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THE  following  colleftion  of  Cafes  has  bcenjuftly 
efteemed  as  a  valuable  treafure^  confifUng  of  many 
important  points^  which  were  argued  and  determined  at 
a  period,  when  the  praftice  of  the  Court  of  Chancery 
was  happily  reduced  imo  a  regular  and  uniform  fyftem 
pf  jurilprudence. 

It  is  fuggefted  by  Mr.  Viner,  in  his  Abridgment*, 
.  that  the  notes  of  thefe  Cafes  were  taken  by  Mr,  Pccley^ 
a  barrifter  of  confiderable  reputation  at  that  time  5  to 
whom  he  afcribcs  the  merit  of  being  t  the  author  of  that 
.judicious  compilation,  the  firfl  part  of  the  Abridg- 
ment of  Cafes  in  Equity.  It  has  alfo  been  faid,  that 
Lord  HarJwicke  ohkryedy  that  the  notes  down  to  1708 
were  taken  by  Mr.  Pooley,  and  the  remainder  by  Mr, 
Robins. 

Thefe  Reports  havmg  been  long  fince  extremely 
fcarce  and  difficult  to  be  procured,  it  is  become  expe- 
dient to  republifh  them ;  and  as  ibme  additions  to  the 
original  impreffion  may  naturally  be  expefted  upon  its 
iecond  appearance,  it  has  been  attempted  to  render  it 
more  acceptable  than  the  former,  by  inferting  numerous 
references,  not  merely  to  the  other  Reports,  in  which  the 
following  cafes  are  dated,  abridged,  or  cited,  but  to  the 

*  5  V!n.  Abr.  (tit.  Confideration)  4089  pi.  19,  in  thtmargiiu 
t  21  Vin.  Abr.  (tit.  Trial)  489,  pi.  10,  in  the  margin. 

A  A  ^   various 


various  authorities  (including  fbme  late  decifions)  which ' 
feem  to  apply  cither  in  afErniancc  or  denial  of  the  feveral 
points  therein  argued  and  determined. 

How  far  the  Editor  has  (ucceeded  in  the  prcfent  at- 
tempt^  he  leaves  to  the  Reader  to  decide^  trufting  that 
an  endeavour  to  extend  the  utility  of  fuch  a  defirablc 
workj  as  Precedents  in  Chancery,  will  be  deemed  la  fuf- 
ficient  apology  for  his  prefumpdon. 
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Termino    S.  Hillarii, 
1689. 

In    Curia  CANCELLARiiS. 

{Maynard^ 
Keck,  and 
Rawlinfon. 


Back  "Uerfus  Andrews.  Cafe  u 

II  January. 

JS»  purchaied  a  copyhold  to  himfelf,  liis  wife,  and  his  »Eq-abr.  130, 
daughter,  and  their  hcirs^  and  afterwards  Surrenders  this  VCTn.i2o/s.c. 
copyhold  to  the  plaintiff,  and  his  heirs,  for  fecuring  a  fum  ^'  '^^^j  j^"  u 
of  money,  and  dies ;  the  plaintiff  brought  this  bUl  to  have  the  own,  his  wife, 
eftate  made  good  to  him^  and  the  queftion  was^  Whether  be  names,  and  ^u 
fliould  have  any,  or  what  part  of  the  land  ?  Sim  i/for" 

the  fccuruig  a  debt  to  J,  S.     7.  ^.  not  intitled  to  any  part  of  the  lands,  it  being  an  advanceoxat  fot 
the  ynit,  and  daughter^  and  the  huibaod  and  wife  taking  one  moiety  thereux  b>  intireties* 

For-  the  plaintiff,  it  was  infifted)  he  ought  to  have  the  whole^ 
for  that  the  whole  purchafe^iiioney  was  the  money  of  J*  S.  and 
the  wife  and  daughter  were  but  truftees  for  him ;  but  at  the 
worft  he  muft  have  the  hufband's  fhare. 

For  the  defendant^  it  was  infifted,  that  this  purcha(e  fhould 
be  looked  upon  as  an  advancement  for  the  wife  and  daughter^ 
and  they  not  to  be  truftees,  and  the  huftand  and  wife  took  by 
intireties ;  and  fo  the  furrender  of  die  hufband  could  pafs  na 
part  of  the  lands,  and  it  being  a  copyhold,  the  plaintiff  might 
have  *  informed  himfelf  how  the  title  ftood  >  and  of  that  opinion  A 

B  .    wer« 
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were  all  the  commiffioners ;  fo  the  bill  was  difaiifled,  but  witb« 
Out  cofts. 

Cafe  2.  Gower  verfus  Mead. 

^^  January* 
aEq.  abr.  369,  c.  4.$.  C.  Gilb.  Can.  270.  311.    1  Vem.  120.  302.  568.    Cafes  temp.  Talb.  53. 
a  Wmt.  335.— ^rofrfrtf,  I  Eo.  abr.  270,  pi.  5.  ajiy  pi.  I3«    Cafes  tetnp.  Talb.  201.    i  Wms.  730. 
%  Wms.  366.    3  Wms.  325.  Poft  lox  f. 

A.  makes  /?.  it  Man  makes  his  will,  and  J*  S,  his  executor,  and  gives 
and'iMfes  to  Jl\  him  a  legacy  of  loL  and  devifes  all  his  lands  to  J.  H. 
Wsreai'eftaK  and'his  heifs,  upon  condition,  that  he  pay  his  debts  and  lega- 
to 7,  N.  upon  cies ;  and  if  the  debts  were  not  paid  within  two  months  after 

condition  that  1  .  .  , 

he  pay  hisdebts^  his  death,  and  the  legacies  within  three  months,  then  the  credi* 
perfonS  eftate  *  ^^TS  and  legatees  might  enter  ;  and  the  only  queftion  was, 
S^of^hi''*  Whether  in  this  cafe  the  perfonal  eftate  fliould  be  firft  applied 
xeai,  in  dif-        in  cafe  of  die  real  eftate  devifed  to  J.  N,  f 

charg  ing  ihe 
debts  aud  legacies* 

Serjeant  Phillips  for  the  plaintiff*  argued,  that  the  perfonal 
eftate  fliould  not  be  liable  in  this  cafe,  and  faid,  it  was  the  fame, 
as  if  the  teftator  had  devifed  lands  to  J.  N,  upon  condition  to 
pay  20/.  to  jf.  and  20/.  to  B.  and  in  that  cafe^  without  quef- 
tion, the  devifee  of  the  lands  could  have  no  advantage  of  the 
perfonal  eftate. 

Serjeant  HutcblnSy  for  the  defendant.     It  is  a  fettled  rule^ 

that  Hares  Fa^us  ftiall  have  the  benefit  of  the  perfonal  eftate^ 

as  well  as  the  Hares  Natus ;    and  tho'  the  perfonal  eftate  had 

been  devifed  to  the  executor ;  yet  if  it  were  not  faid,  without 

I  Chancery        being  liable  to  debts,  it  fliould  be  applied,  in  eafe  of  the  real 

Cafes,  213.  S.P.  ^^^^^ ,  ^^j  ^^  ^^  purpofe  was  the  cafe  of  Turner  and  Zoucbj 

and  Cook  and  Guavas  in  the  Exchequer ;  if  a  man  makes  a  mort-> 
Poft  61.  99.  gage,  and  does  not  covenant  to  pay  the  mortgage-money ;  yet 
i7dk.  449.  *^  perfonal  aflcts  fliall  be  firft  applied  in  eafe  of  the  real  eftate  5 
1  Vern.  436.     ^j  fo  \^  ^luft  be  in  the  prefent  cafe. 

1  Vent.  349.  Lord  CommifSoner  Maynard,    If  a  man  devifes  his  real  eftate 

Cafes  T.  T,       ^q  another,  upon  condition  to  pay  his  debts,  and  does  not  dif- 

pofe  of  his  perfonal  eftate,  that  fliall  be  firft  applied  in  eafe  of  the 

3  real  eftate :  and  here  the  •  condition  annexed  to  the  devife,  is  not 

a  condition  to  avoid  the  whole  eftate,  but  only  to  give  an  entfy 

to  the  creditors  and  legatees. 

f  Vide  the  cafe  o{  Wainwr'igbt  v.  BenMrwiS,  Poft  45  ly  and  the  note  thereto  fubjolned. 

Ktd. 
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Keci,  The  creditors  have  likewife  a  bill  now  at  hearings 
and  have  a  demand  primarily  againft  the  peribnal  eftate,  and 
may  certainly  take  their  remedy  againft  that,  if  they  pleafe. 
Suppofe  in  this  cafe  there  had  been  no  executor  named,  the 
adminiftrator  muft  certainly  have  applied  the  perfonal  eftate  in 
eafe  of  the  real ;  and  the  executor  does  take  no  more  to  his  own 
life  than  an  adminiftrator ;  therefore  the  perfonal  eftate  -muft 
be  applied. 

Rawlinfon.     There  is  a  divcrfity  betwixt  Hans  Fa£ius^  and  ofU»e  who.e 
a  devifee  of  particular  lands;   for  a  devifee  of  particular  ^^^^^f^^^^^ 
/hall  not  have  the  benefit  of  the  Perfonal  eftate^  but  Hares  FaSius  perfonal  eftate, 

>.,  ,,/.         >i/»  lut  a  Jevifii  cf 

0f  the  whole  e/tate  jbaU.  particular  tandt 

fiallnot, 
i  coatri,  I  Vern.  36.    2  Chtn.  Cafes,  84.    Cafes  temp.  Talbot,  55,    z  Atk.  436  f* 

Devenifh  verfus  Baines.  Cafe  3. 

BY  the  cuftom  of  the  manor  of  Tetminjier  Prima  in  Devon-  »  ^q.  •i>r.  4i- 
Jhire^  every  copyhold  tenant  of  that  manor,  may,  in  the  ^'^'  *  ' 
prefence  of  two  witnefies,  nominate  his  fuccefibr,  and  fuch  no- 
minee (hall  enjoy  the  lands  after  him  for  life ;  and  the  perfon  who 
nominates  may  except  any  part  of  the  lands  to  any  other  perfon, 
yet  the  nominee  continues  tenant  to  the  lord  for  the  whole,  but 
the  perfon  to  whom  any  part  is  excepted  ftiall  enjoy  that  part 
during  his  life  ;'  and  if  any  tenant  dies  feifed,  leaving  a  wife, 
and  makes  no  nominatton^  then  the  wife  fliall  have  the  tene- 
ment during  her  life,  elfe  it  goes  to  the  lord. 

J,  S.  being  a  copyholder  of  this  manor,  and  having  a  great  a  copyholder  bf 
affeaion  for  the  plaintiff,  who  was  his  godfon,  and  intending  jljg  to^gj^^^^hV 
to  leave  the  greateft  part  of  his  copyhold  to  him,  and  the  reft  greatcftpartof 
to  his  wife,  when  he  was  fick,  *  was  adviung  with  fome  of  the  godfon,  and  the 
copyholders  of  the  manor,  how  this  might  beft  be  done,  whether  it  °  •  f^^.  ^^^l  ^^^* 
were  not  beft  to  nominate  the  plaintiff  his  fucceflbr,  widi  excep-  P^''^^^ 'es  him  to 

■^  '  *^     nominate  her  to 

•  tion  of  fuch  part  to  his  wife  as  he  intended  for  her  ;  but  the  the  who  e,  and 
wife  being  then  prefent,  pretended  it  might  be  prejudicial  to  give  the  g^j ion 
her,  as  to  the  part  intended  her,  and  that  if  he  would  nominate  fo^  hCi'^dwi^ 

againft  the  wife,  nocwithftandlng  the  Statute  q£  Frauds  aad  Fujufku 

t  Lord  Hardwkke  obferyed  in  Ga/fon  v,  Hancock,  that  the  firfl  cafe,  where  the 
^ueftion  was  determined  in  favour  of  a  devifee  of  part  of  the  real  eftate  only,  was 
the  cafe  of  PockJey  v.  PockUy,  i  Vern.  36.  and  that  Lord  Nottingham's  opinion  had 
b«en  followed  ever  fiBce.     %  Atk.  436. 

B2  her 
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her  his  facceflbr,  (he  would  take  care  the  plaintifF  (hould  have 
fttch  part  of  the  land  as  was  intended  him,  and  offered  to  give 
fccurity  to  that  purpofe;  thereupon  y.  S.  nominates  her  fuc- 
ceflbr,  and  dies  ;  fhe  refufmg  to  let  the  plaintifF  enjoy  the 
lands  intended  him,  he  brought  this  bill  to  have  them  decreed 
to  him :  the  defendant  pleaded  the  Statute  of  Frauds  and  PerjuriiSy 
for  that  there  was  no  memorandum,  l^c,  in  writing. 

Serjeant  Hutchins  and  others  for  the  defendant,  infifted,  that 
the  plaintifF  could  pretend  to  no  decree  but  upon  the  wifc*s  be- 
ing a  truftee  for  him,  or  her  having  agreed  that  he  fliould  have 
them ;  and  all  agreements  concerning  lands,  and  all  trufts  con- 
cerning lands,  muft  be,  by  the  expreis  words  of  the  ftatute,  in 
writing. 

1  Cq.  abr.4j9  Serjeant  Philips  and  others  for  the  plaintiff,  infilled,  diat  co^ 
c.  ft.  465^  c.  4.  py]jQijgj.3  ^^  Q^^  within  the  ftatute,  and  diat  cafes  of  like  na- 
Chan. Cafet,  (^.g  jj^ve  been  decreed  here;  as  in  Chamberlain's  cafe,  vAdch 
A  Ton  and  heir  was  this.  Tile  father  being  about  to  make  his  will,  and  diereby  to 
fuadeshirfather  make  Certain  proviftons  for  his  younger  children ;  his  ion  and 
w!u,*^hich  hi  ^^^^  apparent  perfuaded  him  not  to  make  any  fuch  will,  and  that 
intended  to  have  he  would  take  care  his  brothers  and  fifters  fliould  have  thofe  pro- 

made,  and  which 

was  to  contain  vifions }  whereupon  the  father  forbore  to  make  the  provifions, 
y^nfeTJhu.*^'  smd  they  were  decreed  againft  the  heir  in  this  court. 

dren,  promiiing  to  do  for  them  himfclf :  eqaitf  will  decret  the  brir  to  pve  them  f«di  piofifiofu* 

All  die  Commiffioners  were  of  opinion  for  the  plaintiff,  and 

laid,  they  decreed  it  not  as  an  agreement  or  a  tcuft,but  as  a  fraud ', 

and  they  were  of  opinion,  diat  feeing  by  the  cuftom  of  the  manor 

5  an  eftate  might  *  be  created  by  parol  without  writing,  a  truft  of 

fuch  parol  eftate  might  likewife  be  raifed  without  writing,  not-- 

Tenant  in  tall  it  withftanding  the  ftatute.     And  Keci  fiud,  that  where  a  tenant 

fiib!^n  tail  from  '^  tail  was  about  to  fuffer  a  recovery,  in  order  po  provide  for 

^^J?!u  Srfer  ^^  younger  children,  and  had  been  kept  from  it^  by  die  iffne  ia 

to  provide  for      fail  promifmg  to  do  it ;  it  had  been  decreed  in  diis  court. 

younger  chil-  *^  • 

4nBf  h/  hbprDnufiog  todofor  them  himiclf :  equity  will  compd  him  to  it|  after  the  6ther*c  deadu 
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Lord  Vifcount   Tcviot   txrfus   Lady  Spencer,    Cafe4. 
&  al*  &  cconf .  int^lirl 

toMHxjpontnm 

SIR  Thomas  Spenfer^  by  fine  and  recovery  and  deed,  dated  »Eq-abir.3So» 
10  May^  12  Car.  2.  fettled  the  manor  of  K  C^r.  on  himfelf  a  mAnhasimic 
for  life,  and  after  on  Sir  Befgamin  MadJkx  and  others,  for  2i  awghto^f  he 
years,  to  coounence  from  his  death  j  and  after  that  leafc,  on  WiU  ^^^"fa?^ 
Ham  Spenfer^  his  fon  in  tail,  with  remainder  to  his  own  right  remainder  for  21 
heirs,  and  the  truft  of  the  term  is  thereby  declared  to  be  for  raif-  5^ /.  da^-"* 
ing  5000/.  vi%.  ^oooL  for  the  eldeft  daughter  of  Sir  Thomas^  ^^"^^^ 
that  fhould  be  unmarried  at  the  time  of  his  death,  and  to  be  paid  to  be  paid  the 
at  her  age  of  x8  years,  or  marriage,  which  fliould  firft  happen;  tothe'fonintaU, 
and  the  other  3000/.  to  be  equally  divided  amongft  his  younger  JUmf^^Sfcc. 
children,  to  be  paid  at  their  refpeftive  ages  of  18  ^ars,  or  days  T^^**°.^** 
of  marriage,  which  fhould  firft  happen :  and  in  the  deed  there  and  after,  the 
was  a  provifo,  that  if  fFilliam  Spenfer^  or  any  iflue  male  of  his  the  (and  to  hit 
body,  Ihould  pay  or  fecure  the  5000/.  according  to  the  deed,  then  ^^"*^**had 
the  leafe  to  be  void.  «hat  the  adeft 

ihould  hare 
xooo/.  moic  than  any  of  the  itft» 

Afterwards  William  the  fon  died,  and  after  Sir  Thomas  having 
no  other  ions,  made  his  will,  and  thereby  devifed  die  manor  of 
T.  i^c,  to  his  wife  for  life,  for  increafe  of  her  jointure,  and  fhe. 
to  pay  100/.  p€r  Annum  to  his  flfter,  (fc.  and  afterwards  in  the 
will  there  was  this  claufe.  And  thereby  declare  that  I  leave  my  lands 
of  inheritance  to  defcend  to  my  daughters^  as  my  heirs  at  ♦  /aw,  on  6 

account  of  my  dying  without  ijfue  male  of  my  body ;  and  that  the 
lands  hereby  given  to  my  wife^  or  fettled  in  jointure  on  her  for^ 
merly,  Jhall  not  be  charged  with  any  portions  or  fums  of  money 
to  my  faid  daughters^  ^y  virtue  of  any  former  marriage  fettlement 
made  by  me. 

Sir  Thomas  dies,  leaving  liTue  four  daughters,  all  unmarried  i 
the  eldeft  daughter  afterwards  married  the  plaintiff;  and  this 
bill  was  brought  againft  the  Lady  Spenfer  and  the  other  three 
daughters  and  their  hufbands ;  and  the  truftees  to  have  the  be- 
nefit of  this  term,  and  to  have  the  2000 /•  raifed  and  paid  to  the 
plaintiff. 

B3  The 
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The  defendants  infifted,  that  tlie  fettlement  made  by  Sir  Tb9^ 
mas  was  only  intended  to  be  a  provifion  for  daughters,  in  cafe 
he  had  left  ifliie  male ;  and  that  failing,  it  ought  in  equity  to  be 
fet  afide,  and  no  u(e  to  be  made  of  it  :  and  the  rather  that 
Sir  Thomas^  who  had  an  abfolute  power  to  difpofe  of  the  inherit- 
ance as  he  thought  fit,  had  by  his  will  declared,  that  his  land 
ihould  not  be  charged  with  any  marriage  portion  or  fum  of  mo- 
ney for  his  daughters,  but  that  they  (hould  have  equal  benefit  of 
it  J  and  their  crofs  bill  was  to  the  fame  purpofc. 

But  the  Lords  Commiffioners  were  all  clearly  of  opinion  that 
the  plaintiff  muft  have  loooi  more  than  the  other  fifters;  and 
that  if  the  other  three  fifters  did  not  agree  to  pay  her  three  fourth 
parts  of  that  looo/.  out  of  their  fhares  of  the  land,  then  the  truf- 
tees  were  to  raife  the  money  according  to  their  power ;  and  the 
Lady  Spenfer  was  to  be  reimbiufed  out  of  the  inheritance,  what 
her  eftate  for  life  fhould  be  damnified  in  this  matter. 

7 
^^f^S*  *  Fowkes  verfus  Joyce. 

9  February  • 
a  Vera.  129.  S,  C.    Vide  Coke*s  Inft.  Haiig.  cd.  47.  a.  n.  i  x.  47.  b.  n.  1,  a,  3.    4  Burr.  1498, 

The  fervants  of  rTTIHE  defendant  was  owner  of  an  inn,  and  certain  lands  bc- 

a  grazier  driving       ■  •  .      . 

a  fiock  of  rhcep  X  longing  to  it  in  Barnetj  and  had  let  that  inn  and^  lands  to 

encouraged  by^  7'  ^'  ^^°  ^^  grown  confiderably  in  arrear  of  his  rent.     The 

^ut'tfl^Aerinto  P'^*"^'^ff  was  a  perfon  who  traded  in  fheep  and  cattle,  and  had  fent 

pafture  grounds  his  fcrvants  With  a  parcel  of  fheep  to  be  fold  at  London :  hi  their 

the  inn :  the  Way  they  Came  to  this  inn  ;  and  as  they  had  ufually  done,  by  leave 

tbellie'^pfcon!  ^^  ^^^  tenant,  they  put  the  fheep  into  the  ground,  belonging  to  the 

fonts  they  ftaii  inn,  to  lodge  for  that  night. 

ftay  there  one  °  ^ 

night,  and  then  diftrains  them  for  rent.     Grazier  relieved  againft  this  diftrefc, 

Joyce  the  landlord  immediately  comes  down  to  the  ground, 
and  pretended  to  be  very  angry  that  the  fheep  were  there ;  vdiere- 
upon  the  drivers  faid  they  were  forry  if  they  had  done  any  thing 
amifs,  and  if  he  pleafed  would  take  the  fheep  out  again,  and  give 
him  any  fatisfadion  tor  the  time  they  had'  been  there,  which  was 
not  half  an  hour ;  whereupon  Joyce  afked  what  they  were  to  give  a 
night,  they  replied  8d.  per  night  a  fcore  j  then  faid  Joy^e^  if  you 
n  Be 
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be  cuftomcrs  to  the  inn,  you  may  let  them  be  there  to  night  at 
that  rate ;  whereupon  they  were  continued  in  the  grounds :  and 
when  the  fervants  came  in  the  morning  to  take  them  away,  "Joya 
had  diftrauned  them  for  his  rent,  fo  they  replevied  the  fheep.  And 
judgment  being  giving  for  Joyce  in  tliat  action  in  C  5.  Fmvke 
the  owner  of  the  flieep  brought  this  bill  to  be  relieved  againftthat 
judgment,  and  was  fo. 

The  court  relied  on  this  reafon,  that  when  the  drivers  offered 
to  take  the  fheep  out  of  the  pafture  again,  at  which  time  they 
were  not  diftrainable  for  the  rent,  having  not  been  Levant  and 
Couchani  upon  the  lands,  they  were  by  the  Fraud  and  Subtihy  of 
y^ce  induced  to  leave  them  there  all  night,  whereby  they  became 
liable  to  the  diftrefs;  and  it  was  decreed  for  the  plaintiff  with 
cofls,  at  law,  and  in  equity. 

•  Note ;  The  cafe  of  Brodon  and  Pierce  was  cited,  where  there  Z 

being  20  years  arrear  of  a  rent-charge,  and  cattle  came  by  efcapc 
out  of  the  next  ground,  and  were  diftrained,  ^c,  the  Lord  Not- 
iingham  relieved  againft  it  in  this  court. 

Anonymous.  Cafe  6. 

ft  Chan.  Rep.  S.  C.  T90.     £q.  abr.  2019  plac.  14.  S.  C.     3  Wms.  lis.    2  Atk.  103.  (n.  104.) 
Brown's  Rep.  127.  rejft£ling  a  bond*'^  contra,    1  Vczey,  273  -J-. 

N  this  cafe  was  cited  the  cafe  of  one  Earles.  before  Mr.  Juf-  ^*  ^cn(& 

*'  1200/.  to  hit 

tice  JoneSy  fitting  in  the  abfence  of  my  Lord  Chancelhr.     A  wife,  and  givct 
man  by  his  will  in  writing,  devifed  to  his  wife  1200/.  in  money,  chattels,  pfaw/' 
and  all  the  goods  and  chattels,  plate,  jewels,  and  houfhold-ftuff  |j^J[J^J^'^^?^JJ'- 
and  ftock  upon  die  ground,  in  and  belonging  to  his  houfe  in  A^.  ftock  b<!ong- 

!_•   I-    i_       r       ,  '  f     .  1    .r    -.  .  f    ing  to  his  houfe 

m  which  houle  there  was  400/.  in  moneys  and  11  this  400/.  ativ.  400/. 
Ihould  pafe  by  the  will,  was  the  queftion.  ':;^,Xi  in 

ready  money  in  the  houfe,  won't  pafs  by  thefc  word 

Decreed  that  it  (hould  not,  for  400/.  is  a  confiderablc  fum, 
of  which  the  teftator  cannot  be  fuppofed  to  be  mifconufant  of  its 

+  In  the  Counteft  of  AyUJburf^  cafe  (which  is  mentioned  in  the  authority  re- 
ferred to  as  above)  Lord  Hard'wicke  determined,  that  by  dcvife  of  all  things  in  an 
houfe,  money  and  bank-notes  paiTcd  to  the  teltator's  wife,  and  that  the  teiiacor 
meant  to  confidcr  the  notes,  as  caih.  His  LordHiip  was  inclined  to  think,  that 
itady  mor*C)9  if  not  an  extraordinary  fum  and  juft  received,  would  pais  by  fuch  a 
dcvife. 

B  4  being 
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hting  in  the  houfe ;  dien  had  he  an  intent  ^t  that  money  fhould 
baye  palled,  he  would  not  have  couched  it  under  the  general  words 
of  all  his  goods  apd  chattels,  but  would  at  firft  have  given  her 
x6oo/. 

Memorandum ;  In  Eafter  term  a  new  cemmiffion  pajfidf$r  the 
iuftody  of  the  Great  Seal  j  and  Sir  John  Trevor  and  Serjeant 
Hutchins  put  in  tHepIacff  of  Sir  John  Maynsgrd  find  Sir  Anthony 
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Term.   S.  Trinitatis, 
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Alathea  Gofton,  widow  and  relift  of  Francis 

Gofton,  and  Francis  Gofton,  adminiftrator  of    ^^'^  7* 
'  the  faid  Francis  ver/us  Sir  John  Mills.  s.'c.  *"''*^* 

a  Vcrn.  iai* 
S.C. 

THE  cafe  was  this,  the  inteftate  Francis^  about  1669,  lent -^•*>y will de- 
to  Edwin  Sandys^  his"  brother-in-law,  afterwards  Lord  which^was  tlw  * 
Sandys^  400/.  and  the  laid  7,00 1.  being  unpaid,  and  the  intereft  }jj"j*^^  ]^"^p^ 
of  it  greatly  in  arrcar.     Lord  Sandys  makes  his  will  in  writing:,  *"  *«  moniet 

^  J  -'  o»  which  he  -«-J 


and  thereby  devifes  to  his  brother-in-law  Francis  Gofion  400/.  P.andfubjeas 

in  full  fatisfaftion  of  all  he  can  claim  from  him^  and  devifes  to  the  tht^y^!^^ 

fhUntiff  jflathea  an  annuity  of  2$L  per  annum  during  her  na- ^'' ******l'  '^**« 

tural  life  ;  and  after  devifes  all  his  real  eftate  to  the  defendant  -A  owed  b* 

and  his  heirs,  chargeable  with  the  payment  of  his  debts,  and  of  J^fo""? intereft, 

tlie  faid  annuity;  the  plaintiff /r<?««x  refufes  the  devifc  of  the ^J^'^ *^^^^^ 

400/.  and  this  bill  \vas  exhibited  to  have  the  400/.  and  interefl,  tuteof  Limita- 

andthe  annuity  devifed  to  the  plzinuS  Jlaihea ;  and  the  caufe  will  fuppofe  the 

being  decreed  to  an  account,  it  appeared  by  the  matter's  report,  S^hU  colSip^J* 

that  there  was  due  for  the  laid  400/.  and  intereft  800/.  ♦  and  the  t*?"*  »nf  *%  „ 

^  whole  debt  Ihail 

only  queftion  was,  Whether  the  Lord  Sandys*s  real  eftate  ihould  be  paid. 

be  charged  with  the  whole  800/.  by  virtue  of  his  will  ?  ^^ 

The 
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The  defendant's  counfel  infiftcd,  that  this  being  a  debt  by 
,  fimple  contraft,  did  not  in  its  own  nature  charge  the  land;  and 
therefore  it  can  be  no  farther  liable  to  it  than  the  will  has  made 
it,  and  that  the  devifor  having  given  400/.  in  full  fatisfa^tion  of 
all  demands,  is  a  plain  evidence,  that  either  there  was  no  more 
due,  or  at  leaf):,  that  he  intended  to  fubjeA  his  land  to  no  more  \ 
and  that  this  cafe  is  the  flronger,  for  that  this  debt  by  the  length 
of  time  was  barred  by  the  Statute  of  Limitations. 

The  plaintifPs  counfel  infifled,  that  the  devife  of  the  400/.  is 
no  evidence  that  there  was  no  more  due ;  and  if  the  Lord  Sandys 
did  think  that  no  more  was  due,  yet  it  appears  by  the  mafler's 
report  that  he  was  miflaken,  and  he  hath  charged  his  lands  ge- 
nerally with  the  payment  of  his  debts,  and  the  intereft  is  as 
much  a  debt  as  the  principal ;  and  tho*  it  were  once  barred  by 
the  Statute  of  LimltationSy  yet  it  continues  a  debt  Jiijl^  and  is  as 
Poft  xZu  much  within  the  trujl  of  the  willy^  as  any  other  of  the  tejiator^s 

debts ;  and  it  does  no  where  appear  in  die  will,  that  the  teflator 
intended,  that  Francis  Gojion*s  whole  debt  fliould  not  be  charged 
on  the  lands,  tho'  it  fhould  be  more  than  400/. 

All  the  Commiifioners  were  clear,  that  the  land  fhould  be 
liable  to  the  payment  of  the  whole  debt ;  and  Lord  RawUnfon 
A  man  by  will  put  this  c^fe.  If  a  man  fhould  recite  in  the  beginning  of  his  will, 
ITd^Scn'fub^'*'  whereas  he  was  indebted  to  A.  300/.  to  B.  400/.  to  C.  500/. 
jedb  his  real  {tfc.  when,  indeed,  he  owed  A,  400/.  B,  500/.  and  C.  600/. 
payment  there-  and  afterwards  fliould,  by  that  will,  fubjedl  his  lands  to  the  pay- 
hmlft^n  in  "1^^^  ^f  his  debts,  would  they  not  be  liable  to  pay  all  that  was 
fome  of  the      due  tQ  jf^  jj^  jy^d  Q^  notwithftandins:  the  teftator's  miftaken  re- 

fums  recited,  ° 

yet  all  his  debts  cital  in  the  beginning  of  his  will  ?  Certainly  they  would ;  and 
the  cafe  before  us  is  the  fame. 

II 

Cafe  8-  *  Knap  verfus  Powell. 

Glib.  Can.  329. 

a  Eq.  abr.  564,  c.  a.  S.  C.    Viner  (Tit.  Devife)  413,  pi.  10,  in  nou.     1  Vcaey,  310.    %  Vtzefp 

563,  refpeSing  intcrefl.     Select  Cafes,  temp.  King,  7a. 

has^^lfono^^^  f  nr^HE  plaintiff  had  a  legacy  devifed  to  him,  payable  within 
his  legacy  till  X  a  year  after  the  death  of  the  teflator,  who  was  his  half  bro- 
pubilfh^Tui     ther  J  the  plaintiff  knew  nothing  of  the  legacy,  nor  of  the  tefta- 

the  Gazctre,  tOr'S 

ihali  have  fio  intereft  for  it. 
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tor's  death,  till  the  executor  publju>cd  it  in  the  Gazette ;  and 
then  he  demanded  his  legacy  of  the  defendant  the  executor, 
and  the  only  conteft  was,  Whether  the  plaintiff  fliould  have 
intereft  from  the  time  the  legacy  fhould  have  been  paid  ?  The 
court  would  not  give  any  intereft,  not  fo  much  as  from  the 
time  of  the  bill  exhibited  i  nor  would  they  give  cofts,  even  out 
of  the  aHets,  but  the  bare  legacy. 

Filk  ver/us  Fifk.  ^^''^9- 

^Homas  Fijk  the  elder,  had  a  mortgage  in  fee,  which  was  2  Eq.  abr.  429^ 
forfeited ;  he  makes  his  vnll,  and  devifes  all  his  mortgages  5^  ^^  ^\ 
to  Thomas  FiJk  the  younger,  and  makes  him  executor  and  dies :  though  forfeited, 

and  though  the 

Thamas  the  younger  proves  the  will,  and  after  dies  inteftate.  The  heir  buys  in  the 
plaintiff  takes  out  adminiftration  de  bonis  non  to  Thomas  the  el- Sm^i^n  f*]^ 
der,  and  alfo  adminiftration  to  Thomas  the  younger,  and  brings  j?*?'*^  ^J?  ^•" 
this  bill  againft  the  mortgagor  \  and  the  defendant  Fijk^  who  was  yet  ihaii  go  to 
heir  at  law  to  Thomas  the  elder  and  younger,  and  had  bought  in  Buti^  dichdr 
the  equity  of  redemption.     This  caufe  vfzs  heard  on  bill  and  ^^j*"^^?  **?" 
anfwer,  and  it  was  agreed  that  both  the  Fijks  left  fufHcient  aiTets  forfeited  mort- 
without  this  mortgage,  and  the  bill  vtzs  to  have  the  defendant  bought  the 
FiJk  to  affign  the  mortgage,  and  have  the  money  paid,  or  elfe  to  2m2tioD  ^d 
foreclofe  them.  nodefca'of 

aiTets,  equity 
would  not  take  it  from  hinu 

And  it  was  decreed,  that  the  defendant  FiJk  fhould  pay  the 
plaintiff  his  ppincipal,  intereft  and  charges  to  a  day,  or  elfe  affign 
the  mortgage,  and  be  foreclofed;  but  my  Lord  Commiflioner 
Trevor  faid,  if  tlie  mortgagee  had  been  in  pofleiTion,  and  died  fo, 
he  would  not  have  *  taken  the  mortgage  from  the  heir,  there  be-  If 
ing  no  defeat  of  affets. 


CordeU 
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Cafe  10.  Cordell  n)erfus  Nodcn. 

tjuhf. 
Gilbert's  Chan.  331.  S.C.  Poll  Si.  92.  ifo.  181.  566.  Eq.  abr.  144,  pU  •<.  S.  C.  2  Vera. 
S4S.  S.  C*  1  Vem.  473*  a  Vera.  64S  *•  i  Wmt.  7.  544.  2  Wmi.  158  *•  3  Wins.  43, 
s  Vexey,  91.  166.  a  Atk.  18.  3  Atlc  228.—^  fwrtr^,  Poft  231.  323.  317.  2  Vera.  675  ••  736  •• 
s  Wmt.  114**  sWms,  212.*  338.  2  Vesey  27.  2  Atk.  45.  68*  Brown's  Rep.  333.  S.  C* 
cited.  Vide  the  cade  of  Bmfhf  v.  Powell  (Poft  92.)  and  the  note  thereto  fabjoined. 
Thofe  marked  thus  *  are  qdes  where  evidence  was  admitted. 

A.  Vy  win  gives  Ti /T  R.  Cordell  being  a  merchant,  and  having  an  eftate  of  about 
tohisreUdottSy  XYX  2500/.  and  being  about  to  go  beyond  fea,  in  Dncmber 
n!I^thc*^eof  ^^74>  '^^Jces  his  will,  and  in  the  beginning  thereof  defircs  his 
bu  eftate,  and    niothcr,  and  the  defendant  Mr.  NoeUru  to  take  upon  tbem  the  trou-* 

makes  B.  and  C.  '  -7  r 

his  executors,  ble  of  being  his  executors^  and  makes  them  executors,  and  then  goes 
aS/.^andintrtats  on  and  fets  down  all  the  particulars  of  his  eftate,  and  cafts  them 
^te  ^  N*  "Pi  ^^  ^^^  %^>  ^'  ^y  5^^'^  af ore/a! Jy  and  whatever  elfe  belongs 
ting  in  his  eftate.  /^  fi^^  J  diffofe  of  as  foUows ;  and  then  devifes  a  legacy  of  10 /.  to 
ten  years  after,  Noden^  his  executor  J  and  feveral  other  legacies  to  his  other  rc- 
Uddit^^ai'SilIte.Ja^io'^s,  to  the  value  of  2200/.  and  after  the  making  of  his  will 
Decreed  the  fur-  „^^  bevond  fca,  and  lives  about  ten  years,  and  improves  his 

▼iving  eaecutor    o  /  ^  /         '  * 

l>ut  an  executor  eftate  to  about  5500 /.  His  mother  dies,  and  feveral  of  his  re- 
^^'^e^^  acquired  lotions  to  whom  he  had  devifed  legacies :  and  then  the  teftator 

eftate  fliould  go    2- 
to  the  legatees  in 
proportioBt 

The  bill  was  brought  by  the  relations,  who  were  legatees, 
againft  the  defendant  the  executor,  to  have  an  account  of  the  per- 
fonal  eftate,  and  to  have  the  furplus  diftributed  amongft  them : 
it  was  taken  notice  of  in  the  cafe,  that  Mr.  Noden  had  ufually  been 
a  truftee  in  the  family ;  that  the  giving  him  a  particular  legacy, 
and  the  words,  dejiring  him  to  take  the  trouble  of  the  executor^ 
Jhipy  and  the  computation  made  of  his  eftate,  and  the  deviiing  all 
but  fo  fmalt  a  part  left  for  contingencies  and  funerals,  was  a  plain 
evidence  that  he  intended  no  advantage  of  an  overplus  to  the  exe- 
cutor. 

The  commiffioners  were  all  of  opinion  that  the  furplus  fliouId 
be  diftributed ;  but  in  this  cafe  not  according  to  the  Statute  of 
Diftribudons,  but  according  to  the  proportion  of  each  one's  lc*i 
gacy,  devifed  to  him  by  the  teftator. 

Attorney 


T 


In  Curia  Cancellariae. 

•  Attorney  General  of  the  Dutchjr,  at  the  relation   Cafe^i  i, 
of  Mr.  Verraudcn,  plaintiff,  verjus  Sir  TohninthcDutchy 

•  •,-*.,;,  '  •/  J  Chamber  at 

Heath,  &  ai  defendants*  Wi^fi^r. 

Lord  C.  B. 

HE  information  iet  forth,  that  the  relator  and  defendants  Atkmt^  and  Mr. 

were  part-owners  of  feveral  coal-mines  in  Derbyjhirey  fitting^inoourtl 
that  the  king  had  a  duty  of  Lott  and  Cope  out  of  all  the  lead  orac^flSs 
mines  there ;  that  by  the  "cuftom,  if  one  owner  were  at  expence  D«tchy  Court 

^,..  ^  ,.  .  „,  ,  exhibits  an  in- 

for  the  improving  or  vrorking  a  mine,  all  the  owners  ought  to  formation  in 
contribute  and  bear  their  part  of  die  charge ;  that  the  relator  ^^^of 
had  been  at  great  charges  in  making  foughs  and  other  things  coal-minca, 
for  working  and  improving  the  mines,  without  which  theycduld  other;  out- 
not  be  wrought  (and  fo  Ae  king  would  lofe  his  duty)  and  that  ISItorTalf^ooi 
the  defendant  would  not  contribute  or  pay  any  part  of  the^^* 
charge ;  therefore  to  make  him  account  with  the  relator,  and 
pay  his  part  of  the  charge,  was  amongft  other  things  the  fcope 
of  the  information. 

To  this  the  defendant  pleaded  an  outlawry  in  the  relator,  and  aiq.abr.  i, 
It  was  long  debated,  whether  the  plea  was  good  or  not^  and  at  ^^chalTkaS- 
length  the  plea  was  allowed  by  both  the  judges  to  be  good ;  for  >»s*>  ^4* 
tho'  Mr.  Attorney  General  be  pfaintiff,  yet  the  relator  is  to 
have  the  whole  benefit  or  lofs  ci  the  fuit,  and  is  himfelf  party 
to  it,  for  it  would  abate  by  his  death,  &c.  and  the  king's  name  is 
only  made  ufe  of  by  the  form  of  the  court,  and  he  is  not  dire£Uy 
concerned  at  all,  and  very  little  by  confequence }  and  the  fuit  i$ 
not  for  the  king's  duty,  but  the  relator's  intereft*  ^ 

White  verfus  Huffey  &  al'.  ^^ 

THE  plaintiff  and  defendant  Huffey  mttt  trufiees  in  a  term  %  £q.  ftbr.47St 
for  99  years,  for  raifmg  a  fum  of  money,  and  J.  S.  who  had  ,  chal'  c^  4$. 
the  reverfion,  fettled  it  *  upon  the  defendant  Hujiy  and  his  heirs,  14 

in  tnifl  for  his  mother  (who  had  conveyed  it  before  to  him)  for 
her  life,  and  after  her  death,  if  he  furvived  her,  then  in  truft  for 
him  and  his  heirs;  but  if  fhe  furvived  him,  then  to  her  and  her 
bcin.  Ten  years  after,  ffliiti  lends  a  fum  of  money  to  J.  S. 
10  (having 


DcTcrm.  S.'Trim  1690. 

(having  had  no  notice  of  this  fecond  conveyance  to  Huffey)  and 
takes  a  mor^;age  of  diefe  lands  to  truftees  ;  y.  S.  dies,  his  mo- 
ther furviving  him :  then  White  lets  up  his  mortgage,  and  exhi- 
bits his  bill  againft  the  mother  olj.  S.  and  the  defendant  Hufffj^ 
to  fet  afide  the  former  conveyance  made  by  J.  S.  as  being  vo- 
luntary and  fraudulent  againft  him,  and  that  dierefore  the  term 
of  99  years  might  be  wholly  afligned  to  him,  and  he  thereby  ena- 
bled to  raife  the  truft  money,  and  his  own  mortgage  money  too  ; 
the  mother  anfwers  and  fwears,  that  before  her  convepng  the 
ellate  to  J.  S.  her  fon,  it  was  agreed  between  them,  that  he 
Aould  make  fuch  re-conveyance,  and  diat  the  lame  was  not 
made  privately,  or  kept  fecret,  nor  was  upon  any  truft,  and  tfiat 
(he  knew  nothing  of  White's  lending  any  money  to  her  fon. 

White  proceeds  no  farther  upon  this  bill.  The  mother  makes 
her  will  and  devifes  this  land  to  Hujfey  and  another  of  the  defend- 
ants for  payment  of  debts  and  legacies :  then  White  exhibits  a 
.new  bill  to  the  fame  eiFe£l,«againft  them,  who  made  the  fame 
anfwer  the  mother  had  done  before,  vi%*  fctting  forth  her  anfwer, 
and  that  they  believed  it  to  be  true,    ^ 

Upon  the  hearing  of  the  caufe,  the  court  unanimoufly  decreed 

for  the  plaintiff,  tho'  it  vras  ftrongly  infifted  by  the  defendants 

counfel  that  they  could  not  fb  do  without  directing  a  trial  at  law, 

whether  the  fettlement  on  Hujfey  were  fraudulent  or  not,  for  that 

15  fraud  or  not  was  triable  only  by  jury  (efpecially  where  the  fraud, 

Notneccffary     if  any,  was  only  from  its  being  voluntary)  and  that  if  at  law  the 

tried  at  law,      j"ry  fhould  find  the  &a  fpecially,  and  fubmit  it  to  the  court,  they 

Un^lonll^i.  ^^^^  ^^^^  "^  *  judgment  upon  it ;  but  it  muft  be  exprefsly  found 

ancebcfraudu-   by  the  jury  to  be  fraudulent  or  not.   But  the  commiflioners  were 

lent  or  not?  11      r       •    • 

For  a  court  of    all  of  opmion  they  might  decree  a  conveyance  to  be  fraudulent, 
SSLclu  *'     n^crcly  for  being  voluntary,  and  that  without  any  trial  at  law :  and 
fo  they  did  in  this  cafe. 


Martir 


.    In  Curia  Cancellaria;. 

Martin  verfus  Long.  q^  ^  ^ 

Xq.  Abr*  X9I1  pi.  9.  S*  C    %  Vera.  151.  S.  C.    Cafes  T.  T.  %%%*    Feame*s  Cont.  Rem.  355. 

A  Man  devifed  a  term  for  years  to  J.  S.  his  heirs,  executors,  a  derifc  of  • 
and  afligns  for  ever,  but  if  he  died  before  21,  leaving  no  hdn,  executorty 
ifliie,  then  to  J.  D.  The  devifee  died  before  21,  without  ifrue,and  e^f!lS"/^ 
the  remainder  was  held  to  be  good*  ^''.  ^'•^t  *» 

^  wabout  iffutf 

remawder  over  this  remainder  it  go^dm 

Claxton  ver/us  Claxton.  Cafe  14* 

Glib.  Can.  338.  S.  C.   2  Vern.  151.  S.  C.   '£q.  abr.  40O9  pL  7.  8.  C. 

MR.  Claxton  had  made  a  jointure  to  his  wife  of  feveral  lands  ^q^ity  wiu  per. 
in  Suffolk^  and  after  made  his  will,  and  thereby  devifed  thefe  luds,  ^orcon- 
lands  to  the  plaintiff  and  his  heirs,  upon  condition  to  pay  federal  ^^^^{^^  of 
fums  of  money  to  feveral  perfons  at  feveral  days ;  and  if  he  fail,  ^^V*.  ^  * 

/  .  .  ^  '  ftatcd  time,  to 

then  to  A.  and  his  heirs  upon  the  like  terms,  and  dies.  cut  down  tia- 

ber  for  that 
purpofe,  daring  the  life  of  a  jointreft. 

Some  of  the  money  being  near  due,  and  the  plaintiff  not  having 
ready  money,  and  fearing  to  lofe  the  eftate,  exhibited  his  bOl 
againft  the  jointrefs,  and  thofe  that  were  to  come  in  upon  his 
default,  and  pray*d  that  he  might  be  admitted  to  fell  timber  off  the 
efbte,  to  pay  the  money  \  and  the  court  without  difficulty  decreed 
it  accordingly. 


D£ 


DeTerm.  S.  Hill.   1690. 
1$  •D    E 

Termino  S.  Hillarii, 
1690* 

In  Curia  Cancellari-^* 


Cafe  15.  Tay  verfus  Slaughter* 

Tcmuit in t«ii  riPIENANT  in  tail  fettles  lands  for  a  charity,  and  in  165I 
rfit'roV^tfc"!  A  *  decree  was  made  by  the  commiffioners  of  charitable  ufes 
ing  a  recovery,    fof  applying  thefe  lands  to  the  charity;  then  the  eftafie  tail  is 

may  appoint  to  ^^^  « 

a  charity,  which  fpent,  and  Tay^  who  was  the  remainder  man  in  fee,  and  an  infiuitv 
in  rexxMrindcrT   P^t  in  exceptions  to  the  decree,  that  he  ought  not  to  be  bound  by 
the  decree,  not  coming  in  under  the  tenant  in  tail^ 

But  all  the  commiffioners  were  of  opinion  that  all  appoint^ 
ments  of  tenant  in  tail  to  a  charity,  are  by  the  ftatute  good  and 
binding  againft  the  remainder  man,  as  well  as  againft  the  ifllie  in 
tail  \  and  therefore  confirmed  the  decree  with  cofts. 

Cafe  i6,  Whteler  verfus  Newton. 

a  Eq.  Cafes,  44, 

«•  5.  S.  C.  more  fully  reported.    Gilb.  Can*  245^  S.  C« 

Scaling  not  nc.  np  HE  plaintiff  had  articled  with  the  defendant  for  the  pur- 

ccflary  to  bring         ivrri-ii/-. 

an  agreement       X  chale  of  fome  lands  of  his  wife's,  and  the  articles  were  in 
cfVrauds.'*^^''^*^'"?*  ^'^^  figned  by  the  parties,  but  not  fealed ;  but  the  plain- 
tiff was  put  into  pofTefTion  of  fome  part  of  the  land;  and  there- 
17         fore  the  court  ♦  decreed  an  execution  of  the  agreement,  tho*  it 

were 


In  Curia  Cancellaride« 

were  not  under  feal.     And  my  Lord  Commiffioner^^im/ZrW 
fin  faid,  that  agreements  in  writing,  tho'  not  fealed,  have  fome 
better  countenance  fince  the  Statutes  of  Frauds  and  Perjuri$s 
than  they  had  before. 

Fairbeard  ver/us  fiowers  and  Foxcraft,  &  econt'.    Cafe  17. 

ft  Vnn.  202.  S.  C.    £q.  abr.  14^  pL  15.  S.  C.    lb.  151,  pi.  4.  ^.C.    Caib  temp.  Talb.  156. 
S.  C.  cited,     z  Atk.  294. 

D  O  fFER  S  being  a  freeman  and  citizen  of  LondqMi  and  having  a  ▼oln&tsuy  ^ 
-"  three  baftard  children  by  the  plaintiff  Fairhedrd  (which  cfail-  t?Ki W 
dren  were  likei^fe  plaintiffs  in  the  caufe)  about  two  years  before  ^^^*  ^*Si^' 
his  death  gave  a  bond  of  1000/.  to  the  plaintifl^  Fairheard^  condi-  ^^^  ^^  <i«th» 
tioned  for  payment  of  500/.  within  fix  months  after  his  death,  to  to  debi^^fim. 
be  equally  divided  between  the  three  children,  and  after  conief-  fid  to°Sf  wi. 
feth  a  judgment  upon  that  bond  defeazanced  in  the  fiune  manner^  ^^^''  cuftomary 
and  dies  inteftate.    The  defendant  Bowers^  who  was  his  widow,  bind  the fneLmU 
took  out  adminiftration  to  him.  liiatory  pm. 


This  bill  was  exhibited  againft  her  and  Foxcraftj  who  was 
creditor  of  the  inteftate*s  eftate,  to  have  a  difcovery  of  aflets,  in 
Order  to  fubje£l  them  to  the  judgment.  And  Bowers  had  a  crots 
bill  againft  Fairbeard^  &r.  to  be  quieted  in  the  enjoyment  of 
her  cuftomary  part^  and  to  have  an  injun^on  againft  the  judg<» 
ment. 

As  to  Fairbeard*^  bill,  ihe  pleaded  the  cuftom  of  I^ndon^  by 
which  (he  was  intitled  to  a  moiety  of  her  hu(band^s  eflate,  after 
debts  and  ftmerals  paid,  and  that  ihe  had  no  other  provifion  but 
that,  and  that  there  was  no  confideration  for  the  plaintifPs  judg- 
ment \  and  being  to  be  paid  after  B$wirs*s  death,  it  was  but  in 
nature  of  a  legacy^  and  demuri-ed  to  the  difcovery. 

In  die  hearing  of  thefe  caufes  the  whole  court  was  of  opinion, 
that  there  was  no  confidcratiQn  for  entering  into  the  bond  or 
judgment  (tho'  it  was  urged,  that  by  the  ftatute  *a  man  is 
obliged  to  provide  for  his  ♦  baftard  children)  and  therefore  being  1% 
to  be  paid  after  Bowers*^  death^  they  reckoned  it  to  be  in  nature 
1^  a  legacy,  and  that  all  Bowers^  %  debts,  and  the  widow's  cuf- 

C  tomary 


Dc  Tferm.  S.  HiH.  1690. 

lomary  pat-t,  (hould  take  place  before  It  (but  my  Lord  Coirtmi/^ 
%ontr  RihvU^fon  (aid  he  thought  the  judgment  fliould  be  paid  be^ 
Tore  other  legacies^  if  there  had  been  any)  fo  they  decreed  an  ac^* 
count  of  theeftate  and  perpetual  injundionagainft  the  bond  and 
judgment,  and  that  it  (hould  be  latisfied  out  of  the  inteftate's  cuff-* 
Comary  part,  if  (ufficient. 

Cafe  17.  Hill  verfus  Moof. 

i^?^\n  HP  ^^  defendant  Sir  John  Moor  was  a  relation  to  Mf .  Hin^ 

m^ft  tothe  X  ton's  wife,  and  Mr.  Hinton  had  put  out  looo/.  at  intereft 
MdratoKS'  ^o  *«  ^'  ^'  company,  and  taken  a  bond  for  it  in  the  name  of  Sir 

Ibritlndic  y^f^f^  Mi>or\  after  a  commiflioli  of  bankrupts  was  taken  out 

bis  wift*!  reia-  againft  HiMoHj  and  Sir  john  Moor  was  fummoned  before  the 

comes  a  bank-  commiflioncrs  to  be  exammed  concerning  Hinfon's.  cRzte^  who 

fUmmone/bc!  ^PP^^^^  beforc  thcm,  and  defircd  a  copy  of  Ae  interrogatories. 

Tore  the  com-  and  time  to  conlider  them,  whidi  being  granted,  Sir  John  Moor 

miffionert  be-      _     _        ,  ,  .       .  ,      «     .       »^     »  •         - 

foreexamina-  before  hiS  exammation,  goes  and  tells  the  £.  I,  company,  that  the 
Swl.*/.com-  bond  that  wasgivcnbythemtohim  for  1000/.  was  not  for  his  own 
paay,  that  the  money,  but  they  might  pay  it  to  fuch  perfon  as  fhould  bring  the 
hit,  but  that      bond ',  and  upon  that  Hinton's  wife  brings  the  bond  and  receives 

Chey  fliould  pay    , 

it  to  the  perfon  the  money. 

that  brought  the  bond.  jL^s  wife  brings  the  bond,  and  has  the  money  paid  her.  Equity  wlU  not 
xclicvc  againft  it. 

This  bill  was  brought  by  the  affignees  of  the  commiflioners,  to 
enforce  Sir  Joffn  Moor  to  pay  the  money,  but  the  court  would  not 
relieve  them. 

Cafe  18.  Eccles  verfus  Thawill. 

An  executor     .  TX^  H  E  court  declared  in  this  caufe,  that  ri  a  man  mortgages 

Ihail  not  redeem       I  /•  i  •  ^  o 

a  mortgaged         JL  a  term,  and  afterwards  becomes  odierwife  indebted  to  the 

P^ga  Atb?     mortgagee,  and  dies  j  his  executors  ♦  or  adminiftrators  fhall  nc- 

€ontraaed«ft8r.'vef  redeem,  without  paying  the  other  debts  contraded  after 

'9         the  mortgage ;  but  if  they  had  been  contraded  before,  they 

would  have  been  intended  to  be  included  in  die  mortgage.  P$r 

JLawUnfon. 


Kingdome 
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Kingdome  verfus  Boakes.  Cafe  19. 

f 
1  Vcm.  161.    2  Ch.  Ca.  8.    a  Atk.  19.     3  Atk,  407 — t  eotitri,  2  Atk.  140  f. 

THE  bill  was  to  difcover,  whether  the   defendant,  who  One  witnefs 
was  a  purchafer  of  lands,  had  not  notice  of  the  plaintifF^s  fSd«t?an-** 
title  before  his  purchafe ;  the  defendant  by  his;  anfwcr  pofitively  tc^J^t  ^"^' 
denied  the  notice;  and   the  plaintiff  proved,  it  by  one  witnefs s^^""** * ^'- 
only.     And  it  was  held  by  the  court,  that  one  fingle  witnefs  ""^^  ^"^ 
againft  the  defendant's  pofitive  oath  in  his  anfwer,  is  not  fuf^ 
ficient  to  ground  a  decree.     So  the  bill  was  difiniffed.  * 

Sir  Edmund  King  ver/us  Withers,  &  econt\       Cafe  20. 

Glib.  Can.  24c* 
S  C, 

rrriTHERS  being  a  fcrivener  employed  by  Sir  £^^rfAfcrWencrwho 

King,  did  propofe  to   htm  •a   fecurity  for  800/.  whichTxS't^toa'' 

was  the  eftate  of  pne  Silting  fly,  and  the  title  was  carried  to  **^'*'  ^*'**  '^^  ^" 

ri  r  I  1      1         .....    «  '"  duty,  by  negtea- 

counfel  to  perufe,  who  approved  the  title,  if  BiUin^/s  wife  ^"8  ^^  make  a 
had  fuch  a  jointure  made  her  of  other  lands,  as  would  bar  qX>°^f'°" 
her  dower,  and  direScd  Ifltbers  to  enquire,  and  iatisfy  him  of  rn^t'i^l^fuffew: 
that  matter.     Withers  never  made  any  enquiry,  or  at  leaft  never  *^^>^^="^^«  *h« 
gave  any  anfwcr  to  the  counfel,  but  told  Sir  Edmund  that  Bil-  ^mSkltum^ 
lingfiy  was  a  very  honeft  man,  and  fo  prevailed  on  him  to  lend  the  oth«  wlj?  Thii 
money ;  Billing  fly  died,  and  his  wife  appeared  to  have  a  jointure  *8reerocntde- 

,  ,       ,'         „^  ,  ^         *^     creed  in fpccic, 

of  thole  mortgaged  lands,     fvithers  purchafed  in  Ae  jointrefe's  ^^^z^  urged 
title  ;  and  when  the  plaintiff  clamoured  and  made  loud  com-  ncionfidlraUon, 
plaints  againft  Tf^tthers,  that  he  was  like  to  lofe  his  money  by  his 
means,  and  expoftulated  the  matter  fliarply  with  him  at  Sir  Ed-^ 
mund's  counfel's  chamber,  Withirs,  to  appeafe  him,  agrees  to 
affign  the  jointrefs's  eftate  in  the  firft  place,  to  latisfy  the  plain- 
tiff money,  ^c.  *and  immediately  reduced  -the  agreement  into 
writing  himfelf,  *and  executes  it  by  fealing  j  but  he  afterwards         20 
refufing  to  make  it  good, 

+  In  a  modem  authority,  it  wai  held,  that  the  evidence  .of  one  witoefs,  corroborated 
by  circumilancesy  though  to  fa^s  denied  br  the  aniWciy  was  fuSident  to  found  a 
^ccne.   JBcown**  Rep.  5a.    Pnnher  &  Ux.  v.  ^tflbtru 

C  2      .  This 


De  Term.  S.  Hill.  1690. 

This  bill  was  brought  to  compel  him  to  it,  and  his  crofs  bitl 
was  to  fet  afide  the  agreement,  for  that  it  was  without  confldera- 
tion,  and  he  direatened  and  frightened  into  it,  and  that  he  was 
not  aware  what  he  did  when  he  did  it :  but  the  court  difmtfled 
his  cro(s  bill,  and  decreed  the  execution  of  the  agreement. 

Cafe  21.  Wittingham  verfus  Thomborough. 

2  E4.  abr.  635, 

c.  I.   s.c.      cr'HORNBOROVGH  and  odiers  came  to  the  infurance 

runfflce  Wng°'  office,  and  bought  a  policy  for  die  infuring  Ae  life  of  one 

Tf!  difcillrt  de.  Harwell  (upon  whofe  life  they  had  no  concern  or  intereft  de- 

cfted  it  to  be  de-  pending)  for  a  year;  and  the  policy  ran,  whether  intereft  or  not 

intercfted ;  and  die  primium  5  /.  per  cent,  and  they  took  diis 

way  to  draw  in  fubicribers.     They  agreed  with  one  Marumd^  a 

known  merchant  upon  the  Exchange,  and  a  leading  man  in  fuch 

cafes,  to  iiibfcribe  firft  ;  but  in  cafe  Harwell  ditd  within  the  year, 

Marwood  was  to  lofe  nothing,  but  on  the  contrary  was  to  (hare 

what  ihould  be  gained  from  die  other  fubfcribers. 

Upon  the  credit  of  Marwood^s  fubfcribing,  feveral  others  (who 
had  inquired  of  Marwood  about  Harwell,  who  was  his  neigh- 
bour) fubfcribed  likewife.  Harwell  lived  four  months,  and  then 
died,  and  this  bill  was  exhibited  to  be  relieved  againft  this  policy; 
and  this  matter  being  all  confefled  by  anfwer,  the  court  decreed 
•  the  policy  to  be  delivered  up,  and  the  premium  to  be  repaid,  the 

plaintiffs  deducing  thereout  Aeir  cofts. 

The  court  faid,  this  way  of  infuring,  was  firft  fet  up  for  the 

benefit  of  trade,  that  when  a  merchant  happened  to  have  a  lofe, 

he  might  not  be  undone  by  it,  the  lofs  by  this  way  being  borne  by 

many;  but  if  fuch  ill  prances  were  ufed,  it  would  turn  to  th^ 

ruin  of  trade,  inftead  of  advancing  it. 
7.1 

Cafe  22.  ♦  Palmer  verfus  Garrard. 

ilitSSkivingTn'^^  cafe  was,  J.  died  intcftate,  leaving  iffue  only  00c 
one  child:  the  J[  child,  an  infant;  adminiftration  was  committed  to  J.  S. 
Iftate^bdM^  to  during  the  minority  of  the  infant,  who  died  widiin  a  month  after 
sISitforDi^f.  age ;  the  plaintiff  took  out  adminiftration  de  bonis  of  J.  the  lii- 
biitMm.  ^^^  and  brought  this  bill  ag^ft  the  defisndanc^  who  had  taken 

•Mt 


.     In  Curia  Cancellariae* 

out  adminiftradon  to  die  infant  to  have  an  account  of  die  per* 
fonal  eftate  o{  A. 

The  defendant  pleaded  die  Statute  for  Diftribudon  of  Inteftates 
Eftates,  that  thereby  the  whole  perfonal  eftate  of  A.  became  vett- 
ed in  the  infant,  and  fo  belonged  to  the  infant  as  his  adminiftrator, 
and  fo  he  not  accountable.  And  the  only  queftion  was,  Whether 
the  ftatute  did  extend  to  this  cafe,  there  being  no  perfons  to  fhare 
the  eftate,  but  one  to  have  the  whole  ? 

All  the  court  were  clear  of  opinion  that  it  did,  and  allowed  the 
plea,  notwithftanding  it  was  faid  that  a  caufe  had  been  decreed  to 
the  contrary  in  the  Exchequer. 

•f-  Rives  verfus  Rives,  &  al'.  Cafe  23, 

1  Eq.  abr.  2239 

THE  cafe  was,  G.  Rivti  made  a  fetUement  of  his  cflatc  «•»•  s.c. 
Poft  44« 
upon  himfelf  for  life,  then  to  truftees  for  99  years,  for  ^^j^^  propor- 

raifing  500  /.  apiece  fdr  his  three  nieces,  to  be  paid  at  their  re-  ^J**^,?^?^-!. 

fpe£dve  ages  of  21  years,  and  after  to  die  plaintiff  for  life,  with  incumbrances  oa 

remainder  to  his  firft  fon  in  tail,  with  divers  remainders  over. 

The  plaindfF's  bill  was  to  be  let  into  the  poflefljon  of  the  eftate, 

paying  his  proportionable  part  of  the  1500/.  diat  was  charged 

upon  it,  500  /•  of  which  was  due  in  prefent,  and  die  reft  not  fai 

feveral  years. 

The  court  decreed,  diat  the  plaintiff's  eftate  for  life  ihould 
bear  700/.  and  die  remainders  the  other  800/.  and  that  he 
ihoidd  be  let  into  pofleffion,  paying  the  700/.  but  if  the  other 
800/.  fhould,  according  to  die  *  limitations  of  the  truft,  become  1\ 
payable,  during  the  plaintiff's  life.  He  was  to  pay  it;  but  then 
the  term  for  99  years,  was  to  be  his  fecurity  to  reimburfe  bim 

f  Ai  to  the  propordoa  tenant  for  lift  Ihall  bnr  with  the  remainder  man  in  refpe^ 
'«f  the  payi^pnt  of  fines  and  renewalt.  Tide  Ni£ktmiak  ▼•  hawfiny  Brown*s  Ke- 


pom,  4^, 
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Termino   Pafchas, 

1691. 

In  Curia  Cancellari^, 


Cafe  44-  .  ■       ^°°^  '^^'f"^  Rycault. 

Poft  loi.    CiU}«  Ch.  175«     %  Eq*  abr.  51,  c.  i.  47S>  c.  3.  S.  C.    2  Atk.  417. 

A  hufband  who  jl  M AN  ftcals  a  young  woman  who  had  a  confidefable  por- 
prtvifionon  his  JLJL  tion,  which  was  in  truftees  hands :  after  the  marriage,  her 
he/forSnet  *^  friends  would  not  part  with  the  portion,  unlefs  the  hufband  would 
tolftehll^ds  8^^^  fccurity  that  it  fliould  be  fettled  for  the  benefit  of  his  wife; 
ihcuid  be  laid  and  it  was  agreed  that  it  (hould  be  laid  out  in  land,  to  be  fettled 
chsfe  of  iuldu  to  the  hufband  and  wife,  and  the  heirs  of  their  bodies  j  and  a  judg- 
tloIigh^IIS?*"*'  ment  was  given  by  the  hulbanjl  for  this  purpofe. 
II  amagCy  tut  u  he  cwfidered  af  voluntary,  fo  as  to  be  fet  afide  iii  favour  of  a  crtditor  of  the  hufband* 

Now  this  bill  was  exhibited  by  a  creditor  of  the  hufband,  for  ^ 
that  it  was  after  marriage,  and  voluntary,  and  fo  ought  not  to  pre- 
vent a  creditor  of  his  debt. 

But  the  court  would  do  nothing  in  tt,  for  that  if  the  hufband 
himfelf  had  exhibited  a  bill  here  againfl  the  truflees  for  the  por* 
S»  3         tion,  the  court  would  not  have  ♦  decreed  it  to  him,  without  mak- 
ing fome  fuch  fettlement^  fo  the  bill  was  difmlfs'd,  but  without 


la  Curia  Caoc^IIap^. 
Symonds  verfus  Rutter.  Cafe  25. 

s  Vem.  M7.  S.  C.    Eq,  abr.  274,  pi.  7.  S.  C.    GUb.  Can.  24^.—^  ttrntrl^  Poft  400.    Poft  543. 
Brown*s  Rep.  223.  S.  C.  cited  -f  • 

THE  cafe  was  this^  upon  the  marriage  of  a  Woman,  500/.  Bymanla^ar- 
of  her  portion,  was  put  into  Sir  Francis  Chil£%  hands,  upon  SiarscST^thc 
articles  to  this  eflFe<a,  viz..  that  the  money  fliould  remain  in  Sir  Aol^^^'fn^^'ii 
Francises  hands,  at  intereft,  to  be  laid  out  in  land,  by  the  confcnt  ed  in  a  parehafe 
of  the  hufband  and  wife,  and  the  furvivor,  and  the  land  to  be  fet-  fettled  on  hur- 
tled on  the  huftand  and  wife,  and  the  heirs  Qf  dieir  two  bodies,  )^^f^^. 
the  remainder  to  the  heirs  of  the  body  of  tKe  wife,  remainder  to  the  ^^^^^^y^^^ . 

«-*,»*  ...  .  ^g  iitm  of  their 

wife's  brother,  &c,  and  that  till  a  purcha/ip  had  as  aforefaid,  the  two  bodies;  r«. 
intereft  fhould  be  paid  to  the  hufband  and  wife,  and  the  furvi-  hdn  o7tl^  body 
vor  of  them,  and  the  affigns  of  the  furvivor.    The  wife  dies  with-  ^^^^^  '^ 
out  iflue ;  then  the  hufband  dies :  the  brother  and  adminiftrator  piainti/i;  the 
of  the  wife  brings  this  bill  to  have  the  money  invefted  in  land,  pur-  in  fee.    The' 
fuanttothearticlcs.  '  Tut'lSI*' 

then  the  hu(band  dies,  the  500  /•  not  being  laid  out.  Pir  Trevor  and  RawSnfatf  this  money  is  not 
to  be  coniidered  as  lands ;  but  ^  HutcbUs  it  is,  and  to  go  to  the  perfoa  to  wliom  the  fee  is  Itmittd, 
and  not  to  the  executor  of  the  hufband. 

But  tlie  court,  viz.  Trevor  and  RawUnfon^  were  of  opinion, 
that  the  money  ihould  not  be  laid  out  in  land,  but  fhould  go  to  the 
adminiftrator  of  the  hufband,  for  that  there  was  no  child  nor  ere* 
ditor  in  the  cafe  j  that  they  did  not  take  it  to  be  the  primary  in- 
tent of  the  articles,  to  have  land  purchafed,  there  being  no 
exprefs  agreement  to  purchafe,  but  only  that  it  might  be  pur- 
chafed, if  die  huiband  and  yife  (hould  ele£t  and  agree  to  have 
it  fo. 

But  Hutchins  was  of  a  contrary  opinion;  he  thought  the  intent 
of  the  parties  was,  that  land  ihould  be  purchafed,  and  that  for  the 
remainder  man,  the  court  ought  to  decree  it,  and  relied  on  the  cafe 
of  Annand  and  Honeywooi,  fVitbwick  and  Jermy^  Jttwooi  and^  '^•^  *>*♦ 
KettUhyy  formerly  adjudged  in  this  court, 

t  In  a  modem  authority  (Pulteney  ▼.  tord  DarRngton)  nkntd  to  as  i^Ytt 
all  the  numerous  cafies  are  cited  on  both  fides  of  the  queftion,  and  particularly  wdl 
elafled  and  arranged  in  an  elaborate  argument  of  Mr.  Hargravtf  m  behalf  of  thf 

SiaintifT.     As  the  caies  are  fo  extremely  well  arranged^  and  to  be  found   in  Mrt 
Irown*!  Reports  (pi^  %%j)  it  Si  Bsnccdrary  to  stfer  (Q  Uie<a  an  tb«  awrgia. 

C4  Sir 
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Cafe  %h.     ♦  Sir  Robert  Brooks  'oerfus  Lady  Brooks^  &  al\ 


%  Eq.  abr.  144, 
c.  X.  S.  C 


wuerctheW-  O^R  RAert  Sfoots  was  plaintiff  againft  his  lady  and  others, 

band  .^y  be      |3  and  a  motion  was  made  to  have  her  committed,  (or  not  an- 

his  wife  in        fwering  interrogatories,  but  die  court  would  not  grant  it^  and 

^°    *  declared  a  man  could  not  be  plaintiff  in  this  court  againft  die 

wife.     On  Saturday  following  diis  matter  was  moved  again, 

and  th^n  die  court  was  of  opiidon,  that  tho'  a  man  could  not 

have  a  bill  againft  his  wife  for  difcovery  of  his  own  eftate; 

yet,  vfherc  before  marriage  (he  enters  into  articles  concerning 

her  own  eftate,  flie  has  made  herielf  as  a  feparate  perfon  from 

her  hufband,  and  therefore  fhe  was  ordered  to  anfwer  ui  a  weeVt 

time, 


D  E 


In  Curia  Cancelltrise. 

•  D  E  as 

Termino  S.  Trinitatis, 
1 69 1. 

In  Curia    Cancellaria. 


Burwell  verftu  Harrifon*  Cafe  27. 

%  Vera.  S3I. 

THE  defendant  had  entered  into  articles  with  the  pbuntiff,  ^*  ^\ 
to  make  him  a  leafe  of  certain  lands  in  the  county  of  Nor^  b\  ^akcUm 
folk  and  ifle  of  Ely^  with  ufual  covenants;  and  the  pl«ntifF*f|^J^^ 


brought  this  bill  to  have  a  leafe  made  accordingly :  and  the  only  ^-  brings  a  \m 
queftion  was,  Who  ihould  be  at  the  charges  of  repaurs  ?  'Twas  made,  he  Aaii 
proved  in  the  caufe,  that  in  Norfolk  and  the  Me  of  Eljy  the  land- ^ Skl^JST 
lord  did  ufusdly  covenant  to  repair;  that  when  lands  there  were  ^f^^ ufuai  ii> 

^  ^       '  that  qounty  for 

let  without  leafe,  the  landlord  did  ufe  to  repair;  that  ii^en  the  thekflbrtobe 

defendant  did  laft  let  part  of  the  lands  in  queftion,  without  leafe,  s^^j^!^ 

he  was  at  the  charge  of  all  repairs.    Defendant  pretended  that-^.^^^^ 

die  lairds  were  of  a  confiderablp  better  value  than  the  rent  re-  enforced  the 

fervedy  which  was  fo  fmall,  in  regard  it  was  intended  the  plaintiff  ^^  ® 

Ihould  rep^r ;  but  po  fuch  agreement  br  mutual  intention  was 

proved. 

The  court  were  of  opinion,  that  the  wo;ds  Vfual  Covifiants 
ihaU  be  intended  ufual  all  over  England^  and  that  die  leflee  being 
plaintiff  here  to  have  a  leafe,  fliould  beobliged  to  repair,  notwith- 
ftanding  the  contrai^  u£ige  in  Norfolk^  Vxt  that  the  cafe  might  have 
?  had  a  different  conftrudion,  if  the  cfcfendant  had  been  plaintiff  06 
(o  bayp  eftforced  Burwell  to  kwe  pkcn  a  leafet 

pfflcy 


De  Tcrnu  S*  Trin.  1691. 

Cafe  28.  offley  ^^^>^  ^>fi*«y- 

Coke**  Inft.  Har«.  ed.  ifl.  a.  185.  b.  a  Eq.  abr.  465,  c.  7.  S.  C.  Barnard.  54.  3  Atk.  347* 
1  Vezeyy  196.    2  Vezcy,  121.    a  Veicy,  277.    Brown's  Rep.  274. 

One  fettles  a  /TTi  HIS  caufc  caiuc  QH  amicafajy,  s^nd  the  qucftions  propoied 
danghtofor  Ufe,  X  were,  I/?,  Jdhti  Crew  owner  of  Crnv  Hall^  had  fetded  the 
^«  "^d^itr  ^^^  •^^"''^  ^'y  ^^^^  executed  in  his  life,  fo  that  after  his  death  it 
by  will  dcvifes  would  go  to  hls  daughter  for  her  life,  with  feveral  remainders 
Ibrnitureof  the  over ;  and  by  will  devifed  all  the  goods,  furniture  and  ornaments 
^anfal^S^re  '"  Crew  Hall^  to  fuch  perfons  as  ibefaid  hmfe  was  to  go  to  afier  his 
*  h  ^'raftw  his  *^'*>  ^y  ^'*^  ^  ^^  fei^mtnU  The  daughter  marries  Mr. 
death.  By  the  Offiey^  who  dies,  not  leaving  perfonal  eftate-  fufficient  to  pay  his 
goods  and  fur-  debts  J  and  the  queftion  was,  Whether  by  this  devife,  the  daugh- 
SJwrfin*"to^°  ter  had  the  abfolutc  property  in  the  goods  at  Crew  Hall?  for  if 
the  devife,  and   (he  had,  then  by  the  intermarriage  they  became  Mr.  Offley\  and 

ihaUnotbeun-  ,^7     ,.  ,  ,  -^         .  r^-      .,  ,^  M   J -^ 

der  Che  power  of  would  be  liable  tn  the.  payment  Qf  bis  debts :  but  the  court  were 
Sfpofeof*  w>^ of  opinion,  that  flie  fliould  have  but  fuch  an  intereft  in  the  goods 
fubjea  to  her  or  jjg  fljc  },gj  }„  ^g  houfe,  vh.  the  ufe  of  them  for  her  life,  and  that 

her  AHUMUUlt 

dibcs.  nobody  ibould  have  an  abfolute  property  in  them  but  he  that  had 

an  abfidute  property  in  the  houfe,  by  the  apparent  intent  of  the 

derifor. 

t  Wm.  Bsu  941*    3  ^tM'  35$.    i  Atk^69. 

Term  raifed  to       The  2cL  Doubt  was  on  the  marriage  of  Mrs.  Offley  with  her 

pay  200/.  ^      -     rt        t        t  «    /T  .-  , 

^Anatavpin-  huiband ;  there  was  a  term  created  for  raifmg  200/.  per  annum 
^c^iOi^.  for  her  pin-money,  which  money  bad  been  conftantly  paid  to  her 
K^  ^aT ****  ^y  ^^^  hufband's  ftevwdj  except  only  the  laft  year  before  his 
mentof  It.  A  death,  which  was  In  arrear  i  and  in  the  fettlement  was  a  covenant 
^Vuiband^s  on  the  part  of  the  hufband  for  the  payment  of  it :  and  the  court 
^^cbt^awlhwid  ^^^^  ^^  opinion,  diat  this  beii^g  an  arrear  only  for  one  year,  and 
be  charged  on    ^ere  being  a  covenant  for  the  payment  of  it,  fhould  be  fuch  a  debt 

histnifteftate  nn  o\»r«t,ii 

fettled  for  pay.  as  ihould  be  charged  on  his  truft  eftate.   Secus  if  it  had  been  m  ar«- 

I  Eq.  abr.  66.  Poft  44.  J78.  1  Wxp$.  73P-  »  Atk.  78.  3  Atk.  358.  %^^  393, 438.— i  cottri, 
a  Atk.  104.  .  * 

27  *  3^,  Whether  Mrs.  Offley  fhould  have  her  jewels  and  cham-* 

Jewel?  and       ber  plate,  as  her  paraphernalia  ?  Twas  faid  that  the  jewels  and 

V. lumber  pla»-c,  "^ 

b.^ujhtout  of  pin-money,  allowed  tt^  wife  as  her  paraphernalia. 

9  ^ate 


In  Curia  Cancellarise/ 

plate  h^d  been  bought  with  her  own  pin-money,  and  that  the  va«* 
lue  of  them,  all  together  did  not  amount  to  above  500/.  So  the 
court  decreed  them^  being  of  fo  fmall  value,  in  refpeA  of  her  hufL    - 
band's  eftate. 

3  Atk.  119. 

A^hly^  There  had  been  600/.  laid  out  in  Mr,  Offiefs  funeral,  600/.  aUowed 
which  the  court  decreed  fliould  be  a  debt  to  effed  the  truft  cftatc,  ^^^^^^ 
Mr.  Offley  being  a  man  of  a  great  eftate  and  reputation  in  his  c6un-  ^^l  ^ 
try,  and  being  buried  there ;  but  if  he  had  been  buried  elfewhere,  buried  in  hit 
it  feemed  his  fiinerai  might  have  been  more  private^  and  the  court  ^"^  «>*"^* 
would  not  have  allowed  fa  much. 

Ante,  14. 

Stbly^  In  Mr.  Offlefs  marriage  fefedement  there  was  a  term  wWr  the  or- 
for  raJfing  10,000/.  for  a  daughter,  but  it  was  ib  fliort  that  ^^^KSt^f 
ordinary  profits  of  the  land  would  not  raife  atore  half  die  fum^  J^^/^LSmu 
but  there  was  a  coal-mine  in  the  huid,  which  was  open  at  Mr.-t'>mbermt]rbe 
Offley*^  death,  which  the  court  ordered  (hould'  be  wrought,  and  worked  for  ic 
the  truftecs  to  have  power  to  make  foughs  and  drains  in  any  other  *8«nft  «*«  W^* 
the  lands  of  the  heir,  as  need  ihould  require,  fo  as  it  were  done  in 
an  orderly -manner,  fo  that  the  money  might  be  raifed.     And  my 
Lord  Comm^ontr  Hutchim  {aid,  that  in  fuch  cafe  where  the  ufual 
profits  of  the  land  will  not  raife  the  money  appointed  within  the 
time,  this  court  may  order  timber  to  be  felled  off  the  land  to  make 
it  up. 

Sadd  verfus  Cartcn  .9^^V^* 

c.  6.  S.  C. 

ANDS  were  devifed  to  die  defendant  Carter  and  his  wife  Devife  of  lands 
for  their  lives,  and  after  their  deceafe  to  fuch  of  their  chil-  remainSr  to* 
dren  as  fhould  be  living  at  the  death  of  the  furvivor  of  them,  and  chUd^^^w  ***' 
to  their  heirs,  equally  to  be  divided  between  them,  he  the  faid  Car^^  ^"^^^  ^  ^"f'^^z 

.  ,        ,  .     .i*.   «.^  .       .  It  hit  death, 

/#r  paying  40  A  to  the  plaintiff,  Vc.  at  a  certain  time.  and  to  their 

heirt.  A,  pay- 
ing 40  /.  to  B.    This  11  a  chai^ge  not  only  on  wf.*s  eftate  for  lift,  hot  alfo  on  the  remaindow 

•  The  court  decreed  th^  land  to  bcsfold  for  payment  of  the  mo-        28 
ney,  and  dien  the  defend^ts  to  have  fuch  a  proportion  of  the  overi* 
plus  of  the  purchafe-m9ney  as  was  anfwerable  to  their  intcrefl  for 
life  in  the  land  \  fy>i  tfie  money  devifed  is  a  charge  upon  aU  the 

Maw 


DcTerxn.  S.  Trin.  i69i. 
Cafe  30.  Maw  n)erfus  Harding. 

•  Vem.  i6S,  115.  S.  C.    1  Wms.  S5. 

The  fon  of  a        A   Man  dies  intdbte,  leaving  an  IJncU  and  VncWs  fon,  and  the 
indtie/toadif.  JTjL  only  qucftion  was,  Whether  the  fon  of  the  decked  UncU 
t^U^^  *  ^^^^  come  in  for  a  diftribution  with  the  living  Vncle^  by  the  Sta- 
tute of  Diftributions  ?  And  all  the  court  were  of  opinion  that  he 
fhould  not. 

* 

C^ky.  Freeman  verfus  Freeman. 

]B<i.  fljbr.  87,        \y^  enters  into  bond,  that  his  Ibn^  who  i¥^  tenant  in  tail, 
!t  *^^.''t3f«     ^  jL  {hall  not  alien,  and  dies ;  the  ion  fuffisrs  a  contioon  reco- 
^^'ibted!      ^^'  ^^  thereupon  the  bond  being  put  in  fuit^  die  bill  was  brought 
for  relief,  but  was  diiinifi'd  with  cofts. 


D£ 
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Cafs  verfus  Waterhoufc.  Caiesi. 

a  «q.  ibr.  6I7,  e.  i.  s.  C.    Poft  575. 

THE  cafe  was,  JVaterhBufe  the  defendant  was  poflefled  of  Apaitlcniar 
ieveral  houfes  as  executrix  to  her  hufband,  for  feveral  terms  ^^dblSfeof  an 
of  years,  and  ii^ich  were  in  mortgage  at  the  time  of  his  death ;  *ng*5[ithrn'Ac" 
and  there  were  likewife  two  other  houfes  which  the  hufband  had  Statute  of 
purchafed  for  years  in  his  own  and  his  wife's  names,  which  were  the  paity  pur- 
not  in  mortgage  at  his  death ;  after  the  deatii  of  the  hufband^  the  ^/^  wm*^ 
defendant  hi$  executrix  gave  out  particulars,  wherein  are  coA*  ^*'*?  **^-'^ 

°  "^  '  the  time  oF  pur- 

tain'd,  as  well  the  houfes  not  in  mortgage,  as  tfaofe  that  were  in  chafe;  fotbai 
mortgage,  in  order  to  fell  them,  and  were  fhown  the  plaintiff  more  t^nth^ 
Cafs^  who  had  been  much  intrufted  and  advifed  with  in  all  concerns  ^^^J^^u 
of  the  family.  "  ftrianefs 

carry^  the  pur- 
chafer  cannot  compel  a  fpeciiick  execution  of  the  iefidue  on  the  particuUr* 

Other  purchafers  not  bidding  enough,  Cafs  himfelf,  who  was  a 
cieditCM'  of  the  hufband,  comes  to  an  agreement  with  the  defendant 
for  the  purchafe  of  all  the  houfes,  and  it  was  pretty  evident  in  the 
cafe,  that  all  the  houfes  were  taken  by  plaintiff  and  defendant  to 
have  been  in  mor^ge ;  and  that  the  defendant  was  not  apprifed 
diat  ihe  had  any  title  to  any  of  them  in  her  own  right,  and  *  upon  30 
the  plaintiff's  agreement  there  was  a  cQnveyance  executed  of  the 

houfifSy 


D.eTcrQi«  S.  Micb.  i6gi. 

houfes,  but  by  die  words  of  it,  it  was  reftrained  to  fuch  as  were  in 
mortgage. 

Afterwards,  the  defendant  being  advifed,  that  the  houies  v^ich 
were  purchafed  in  her  hufband's  name  and  hers,  came  to  her  by 
furvivorfhip,  and  were  not  Kable  to  his  debts ;  and  that  not  being 
in  mortgage^  they  were  not  conveyed  to  the  plaintifF,  (he  refiifed 
to  let  him  have  them,  tho'  it  appeared  in  the  caufe  (he  had  often 
£iid  (he  had  fold  them,  as  well  as  tbe  reft,  to  the  plaintifF,  and  he 
had  paid  the  taxes  for  diem  }  fo  this  bill  was  brought  to  have  the 
houfes  conve]fed,  and  to  have  a  farther  alTurance  of  the  others 
according  to  a  covenant. 

But  die  bill  was  difinifled,  as  to  all  but  the  making  farther 
trfiitrance;  ibr^faou^  die  court  feemed  fadsfied,  that  the  de« 
fendant  had  covenanted  to  convey  all  to  the  plaintiff,  and 
thought  (he  had  fo  dc^ie,  yet  there  beiog  no  agreement  in  writ- 
ing, as  to  the  two  houfes  not  comprifed  in  the  conveyance, 
die  Statute  of  Frauds  and  Perjuries  ftood  fo'fiill  in  their  way, 
that  they  could  not  decree  the  conveying  of  them ;  for  diough 
the  pardctdar  V9Ctt  in  writing,  and  thefe  two  boufes  mentioned 
in  it,  as  well  as  die  others ;  and  though  it  was  proved,  that 
diat  pardcular  was  (hewed  to  the  plaintiff,  yet  it  was  hot  proved 
to  have  been  fhewn  to  him  on  his  purchafe,  nor  that  he  pur- 
chafed by  it. 

^"S,il*  Bentham  verfus  Haincourt. 

£q«  abr.3xo,  pU  a.  S.  C. 

f.^^x^l^  was  held  by  die  court  in  this  cafe,  diat  if  a  mortgagee 
teR^ISf if""  ^^^  notice  of  a  fabfequent  mortgage  joins  with  the^mort- 

iu«tnA.xhit  gagor  in  fale  of  the.  lands  to  a  ftranger,  the  money  received  by 
K«[ve  the  ^-  either  for  the  purchafe,  Aall  fink  fo  much  of  the  purchafe  money : 
^n?wi^o*^?  ^^  '"  *^^  ^^^^  *^  mortgagor  being  fon-in-law  to  the  mort- 
requiring  inte-    gagee,  and  he  having  entered,  and  aftervrards  fuffered  die  mort- 

reft.    Thifl  in-  .•  <-*.!.•  •• 

tereftAaUnot     gagotl^  to  take  the  profits  for  fevcral  years,  widiout  requiring 

be  charged  ©a      •    ^       n 

the  lands  to       mterclt, 

iccep  out  C. 

21  The  court  held,  that  the  lands  in  the  hands  of  the  fecond 

mortgagee  fhould  not  be  charged  with  any  intereft  for  that 

time, 


In  Cutia  CaficeUtrite. 

tifACj  that  IS,  that  the  intereft  of  the  firft  mortgagee  (hould  not 
afFe£t  the  lands,  fo  as  to  keep  oat  the  fecond  mortgagee  longer 
than  he  Would  have  him,  if  the  intereft  had  beentiidy  paid. 


Coiiingham  verfus  Mellifli.  ^      Cafe  34* 

Cb%  Cafes  \ffi.  E<i.  abr.  273,  pi.  8.  S,  C  17},  3.  S.  P.   Cafts  temp.  Talk.  78. 168.   zi  Vtiier»  1^9, 
1  Atk.  620.    a  Atk.  562.-*-tf  contray  2  Viern.  415.  571. 644.    Poft  162.  and  marginal  refeitncei. 

5.  by  will  dcvifed  thus*     t give  and  bequeath  unto  my  ^^ufin^^^^^^^ 
•  Thomas  Mellilh  all  that  my  mejfuage^  calUd  the  Star  /«andwri«i   '. 
Chichefter,  to  ha%>e  and  to  bold^  to  btnij  hishein  and  aligns  for  ever^  To\T^*^9mx^ 
in  truft^  to  be  fold  for  the  payment  of  all  my  debts  and  legacies  within  a  "f  *"!  ^^^  *** 
year  after  my  deaths  and  makes  Thomas  MelUJh  his  executor*  The  mafcttjAe««»- 

tor  •  the  flmfaiA 

plaintifF  was  coufin  and  heir  to  the  devifor,  and  fought  by  this  aftwddjtalSd 
bill  to  make  the  furplus  after  debts  paid  a  truft  for  him.  f2d2rtrtftft»r 

the  Jueir,  as  it 
wotild  Hare  been  on  a  llii  Qd^>on  a  eoifef  aace  ^aacMled. 

RawUnfon  and  Hutchins  being  only  in  court,  the  Ijftter  held 
dearly,  it  was  no  refuhing  tmft,  the  former  ^loubted. 

Afterwards,  Friday  the  30th  inftant,  the  cafe  was  again  de- 
bated,; the  argument  to  makJti/  a  refulting  trufl  was,  that  upon  Poft  54'- 
a  conveyance  executed^  it  would  have  beenfo^  and  there  cordd  be  no  gg,  89/90?* 
reafon  wby^  being  by  will Jbould  alter  the  cafe. 

The  argument  againft  it  was,  that  'tis  plain  the  teftator  had  a 
regard  and  kindnefs  for  Thomas  Mettijh^  his  coujin  (as  he  calls  him, 
in  his  will)  who  was  as  near  of  kin  to  him  as  the  plaintifF,  that  is, 
his  heir ;  but  if  the  furplus  of  the  land  (hall  be  conftrucd  to  refult 
to  the  heir,  the  confequence  would  be,  that  Thomas  MeUiJh  the 
executor  ftiould  have  nothing  but  his  labour  for  his  pains  j  for  if 
there  be  a  refulting  truft  for  the  heir,  the  perfonal  eftate  muft,  1)y 
the  rules  of  this  court,  be  *  in  the  firft  place  applied  towards  pay-  n2 
ment  of  the  debts  in  eafe  of  the  lands,  and  fo  Thomas  Mellijh 
would  not  have  any  thing,  either  as  executor  or  devifce. 

Wheitfere  the  iaid  two  Commiffioners  held  it  no  refulting 
truft,  but  decreed  the  heir  to  join  in  fale  of  the  land. 

Vernon 


De  Tenn.  S.  Mich.  1691. 
Cafe  35*  Vernon  verfus  Jones.* 

«  Vern.  i4i<  &  C.  Ef.  ibr.  4I0>  c.  lo.  S.  C.  s  Ficeauii,  17.  S.  C.  aWmi.  3J4.  jA^Soo 
S»  C*  cited  ^% 

wS^'liLT?^'  Q^^  7i«»wj  Vitnm  had  mortgaged  his  cftatc  for  years,  and 
cruilcea  introft  |^  then  married^  and  afterwards  made  his  will,  and  devifed  all 
Swf^tU^e  his  lands  to  truftecs  upon  truft  to  fell  (except  his  capital  mef- 
S^forw"'  fuage,  lie.)  to  pay  certain  debts,  and  afterwards  to  raife  200/. 
jmntoit,and  per  ann.  rent-charge,  out  of  the  excepted  lands,  for  his  wife  for 
andchnisa  ^^^^  ^^^  ^^f  jointure,  provided  fhe  releafe  her  dower;  and  alfb 
which^andhU  ^  raife  Certain  portions  for  his  daughters,  and  a  maintenance  of 
wifcjoin  in  a     jqq  ^  p^  ^„„^  fo^  ^jg  cldcft  fon,  and  foon  after  he  makes  another 

jnottgage  tor  ' 

nifing  8000  /•  mortgage  for  8000  L  and  the  wife  joins  in  a  fine  upon  this  mort-* 
Mcto^gljy  and  gs^ge  >  And  about  the  fame  time  he  makes  a  deed  of  trufl,  where« 
*J^5^^'  by  he  conveys  all  his  lands  to  feveral  pcrfons  (who  were  fureties 
tofeuforpay-  .  for  fome  of  his  debts)  in  truft  to  (ell  all  or  any  part  for  payment 
and  the  forptiit  of  his  dcbts,  and  that  afterwards  the  furplus  ihall  be  to  him  and 

to  be  to  him  and  1  •    u-.:— 

Idtheiitiyet      HIS  heiTS,     . 

after  his  death 

aU  this  held  no  rerocaiion,  but  only  ^  MirM,  fo  that  the  wife  allowed  to  come  In  for  her  %6oUfm 

40a»  and  the  other  legacies  and  charges  to  take  placc^  if  fufficient,  if  not,  in  proportion. 

Afterwards  Sir  Thomas  Vernon  dies  without  new  publication 
of  his  will;  and  the  queftion  was.  Whether  by  this  mortgage  fine 
and  deed  of  truft,  fubfequent  to  the  will,  that  be  fo  revoked,  or 
the  wife  fo  barred,  that  flie  fliall  not  claim  the  loo  L  per  anri. 
thereby  ? 

It  was  urged  for  the  plaintiff,  that  this  mortgage  and  fine  fub-> 
fequent  to  the  will,  were  without  doubt  a  revocation  of  it  in 
law,  and  diat  there  was  no  reafon  why  equity  fhould  relieve 
againft  it,  and  that  the  deed  of  truft  made  the  cafe  much  ftronger  ; 
33  for  whereas  by  *  his  will  he  had  fubje£led  his  lands  (with  exception 
of  fome  particulars)  to  be  fold,  for  payment  of  debts,  and  made 
thofe  excepted  lands  a  fund  to  raife  200/.  per  ann.  for  his  wife's 
fortune :  now  by  this  fubfequent  deed  of  truft  he  had  fubje£led 
thofe  excepted  lands,  as  well  as  the  reft,  to  be  fold  for  the  pur- 
pofes  in  diat  deed,  and  fo  had  deftroyed  the  fond  upon  which  the  ^ 

f  In  Vemon*t  ReportS)  there  is  a  ^uitf  added  by  the  reporter.  In  refpe£b  of  the  ds- 
itIiQfl  of  this  «aie»  but  Lord  H*  affinocd  it  W  be  righu    3  Atk*  805. 


In  Cuda  CahbetlBm; 

(rod  A  was  by  his  will  tb  be  raiied  for  his  wife,  and  had  declared^ 
the  furies  of  al^  aftei^  debet' paid^  and  his  trufllees  indemnifies!^  t^ 
Be  to  himfelf  and  Ws  hieifs*.  and  to  obviatt?  ahy  objeOion  whlctf 
ili^ht  be  made,  as  if  the  wife's  haring  a  right  of  dower  mightf^ 
be  a^conflderation  for  die  ^ooLperann,  given  by  the  will,  and^ 
to&tz  kind  of  purchafer;  it  was  (atd^  there'  was  a  mortgage 
upoB-the- whole  eftate  before  the  intermarriage,  and  lb  the  wife'» 
title  of  dower  of  nd  coiiiideration  at  all^  or  if  it  were,  ihe  hadf 
barred  heHelf  thereof  by  joining  in  the  fine  upon  die  fecoi^' 
mortgage* 

On  the  other  fide,  it  was  faid^  diat  notwithftanding  die  rnort^* 
gage,  which  was  precedent  to  the  marriage;  yet,  that  being  but 
for  years,  the  wife  was  intitl«ki  tX>  her  dower,  aiid  would  then  be 
intided  in  equity  to  redeem  the  mortgage  on  payment  of  her  pro- 
jiortion  of  the  nwrtgage  money ;  and  that  the  20o7.  per  ann.  was 
devifed  to  her  by  the  will,  upon  condition,  that  {he  Ihould  ex« 
tinguifli  her  dower,  winch  flie  had  done  by  joining  in  die  fine 
ttpon  tiie  fecond  mortgage,  and  ihall  be  intended  to  be  done  in* 
compliance  with  the  direction  of  the  will,  and  therefore  ought 
not  to  be  turned  to  her  prejudice;  that  the  fubfequent  deed  of 
mortgage  and  fine,  ^nd  the  deed  of  truft  being  all  made  for  par* 
ticular  purpofes,  (ball  not  be  intended  a  total  revocation  of  tfae^ 
wiD,  but  only  pro  tanto^  and  to  ferve  thofe  particular  purpofes; 
and  feveral  cafes  were  cited  to  that  purpofe,  as  the  cafe  of  Hall        %^ 
verfus  Dench  f^  which  was  decreed  at  the  Rotts^^  and  after  afiirmed  t  Poft  514. 
in  court,  and  was  to  diis  purpofe :  A  man  makes  his  will,  and  de-  Ope  makes  hit 
vifes  ♦  certain  lands,  and  after,  mortgages  them  in  fee ;  yet  held  dcviraceit^ 
that  this  mortgage  fliall  not  be  a  total  revocation  of  the  devife,  but  ^^^i^^^ 
only  to  let  in  the  mortgagee  :  and  Mrs.  Danbf%  cafe  was  remem-  ««?«•  Thii  no 
bered,  where  flie  joined  with  her  huftand  in  a  fine,  in  making  a^f  OmwIL 
mortgage,  which  afterwards  did  not  proceed;  then  her  ,hu(band 
died,  and  ihe  brought  a  writ  of  dower,  and  got  judgment  by  de- 
fiiul^  and  the  heir  could  not  be  relieved  agaiafi:  it  here,  as  he  cer- 
tainly would  have  been,  if  that  fine  had  been  a  bar  of  her  dower  in 
equity,  a»  it  was  at  law.    Some  cafes  alfo  were  cited,  where  even 
at  Jaw  feveral  deeds  and  a^  (hall  be  accounted  but  as  one,  and 
therefore  it  has  been  adjudged,  that  where  a  man  has  a  power  td 
.  '  P  jcvokt 


De  Tcnn.  S.  Mich.  1691! 

Itvoke  ufes  by  deed,  and  he  levies  a  fine  ofthe  lands,*  and  after* 
wards  declares  the  uies  t>y  deed,  though  this  fine  of  itfelf  iingly 
would  have  been  an  extinguiihment  ofthe  power  of  revocation; 
yet  the  deed  that  comes  after  ihall  be  coupled  with  it,  and  be  ac- 
counted but  one  a&. 

All  the  three  Commiffioners  were  of  opinion,  that  neidier  the 
mortgage  and  fine,  nor  deed  of  truft,  {hall  be  a  total  revocation  of 
the  will,  being  made  for  particular  purpofes ;  but  that  after  debts 
paid,  die  widow  (hall  have  her  200  /•  per  ann.  and  the  younger 
children  their  portions,  if  the  eftate  were  fufficient  to  pay  all  i 
and  if  not,  to  be  paid  in  proportion. 


Cafe  36.  Martin  verfus  Woodgatc. 

13  Novtmitr. 

2Eq.  abr.  370,  c.  5*  37  5»  c-*7- 

Derifeofthc         ^  Devifes  all  his  ?oods,  chattels,  and  ftock  to  his  wife  (whom 

tents ind profitt    yjf.   ^  ,  ^     .1^  ^..      ,,  ,      ^ 

of  Uadstillhis  he  makes  executrix)  for  payment  of  his  debts,  and  aftcr- 

t^ww^payracnt  wards  dcvifes  the  rents  and  profits  of  all  his  lands  to  her,  till  his 
^  debts}  and  if  foji  J^  fliould  attain  his  age  of  21  years,  or  marry,  towards  pay- 
before  21,  my  ment  of  his  debts,  and  then  has  thefe  words;  and  if  my  fen  die 
paid,  then  to  uf.  before  his  age  of^ty  or  without  iffue^  wy  debts  being  paid^  ♦  then  I 
S?«  MJ:\r  5  *^'>  '^  J-  S.  in  toH,  he  paying  lool.  to  C. 

yet  the  rents  and  The  fon  dies  before  21,  without  iffue,  and  the  profits  to  the  time 

profits  not  only 

till  he  would  the  fon  would  attain  to  that  age,  are  not  fufficient  to  pay  all  the 
airbut?iiS*be-  ^cbts ;  and  the  qucftion  was.  Whether  the  profits  beyond  that 
yond,  tiu  the     ti^c  fhould  be  liable  to  the  debts  ? 

debts  be  paid, 

ihall  be  applied  for  that  pnrpofe* 

RawUnfon  and  Hutchins  (who  were  only  in  court)  held,  they 
fiiould ;  for  upon  the  whole  will,  they  took  it  plainly  to  be  the 
intent  of  the  teftator,  that  all  his  debts  (hould  be  paid  out  of  his 
lands  :  RawUnfon  admitted,  that  if  the  teftator  had  only  devifed 
the  profits  till  his  fon  fhould  be  21,  towards  payment  of  debts, 
and  had  gone  no  farther,  that  it  fhould  have  been  carried  no 
fiirther,  than  till  the  fon  would  have  attained  to  that  age ;  but 
Hutchins  was  of  opinion,  diat  even  in  that  cafe  the  profits  fhould 
be  applied  to  pay  the  debts  beyond  the  age  of  21,  if  thofe  to  that 
(ime  were  not  fufficient  to  difcharge  them  all. 

10  Raw 


In  Curia  Gancelkri*. 

Raw  &  Ux*  and  Eliz.  Potts*  relift  of  Leonard-  Cafe  37. 
Potts  v^r/aj  John  Potts.  ,4iv«B«*<r. 

a  Verii.  239.  S.  C.  £q.  abr.  355,  pi.  6.  S.  C.  by  the  name  o£JUw  ▼•  Poft* 

TH  E  cafe  was,. 5^.  Potts^  grandfather  of  Leonard^  and  of  the  -^.tenant  in 
defendant,  1 6  Jac.  !•  fettled  the  lands  in  queftion,  on  his  to  k  in  tail. -^. 
cldcft  fon  in  Uil  male,  remainder  to  the  heirs  male  of  his  body,  S^e  Smake* 
bfc.  and  dies  i  his  eldeft  fon  had  ifllie  Leonard  and  John,  and  afc«l«m«n*o« 

-,  *  ,       1         i»  1  1    *         '  1.  ^    ,.    hiswife  for  life 

dies;  Leonard^  who,  for  ought  appeared,  knew  nothing  of  this  for  hetjointuie^ 
intail,  married ;  and  on  his  marriage  fettles  thefe  lands  on  his  "^^  ^^  \^' 
wife  for  her  jointure,  and  the  ilTue  of  that  marriage,  without  Ic-  intail,  cngroiTe ; 

^  -^  ^  And  after  tht 

vying  a  fine,  or  fufFering  a  recovery.  death  of  A, 

recovered  in 
agaJoft  bis  widow ;  but  in  Chancery  relieved,  and  a  jjerpetual  injun^ion  panted  for  thU 
■        ich  if  it  I -  -     .      -    ^  .  .  .     , 


fraud  in  B,  in  concealing  the  Intail,  which  if  it  had  been  difdofed,  the  fettlement  Ini^t  have  bee: 
sade  good* 

Jobn^  the  defendant,  who  knew  of  this  old  intail,  and  had  the 
deed  in  his  cuftody,  engrofled  his  brother's  marriage  fettlemen^ 
but  never  made  any  difirovery  of  die  intail. 

^Leonard's  wife  dies  without  iffue,  and  he  grants  a  rent-charge         ^ 
Out  of  thefe  lands  to  his  brother,  which  was  condantly  paid ;  and 
afterwards  marries  another  wife,  the  now  plaintiff,  and  fettles  the 
lands  on  her,  in  the  fame  manner,  as  on  his  former,  without  fine 
or  recovery. 

TTie  defendant  John^  Itkewife  engroffes  this  fettlement,  but 
never  mentions  any  thing  of  the  old  intail  \  becaufe,  as  he  con* 
fefled  in  his  anfwer,  if  he  had  fpoke  any  thing  of  it,  his  bro- 
ther, by  a  recovery,  might  have  cut  off  the  remainder,  and  tarred 
him. 

Afterwards  Leonard  and  his  brother  difagreeing,  Leonard 
treats  a  match  for  his  nephew  RaWy  the  plaintiff  and  his  wife, 
and  (having  no  children  of  his  own)  propofes  to  fettle  this  eftatc 
upon  thert,  but  died  without  iffue  before  the  marriage  took  effe£l^ 
having  firft  made  his  will,  and  thereby  devifcd  his  lands  after  the 
death  of  the  plaintiff  Elizabeth  to  the  plaintiff  iJ^u;,  and  his 
heirs.  Afterwards  the  marriage  takes  effeft,  and  Raw  fettles 
l^efe  land$  upon  his  wife,  and  the  iffue  of  that  marriage. 

D  a  After 


De  Tenft  S.  Afidr.  1691; 

After  the  death  of  Leonard^  die  defendaiit  J§bM  brings  in 
qeancnt  agaioft  EUauAeib^  wd  by  virtue  oCiUs  deol^tf  tataiV 
cvids  ber  jointiire. 

Whereupon  (he,  and  Ra%u^  and  his  wife,  brought  diis  biD  to 
be  relieved,  and  the  plaintifF  Efizabetb  was  relieved ;  fisr  it  ap^ 
pearing,  that  die  defendant  was  privj  to  her  marriage  and  en« 
grofled  die  fetdement^  and  at  the  Eune  time  knew  of  the  old  in«> 
tail,  and  did  not  difelofe  it,  which  if  he  had  done,  her  fettlement 
might  have  been  made  good  and  firm  in  law;  dierefbre  the 
court  decreed  the  defendant  to  confirm  ber  jointure,  and  granted 
a  perpetual  injunction  againft  the  judgment  in  qedmen^  but 
could  not  relieve  Raw  or  his  wife,  becaufe  lie  was  but  a  volun- 
tary devifee ;  and  it  did  not  af^iear  that  the  defendant  was  privy 
to  that  marriage  dll  after  the  folemnizadon  of  it,  and  to  not 
guilty  of  any  fraud,  as  to  them  $  and  this  decree  was  aflwfudf 
afinned  in  the  Houfe  of  Peers. 

Cafe  37.  *  Lumley  verfiu  May»  &  al'« 

ft  Fq.  aftb  5x4*  c*  I.  S.X:.    Poft.  430. 

2iW^»^«»       n/^i&tfri  May fcifed  of  fiTcehold  and  cofyhM  land,  fiurcsiders 
chattds,aiia      XV  ^^ ^^  ^f^  ^  l^j^  ^jj  ^^  ^^  devifes  to  his  wife  all  his 

cftate  whatfO' 

cTer,oBGoodi.  goods^  chattels,  and  eflate  whatfoever,  upon  condidoo^  that  fhet 

^SalSl^  paid  his  debts  and  legacies ;  and  by  die  will  devifed  600  A  to  the 

w^^^S^  his  ^rfcndant  May  his  eldeft  fon  and  heir,  and  400  /.  to  die  plaintiff 

real eftate, he  EBzabftb  his  daughter,  and  other  legacies  to  other  people;  and 

4eWfed  a  coni-  die  furplus  of  his  eftate  after  his  wife's  death  to  be  equally  divided 

toWf  cideftfon,  l>ctween  his  four  children,  and  made  his  wife  executrix,  and  died, 

*^  ®*7^*  leaving  the  defendant,  his  fon,  an  infimt  j  the  wife  dies  before  pro* 

liirpiiu  of  hit  bate  of  the  will. 

cAmc  after 

his  wife's  death  U,  U  equally  diWdei  benpeen  lus  lour  cliildKO. 

This  bill  was  brought  by  die  creditors  and  legatees  to  have  die 
eftate  fold  to  pay  them,  and  the  court  was  of  opinion^  that  the 
words  goodsy  chattels^  and  eftate  whatfuver^  with  all  the  other  cir- 
cumftances  of  the  cafe,  and  the  perfonal  eftate  fUfing  ihort^  wouU 
pafs  his  lands  well  enough,  and  decfeed  a  lak,  and  die  heir  to  join, 
when  he  came  of  age ;  but  he  being  an  in£wi^  die;  ^ve  him  a 
day  to  ihew  caufc  after  he  came  of  age. 

4  Scoolding 


In  Cum  Cancdlariesi; 


Scoolding  verjiis  Green.  Cafe  39. 

Bq.abiwa98ypl.7,S.C. 

Man  devifes  100  /.  to  J.  and  B.  the  two  daughters  of  his  ]>evifeof 

^brother  Grftn^  to  be  paid  within  a  year  aftcr*Ac  death  of  his  iSi.  v«.'5o/. 

wihyviz.  50/.  to^.  and  301  to»^if*cylhaUbothbe  aUveat^^j-^^^^JoA 
the  time  of  payment ;  but  if  cither  of  them  ihall  die  before,  then  <uch  atime,  and 

^,      *.,  ft  -if  cither  die  be- 

the  (aid  lOO  A  to  the  furvivor  of  fte  /kid  two  daughters :  one  of  fore  the  time, 
the  laid  daughters  died  in  the  lifetime  of  the  devifor,  and  the  ^'^J^*^^?^^; 
only  queftion  was,  Whc&er  the  furviving  ♦  daughter  fliould  have  jf^J^?^*  '?^'' 
the  whole  100  L  w  only  the  50  /.  f  furvivor,  not- 

withftanding 
the  (Severing  dauie,  which  holds  «r jf  h  eafe  htb  ttvt  to  tho  time  o/j^ywunt% 

Rawlinfin  and  Hutcbins  were  clearly  of  opinion,  that  ihf  ^ 
fliould  have  the  whole  lOO  /. ;  they  (aid,  that  by  the  firft  claufe  of 
the  Mfin  it  is  a  joint  devife  to  them  of  the  lOO  /•  in  which  cafe,  if 
the  will  had  gon^  no  fiirther,  if  tme  had  died,  it  would  have  fur- 
vived  to  the  other;  then  the  viz.  that  comes  after,  is  ody afeve- 
Taice  of  it,  in  cafe  Aey  Ihoald  bodi  live  to  the  time  of  payment 
«which  they  did  not;  and  then  Ae  lacft  claufe  of  the  wO),  if  etdier 
^ed  before  the  time  t>f  payment,  is  anew  fubftantive  devife  cf 
the  wbde  100 /^  to  the  furvivori  and  decreed  accordingly^ 


Dj  D£ 


pe  Term.'S.  Hill.  1691, 

39  •  D  E 

Termino  S.  Hillarii, 
1691. 

In  Curia  Cancellaria. 


Cafe  40;  Foffet  veifus  Auftin. 

%  £^.  abr.  S5O9  Cf  !•  4659 €•  6* 

Tenant  in  taji  /T^  EN  A  NT  in  tail  fuffers  a  rccovciy  to  let  m  a  mortw 
toktTn  a'^''^  -*•  g^«  of  5^  years,  and  then  limits  die  land  to  the  oM 
'iw^'aiS^  iifes,  and  makes  his  will,  and  dcvifes  all  his  lands  for  the  pay*. 
limiu  to  the  old  ment  of  his  debts, 

uftty  and  ^y  will 

devifei  all  his  laadi  for  payment  of  debts ;  the  equity  of  redempdon  of  thii  mortgage  held  afleto  ta 

fitiafy  crpditontf  or  for  a  fubfequent  grantee  of  an  annuity. 

The  court  thought,  that  the  equity  of  redemption  of  this 
mortgage  fliould  be  affets  to  fadsfy  creditors,  or  a  fubfequent 
grantee  of  an  annuity. 

M/f ;  The  redemption  was  limited  to  him,  his  heirs  or 
affigns, 


5it*''.  *  Holmes  ver/us  Buckley, 

Zq.  abr.  %j,  pL  4.  S.  C. 

Baron  an4  ftmc  ^MA««y  Boitefy  and  Katherine  Ws  wife,  being'  feifed  m 
cMirfe*thir*oug"h  "8*^*  ^^  *c  faid  Katharine^  of  two  pieces  of  ground  by 

'^^'^^^''^'^'^'^  *S  >«.  1622,  did  grant  a  water-courfe  to  one 7^*11 

^Lt^^l^^^lL^^^^  '®*"'*  **»  «^?n^^  *"^  >'«P  »«  >"  «P«r»  and  fuffer  a  common  recovery  to 
•ftabliih  the  gnint.  This  not  a  perfonal  covenant,  as  to  the  baron  and  feme,  but  a  covenant  whicb 
runs  with  the  iaMi  aB4  a«U  bind  the  am^nees,  being  nu^e  gojj  by  the  recovciy. 


.  In  Curia  Cancellariae; 

■ 

Jlowlana^  and  his  heirs,  through  the  faid  two  pieces  of  ground; 
and  by  that  deed  did  covenant  *  for  them,  their  heirs  and  af&gns,  4^ 
from  time  to  time,  to  cleanfe  the  lame  \  and  that  all  fines  and 
recoveries  levied  and  fufFered,  and  to  be  levied  and  fuffered  of 
the  faid  grounds,  fliould  be  and  enure  for  the  lengthening  and 
confirming  the  laid  water-courfe,  according  to  the  faid  grant, 
and  afterwards,  the  30th  of  the  feme  month,  join  in  a  deed,  de- 
claring the.ufes  of  the  recovery  lo  be  fufFered  of  the  faid 
ground  ;  and  that  the  fame  Ihould  'enure  to  the  ftrengthcningi 
and  confirming  the  watcr-courfc  granted  by  the  feid  indenture 
of  the  25th  of  January. 

The  water-courfe,  by  mcfnc  affignments,  came  to  the  plain- 
tIfFi  and  the  faid  two  pieces  of  ground  to  the  defendant,  who 
%unt  upon  die  feme,  and  much  heightened  the  ground  that  lay 
over  the  water-courfe,  and  made  it  much  more  inconvenient  and 
chargeabk  to  repair,  and  as  it  was  alledged  (and  in  part  proved) 
the  building  had  mucH  obf{:ru£)ed  the  faid  water^ourfe ;  fo  the 
bill  was,  to  be  eftsddifhed  in  the  enjoyment  of  the  feid  water- 
-courfe ;  and  that  the  defendants,  and  all  claiming  under  them, 
might  from  time  to  time  cleanfe  the  fame,  according  to  the  faid 
covenants. 

It  was  objeAed  for  the  defendants,  that  the  feid  covenant 
being  a  peifonal  covenant,  and  made  by  a  feme  covert,  could 
in  no  fort  bind  the  defendants  5  and  that,  though  the  recovery 
bad  made  good  the  grant  of  the  water-courfe,  yet  that  this  » 
perfonal  covenant  was  not  at  all  flrengthened  or  bettered  bjr 
it;  and  that  the  plaintiff,  and  thofe. under  whom  he  claimed, 
being  fenfible  of  it,  had  for  40  years  cleanfcd  the  feme  at  dieir 
own  charges. 

But  the  court  was  of  opinion,  that  this  was  a  covenant  that 
run  with  the  land,  and  though  made  by  a  feme  covert,^  was 
flrengthened  and  made  good  by  the  recovery,  and  feid,  though 
the  plaintiff*  had  cleanfed  the  feme  at  his  own  charge,  whilfl  it 
was  eafy  to  be  done,  and  of  little  charge ;  yet  fince  the  right 
was  plain  upon  the  deed,  and  the  cleanTing  maide  chargeable  by 
the  building,  it  was  reafonable  the  defendants  fhould  do  it,  and 
decreed  accordingly,  and  gave  the  plaintiff  his  cofls. 

D4  D  E     • 


De  Term.  ^aSchso,  1692; 
•  D  E 

Terminp  Pafchae, 
i6p2. 

In  Curia  CANCELtARiiE. 


CaTe  41.  Cotton  ver^  Cotton  and  Aihton. 

Paft  a37.    s  Vera.  ago.  S.  C.    Zq>  abr.  <3i  pi.  4.  S.  C.    i  Chan.  Rq>.  138. 
Fane(^i^(  TT*^H£  defendant  Cetten  in  her  widowhood,  lent  200/.  being 
niiTia  prind.      JL     part  of  the  aflets  of  her  firft  hufband  Gibims  to  J,  CotttH^ 
StohifdMA*  **  plaintiff's  fon,  who  together  with  the  plaintiff  as  his  fuiety, 
the  bond  being    became,  boutid  to  the  defendant  JJhton  (in  truft  for  the  other 

put  in  fuit  a« 

gainft  th«  fure.  defendant  Cotton  then  Giibons)  for  the  repayment  of  the  moneyt 

Sot  be  reUcted  Afterwards  Mrs.  Gibbons  intermarried  with  the  principal  obligor^ 

"  ?"ilk^  a"  ^^®  afterwards  died,  and  left  his  wife  wholly  unprovided  for, 

cafe  where  hu^  and  thts  bond  being  put  in  fuit, 

band  befofe  ^  ^ 

narriage  joins  in  alHgnlng  the  woman*!  pcrfonal  eftate  in  truft  for  herfelfy  though  urged  it  wm  « 

rdcafc  in  equity,  u  the  obUsK*8  soanyiDg  the  obiigor  it  a  rdeaie  at  law* 

The  plaintiiF  brought  his  bill  to  be  relieved  againft  the  bond, 
for  that  the  Cejiuiqui  Truft  in  the  jbpnd  having  interman^qd  siath 
the  principal  obligor,  that  in  equity  was  as  much  a  rdk^e  and 
difcharge  of  the  bond  as  it  would  have  been  at  law,  if  the  obligee 
herfelfhad  married  tiie  obligor;  and  that  the  bond  being  a  truft 
for  her  after  marriage,  was  a  truft  for  the  obligpr  her  h\ift>anKt| ' 
and  therefore  ought  not  now  to  be  made  ufe  of, 

^  2  *  But  the  court  would  jsot  relieve  againft  thjs  bond,  for  they  ^4 

tfiat  the  buiband  bixnielf  beii^  one  of  the  pbii^ots,   and  4b 

privjf 


In  Ciuia  Canceikris« 

|irivy  to  ^Ais  truft  for  his  wife  before  marriage,  makes  it  like 
4he  cafennhere  a  man  joins  iiridiifae  woman  he  is  about  to  marry, 
in  affigninglier  perfonal  eftate  in  trxA  for  herfd^  in  which  cafe 
liefliall  not  have  the  benefit  of  it ;  or  if  it  ftoidd  be  not  To 
taken  s  yet  becaufe  the  hulband  lived  with  her  two  years,  and 
^as  party  ^UieitKXid,  and  did  not  procure  it  to  be^delinoMd  up 
apd  4ik)msoit  md  wasiiow^daM],  andihad  Aeft  his  .wife  m6Mf 
u;iprovideciibr,4hi8  court  would  not  Under  hcs*  of  this  jBaoans  of 

Iproviding  for  ber^If^ 

* 

Battelcy  &  al*  verfus  Cook  &  al*.  C«f«  +*» 

s.  c. 
I'LAINTIVFS  were  'late  cfaurdi-wardens  of  the  pari&  chuxch-war. 

of  St.  fames,  in  Bury,  SujfUk,  and  during  the  dme   of ^^"^^f  iS? 

dmrofice,  had,  fcy  order  of -thevcftry,  expended  fcveral  fumsW^^'"*^*^**** 

luini  ror  ic« 

oi  voMiej  in  repairing  the  church,  and  erecting  two  new  gal- pain  of  dw 
leries  for  the  ufe  of  the  pariflrioncrs,  andfeveral  fum^  of  money  boUding  two 
bad,  by 'Order  of  ihevelfery,  becncoUcaed  towards  reimburfing^g^J^^ 
tbeiD,  and  (they  had  received  more  dxan  the  bare  repairs  did  going  mt  of 

.     •         .  _r    1.   •       M»         t    •  their  office  dieif 

amount  to  ;  but  at  tneir  gomg  out  of  their  omce,  theu-  accounts  accounts  taken 
being  tafcen  by  auditiws  appointed  by  Ae  parifh,  and  afterwards  ^Jr^**i2i*ii!^ 
paflbd,  and  allowed  by  die  veflry,  there  remained  due  to  them"'*^  ^y^^ 
X30  /.  and  upwards  }  and  the  veftry  made  an  order,  that  a  ratel^  orre^ 
Ihould  bje  made  for  xeimburfi^  ^faeyn  that  omifjr  ^  and  then  the^l^^^^ 
fame  veftry  chofe  Cook  and  another  aJ  Ae  defeadanfei  <^burch.^'^^^> 
Hvardens  for  the  year  enfuii^,  wh9  rf^&p^  to  make  any  mtenainft  thefuc* 
for  reimburiing  the  plaintiffs,  they  brought  jihis  hiD  againft  tfae^dent^o^ra-* 
iaid  church-wardens,  and  others  of  the  parifluoners,  to  have  a?J^J^^^^* 
rate  made  purfuant  to  the  *  (aid  veftry  ordej,  and  to  be  relieved  ^"'  ^^^^ 
and  paid  the  money  due  to  Aejtn*  being  Ukewife 

rxai^in^doii  of  wltnefles  and  poblicat»o>fl  ^e4,  Ai440Sf^c4^aMa«tt|^lM«nqg,  for  that  thiyW 
po  mamAj  Viat  ia  the  Spiritual  Court,  or  agaJBil  the  parUbloners  in  particular  who«mplayed  them* 

4i 

After  the  plaintiSs  had  examined  their  witaeflbs,  wA  hiabtt 

publication,  defendant  Cook  and  his  partner  were  remoy^  ffom 
being  church-wardens,  and  new  ones  chofen  \  and  this  was  ob* 
je^d  to  the  plaintifts  at  the  heading  of  the  caufe, 

Hmhm 


Dc  Term.  Pafchae^  1692. 

Hatebins  thought  it  a  material  objedton ;  but  it  was  anTwered 
for  the'plaintifis,  that  there  could  never  be  any  remedy  againft  a 
parilh  in  any  cafe^  for  they  would  be  Cure  either  to  remove  the 
old  church-wardens  and  chufe  new  ones,  or  delay  the  cauie  till 
Aeir  time  was  out. 

TriV9r  faid  Ae  charge  of  the  church-wardens  would  be  no 
objeftion,  if  the  nature  of  the  cafe  were  fuch  as  the  court  could 
give  lelief  in  >  but  the  plaintiffs  having  received  as  much  and 
more  than  had  been  laid  out  in  repairs,  as  to  what  remained 
due  to  them  for  the  galleries,  the  court  faid  they  would  give 
them  no  relief,  but  they  muft  take  their  remedy  againft  fuch  par- 
ticular pariihioners  as  had  employed  them,  or  elfe  in  the  Spiritual 
Court.  Yet  a  precedent  was  cited  between  Bircb  and  Barfimy 
&  af ,  church*wardens  of  Lambeth  Parifh,  7r/».  %  W.  and  M. 
in  this  court,  where  the  court  decreed  the  plaintiff,  who  was 
late  church- warden  there,  to  be  paid  the  money  he  had  laid  out 
for  the  ufe  of  the  parifli,  with  cofts,  and  dien  the  decree  goes 
en  and  fays,  for  which  purpofe  the  veftry  of  the  faid  parifh  are 
to  take  notice  hereof  (viz.  of  the  decree)  and  fet  a  rate  accord* 
ingly,  and  what  the  diurch-wardens  fhall  pay  in  obedience  to 
this  decree,  the  fame  is  to  be  brought  into  their  accounts,  and 
to  be  allowed  them  when  they  pafs  their  accounts  with  the 
parifh. 

Note  ;  There  arc  the  like  words  in  a  former  decree  of  />- 
bruaryy  36  Car,  2-  yames  and  Richy  ftf  aF^  which  decree  is 
recited  in  the  decree  of  a  ^,  and  M.  and  was  read  at  the 
hearing  of  the  cafe. 

44 
Cafe  43*  *  Jamcs  verjus  Hailes, 

Ante,  ai« 

An  eftatc  in      T  P  an  cftatc  in  mortgage  be  fettled  on  J.  for  life,  and  Aen 
mortgage  it  fet-  J^         g   j^  ^^iL  or  in  fee  ;    tenant  for  life   fhall  bear  two 

tied  o^^A^  for  ^  .    ' 

Ufe;  remainder  fifths  of  the  principal  and  intere((,  and   the  remainder  man 

to  B.  in  ftc  5 

tenant  for  life      three  ttftAS. . 

ifaall  bear  two 

ifcbs  of  the  principal  and  intereft,  and  tbe  remalnda  nvan  three  fiftbsi 

Herbei^ 


In  Curia  Cancellariae, 


Herbert  nserfus  Herbert,  Cafe  44, 

Atit^»  27.      Eq.abr.66«3.    Pod  255*  295.      3  Wnu.  3S7«  339.     2  Sq«  »hr«   156,  c.  4*  j. 
I  Atk.  27s. 

IN  this  cafe  there  were  feveral  queftions  concerning  a  woman^s  A  feme  cmrt 
pin-money,  or  feparate^provifion;  but  the  court  ordered  an  money%ra  &• 
account  to  be  taken,  and  referved  their  judgment  till  after  the[^^^^2de4 
account  taken,  «**  ^^t  mar  *>f 

writing,  in  m- 

Note  ;  Huuhint  cited  Sir  Paul  Ntal\  cafe,  wherein  he  fald  j^^^jj^^  a; 
it  was  decreed,  that  if  a  wonum  has  pin-money,  or  a  feparate'»»«»»"*'^j*» 
maintenance  fettled  on  her,  and  (he  by  management  or  good  portion  AaU 
houfeMpfry  faves  money  out  of  it,  flic  may  difpofe  of  fuch  money  ^^ 
fo  (aved  by  her,  or  of  any  jewels,  &fr,  bought  with  it,  by  writ- 
ing in  nature  of  a  will,  if  flie  die  before  her  hufband,  and  ihall 
have  it  herfelf,  if  flie  fui*vive  him,  and  fuch  money,  jewels,  lic% 
(ball  not  be  liable  to  the  hu(band's  debts* 


Seymour  n}irfm  Fotherby.  Crfe  45. 

Viner  (Tit.  Payment)  281.    2  £^.  abr.  €34,  e.  i« 

A  Man  makes  a  fettlement  of  an  efVate  on  himfelf  in  tail,  a  term  in  tnA 
and  if  he  die  without  ifliie,  then  to  truftees  for  a  term  for  «^™fe«y  f»« 

'  not  exceeding 

years,  upon  truft,  to  raifc  any  fum  not  exceeding  1500/.  forth*  1500/.  for 
payment  of  his  proper  debts,  which  he  fhould  owe  at  his  death,  debts,  iieftoMM 
Afterwards  he  borrows  1000/.  of  J.  S.  and  by  deed  appoints  ^^^^tel'torV^ 
his  truftees  to  pay  that  1000/.  out  of  the  truft  eftate,  and  dies  rowttoooL  nnA 
without  iflue,  indebted  to  feveral  other  perfons  ; '  fo  that  the  to  pay  that 
1 500  /.  would  not  be  fufficient  ♦  to  pay  all ;  and  the  only  queftipn  i'„^^*  ^  fc? 
was,   Whether  the  lOOp/.  thus  appointed  to  be  paid,  fliould 'J™*  ^y«»  >*« 
be  paid  in  the  firft  place,  or  in  proportion  with  the  reft  of  the  take  plan  ac. 

ud  not  to  be  divided  amongft  alt  the  ctcditaitp- 


TI)e  court  decreed  tiie  1000 /»  ihould  be  paid  in  (be  firft 


DC 
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Tennino  S.  Trinitatrs, 

In  Curia  Cancellarije^ 


Cafe  46.  Graham  vetfus  Stamper. 

Vey\  Mbiu  93»  94*  ^^^  ''^  ^^*  ^^  ^  c  4ft*  %  Vtm.  146.  S.  C,  £q.«br.  30S1  pi.  «•  S* C, 
A  fervant  be-  rT^HE  pfaintiff  Graham  was  privy  purfc  to  King  James  the 
^his  mai&,  -L  Second)  and  aUb  mafter  of  his  buck  hounds ;  the  defen- 
Smwfo^tbe  ^^^^  ^^^^  *  laccman,  and  by  his  friends  made  intereft  to  the 
Onw  tradef-  plaint?fti  that  he  may  be  made  ufc  of  to  furnifh  lace,  Ifc.  for 
he  (haU  be  liable  the  king's  hunt,  t^c,  and  was  employed  accordingly:  and 
JJP^jI^*  Graham  did  likewife  deal  with  him  on  his  own  private  account ; 
A  fervant  to  ^nd  he  was  from  time  to  lime  paid  for  what  he  furniihed  for 
xetievwi  againft  the  king's  liveries  out  of  the  privy  purfe ;  but  on  Xing  James's 
Uw^acc,^r. g<^ing  away,  the  drfendant  brought  IndebitaU  Affitmp.^ againft 
JiS^rA'  Grtf Ai7«,  as  well  for  what  he  had  furnifhed  for  the  king's  ufc, 
beibreiusabdi.  as  foT  what  he  had  furniihed  for  Graham^s  own  particular  ufe, 

catioiit  on  the  ,  « ^     .    ^ 

cbcumOaiiccs    smd  recoteted  for  boui. 

of  the  caiie, 

mbathy  it  appearad  the  defendant  iwver  tftek  the  plaintiflT  in  hit  own  peribo  to  be  liable,  but  hi4 

•Iway.  been  paid  out  of  the  privy  purfe* 

This  bill  was  brought,  to  be  relieved  againft  that  judgment: 
The  court  went  on  thefe  circumftancesin  the  cafe,  that^toi^ 
had  been  permitted  to  furnifh  lace  and  fringes,  GTc,  for  the 
kingi  OH  bis  own  defire  and  application  made  to  Graham  on 


Jb  CuIaft^Ca|lc«ttArsb•»  ' 

Ills  behalf;  diat  the  entries  in  die  day-books  of  fuch  goods  af 
were  delivered  for  the  king's  ufe,  were  indthout  price ;  that  they 
may  be  added*in  thrkidger-book  higher  or  lower,  as  they  had  a 
proCfcSt  of  fboner  or  later  f»yment ;  that  the:deiendant  Had-ftom* 
siine  t»  time  been  paid  out  of*  the  privy  purf*e^  and*  br»  witnefi 
had'  fwom  Att  tile  defendantf  had^  fttd  that  he  eKpoObd  ip^ymeRt 
from'  ito  privy  purfe^  and-  not  eUe  whem. 

That  die  account  of  the  goods  delivered  to  die  king's  .^ifei 
had  hecn  paid  olT  to  about  ten  months  ;  but  the  account  delT* 
vered'on  GraBam*s  private  fcorc  was  of  four  years  continuance^ 
which  ffie\ys  Stamper  kept  them  as  diftind  accounts^ 

That  none  of  the  goods  delivered  for  the  king's  ufe  came  to 
Grabamy  nor  was  diere  any  particular,  promife  of  his  to  pay  for 
any  of  diem  ;  and  therefore,  .if  the  law  (fiould  be,  that  he  wfa<^ 
fpeaks  for.  or  fetches  goods  for  his  mafter,  without -any  particular 
promife  of  paying  for  them,  is  liable  to  pay  for  them  (whidi 
they  ftemed  to  doubt),  yet  on  the  particular  circumftances  of  dii$ 
cafe,  it  would  be  fit  to  confider  how  &r  ufe  ihould  be  made  of 
dus  judgment. 

As  ta  die  obje&iony  that  the  damages  at  law  being  intkci 
could  not  be  fevered  and  apportioned  by  this  court  ^  the  couft 
anfwered,  that  the  defendant  had  already  done  that  by  his  aii<^ 
fwer,  and  the  fcbeduk  annexed  to  it^  having  dierein  fet  foitli 
how  much  Graham's  own  proper  debt  was,  and  how  much  for 
goods' delivered  for  the  king  ;  and  in  doubdul  cafes  it  is  moft 
prudent  ♦  to  try  their  fortunes  at  lawj  before  dicy  come  into  this  47 
court,  and  that  therefore  die  proceedings  that  have  been  at  law 
ought  not  to  be  objected ;  for  if  this  court  cannot  relieve  after 
judgment  at  law^  k  cannot  corre(9:  the  rigpuv  of  the  hrai^  at!  all, 
for  till  judgment  it  may  be  very  doubtAil  what  die  bnris. 

TriV4r  faid,  it  was  a  cafe  of  great  confequence,  but  of  Very 
litde  doubt;  but  becaufe  of  the  great  noife  and*  dlfcourfe  tfatt 
had  been  made  sdiout  it,  they  ordered  a  mafter  to  ftate  it  on  die 
bookS|  anfwers,  proofs  and  plea^ngs  -,  and  dien  the  court  would 
iirtSt  for  how  much  execution  fliould  b«  taken  outh 

Diokuilbil 


Do'Term.  S.  THri.  t6p%. 

Cafes;.  Dickinfon  ver/us  Molineux. 

17  Viner  (Tit.  Pi«ro|«dvi)  519,  53d,  531.    Poft  1531  1 54*  «S5- 

By  in  eitent  in  rflHE  plaintiff's  teftatrix  was  indebted  to  feveral  peribn^ 

1  fimplc*con.      A     by  fcvcral  bonds,  Wr •  and  to  the  defendant  by  fim|de  con- 

''^^hilJlMf  ^^ »  ^^  judgment  is  recovered  againft  die  plaintiff  upon- one 

and  the  debt     of  the.bonds,  the  defendant  being  one  of  the  King's  receivers, 

fened'hlmieif    aud  .bound  With  fureties  to  the  King,  to  anfwer  what  he  fhould 

whohadTteco!^ receive  }  takes  out  an  extent  in  aid  againft  himfel^  and  has  this 

vered  judgment  fimple  contraft  debt  found,  and  takes  out  a  Scire  Facias  againfl 
againft  the  exe*  • 

cotDr»  the  exe-  the  plaintifl^  and  has  judgment  thereupon  in  the  Exchequer. 

cutor  not  re-      , 

^vable  la  equity.     Seii^dtre* 

Whereupon  the  plaintiff  brought  his  bill  here  to  be  relieved, 
fuggefting  that  thefe  proceedings  were  fraudulent,  and  on  purpoie 
to  interrupt  the  legal  courfe  of  adminiilration,  and  to  defraud 
the  refl  of  the  creditors  (for  there  were  no  further  aflets)  that 
had  debts  of  a  higher  nature,  and  to  make  him  pay  what  had 
been  recovered  by  them  againfl  him  out  of  his  pwn  pockets 
that  this  extent  was  not  profecuted  by  the  king,  but  by  the  de« 
A%  ftndant  himfelf,  and  at  his  charges  ;  and  that  he  *  was  not  really 
indebted  to  the  king  at  the  time  of  the  extent  (though  the  bond 
were  kept  on  foot)  or  that  if  he  were,  he  or  his  fureties  were  able 
CO  pay  the  king's  debt,  and  fo  that  not  in  danger. 

The  defendant  pleaded  thefe  proceedings  in  the  Exchequer  in 
bar  to  the  plaintiff's  relief,  but  by  his  anfwer  confefleth  that  he 
)iad  profecuted  the  extent  at  his  own  charges,  and  that  he  was 
jable  to  pay  the  king  at  the  time  of  the  extent. 

The  court  allowed  the  plea,  and  would  not  relieve  the  plain* 
tiff;  and  yet  not  long  before  they  had  relieved  Alderman  Sturt 
ju)  cafe  of  fuch  an  extent.  J^.  Wherein  this  cafe  differs  fit>m 
Ihat,  further  than  that  there  the  creditors  -were  plaintiffs^  here 
Che  executor. 


i  OB 


,    In  Cum  C^cdlaris. 
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Termino  S.  Mich. 
1692. 

In  Curia  Cancbllariji. 


•j-  Gibbs  verfiu  Herring.  Cafe  48, 

Poft  50$.   1  Wnu.  141. 143.  >  Bq>  ibr.  45s, c  3.  s  Atk.  159.  3  Atk. 440.  widrnfjiea  to •!»<» 

V*  In  his  life-time  intrufts  7.  S.  \nth  feveral  monies  of  his  to  An  eiecutrl* 
^'  *  difpofe  of  at  intereft ;  then  jf.  dies,  part  of  the  money  re-  in  the  hanat  qi 
maining  in  the  hands  of  7.  5.  undil{)ofed  of:  the  executrix  of  J.  whet5iew2 
dcfires  7.  S.  to  put  it  out  at  intcreft,  who  does  fo,  and  the  fecu-  '"»^«?» «  w 

•^  *  '  '  own  nght^  ia* 

rity  proves  defc£Mve.  tmib  y.s.  to    - 

put  it  out  at  in^ 
tereft  for  her,  which  he  doM^  and  the  ftcarity  pioret  ddcdive»  flic  fliaU  not  anAnr  t|M  Ittfii  l|u 
the  other  legatees  or  iharert. 

The  executrix  Ihall  not  make  it  good  to  the  platntiSs^  who 
were  to  have  a  fhare  of  the  eftate,  by  the  cuftom  of  the  j)rovince 
of  Tiri^  but  agalnft  a  creditor  (he  (hould.  So  it  is  of  goods  fold. 
bona  fide  to  a  perfon  who  became  infolvent  before  all  the  money  «  v 


Noti  \  She  herfelf  was  intitled  to  a  flum  of  the  cftate  as  wdl 
as  the  plaintifis. 

t  No  fuch  cafe  apptan  In  the  Regifter*t  book  \  tlie  Editor  has  fearched  for  it^ 
hut  in  vain* 

Walker 


De  Tenn,  S;  Mich..  1692; 
Cafe  49.  *  Walker  verfus  Penrln. 

Mortga|cclitr-  T  K  this  cafe  it  was  decreed,  that  a  mortgagee  having  received 


I 


tftretm.  de-  M.  %U  ftr  cent,  iince  the  year  1660,  fiiould  account  for  the 2/. 
^fy^^^^ pir cent,  over  vabe;  taf^  tUe*  prinoipil  mortage  money;  but 
**«jrAr*^  if  the  principal  and  intereft  were  overpaid,  the  parties  muft  fhakc 
1 1  but  ^^  hands,  for  there  (hall  be  no  refunding. 

-ipalasi4 
tft  liadbceaoverpAid  at  that  ratey  so  refundioc. 

Cafe  50t  Strode  vtrfas  Gibbs. 

52^'^       T  '^  *  freeman  of  Lenden  gives  bond  to  his  mother  to  be  paid 

bond  to  hU       X  after  his  death,  this  fliall  go  out  of  the  whole  eftate,  and  not 

^Mu!t^hAM     out  of  his  own  cuftomary  part  only. 

dcath^tbUfluU 

go  ottt  of  the  whole  eftatsi  and  not  out  of  his  cttftomaiy  part  oal/* 

Cafe  %u  '^  Hkle  verjiis  Hale. 

t  Wm»*  *4^'  H**  4'^*    *  ^"^'  ♦♦^*    *  ^^'  *  *7*    5  Atlc  aoj-    Baraard.  271. 

^.  eMH«y*  •  ^  Conveys  a  term  for  years  to-  J.  S.  upon  truft,  to  nufe 
bS^to^-  •  1500/.  for  fuch  child  or  children  of  i/.  as  ftiould  be  living 
elSirdhlM^*^  the^timcof  his  death  ;^.  dies,  leaving  no  child,  his  wife/w- 
at  MiiU  w '     ^;,^  ^]th  a  daughter,  which  was  afterwards  born. 

iiTiMft  -at  hi*      •'^  o        » 

death*     A^poMMtaious  child  held  a  child  XWxng  at  his  death,  to  take  Within  the  meaning  of  diiC 

^M^«whMif¥«rnot  t»'b<*t«nil««ed»'fo^ftifta*f'af n  liJBiftiatiort'%t  law. 

My  Lord  iCeeper  declared  that  this  pofthuiAous  daughter  is  a 
thild  living,  .at  die  death  of  A.  within  the  meaning  of  the  truft^ 
and  that  a^dire£Bon  of  a  truft'  b  not  to  be  fo  ftri£Uy  conftnied,  as 
t  Saik.  si9.  a  limiUtion  of  an  eftate  at  law.  And  one  LuttereN  cafe  was 
•  ettu  710.  ^.^^j  .1^  ^^  j^^j  Bridgman^s  time,  where  a  bill  was  exhibited  on 
behalf  of  an  infant  in  ventre  fa  mere  to  ftay  wafte,  and  an  injunc- 
IMT  'graineu  wpoii  ir*  ^ 

t  See  Coke'i  loftStutet.  Harg.  ed.  1 1,  b.  0. 4.  {  and  Lord  Hardwlcke'a  decne  'm 


DE 


•  D  E  £1 

1%. 

Ik  Curia  Cancbllari<a» 


Harrifoxi  t^eryi^^r  Forth.  CaOe  51. 

]Eq.  abr.  3319  pi.  6.  S*  C.    « Wms.  494.    I  Atk*  571.    2  Atk.  I4i« 

TH  £  Mafter  of  the  RM  was  of  opinion  in  this  cafe,  that  if  4  ^^^  toB. 
-  ,    /.  /.  .  ,  .         ^        ,  ,  who  has  notiG« 

A.  pMicmks  aneuate,  with  notice  of  an  incumbrance,  or  of  an  incum. 

that  it  irredeemable,  and.  then  fells  it  to  B.  who  has  no  notice ;  ^,°J^. ''^.^ 

who  afterwards  fcDs  it  to  C.  who  has  notice :  that  by  this,  the  t<>^-  y^<>  ^*i 

''no  nAnce,  and 

firft  notice  to  J.  the  firft  purchafer,  is  thereby  revived,  and  that  he  to  i).  who 
C.  the  laft  purchafer  fhall  be  liable  to  the  incumbrance  or  re-  whedier  thU 
demption,  as  if  it  had  never  been  in  the  liands  of  one  who  had  no  ^^^/^* 
notice. 

Afterwards,  on  appeal  to  my  Lord  Keeper,  it  being  urged^ 
that  in  fuch  caie  an  innocent  purchafer  widiout  notice  maybe 
forced  to  keep  his  eftate,  and  caimot  fell  it,  and  0iall  be  ac« 
countable  for  all  the  profits  received  ab  initio^  his  Lorddiip  held, 
that  though  A,  and  C.  had  nodce,  yet  if  S*  had  no  notice,  tho 
plaintiff  could  not  be  relieved  againft  the  defendant  C  and  order* 
ed  CI  to  be  examined  on  interrogatories,  if  he  ever  faw  the  con- 
veyance Jrom  the  plaintiff  to  her  Afters,  and  then  to  be  tried  if 
the  defendant  C,  paid  any,  and  what  confideration  for  the  iaid 
lands ;  and  if  J3.  had  notice  at  the  *  time  of  his  purchafe  tha^  it  «  5^ 
was  redeemable  y  for  if  he  had  not,  thjK  plaintiff  could  not  be  re- 
Ueved,  though  A.  ^d  C.  had  notice,   • 

^  ThompfcMi 


IDs  Term.  Pa&h«e,  1^95* 

Cafe  52.  Thompfon.  w/r/^j  Townc. 

Xq«  i^r.  %J^i  pU  6*  S.  C.    lEq.  «br.466y  c.  8«  S.  C.    a  Vem.  3x9*  S.  C  f . 

•  ^.  indebted  to    TITIUiam  7%m^if, .  feifed .  of  the  manor  of  Biotbbyy  in  dm* 
fidcntion  ofT"  Lincdltt^  of  about  200  /•  pir  ann*   (which  was  charged 

i"mT''^.t?ter  ^*  *  rcnt-chargc  of  120/.  per  ann.  for  life)  and  being  old 
his  death,  gives  ^j  not  married  in  Novemhir  1687,   fettled  the   &id  manor 

bond  to  C»  in  • 

truftfor^.  to  on  bimfelf  for  life,  and  after  on  the  ^laXnuS  Anthony  7bomp^ 
Aouirbywiu  \/i«  (who  was  his  near  kmfman)  and  his  heirs:  and  the  plain- 
drea.   ^.di-  ^flp    j^  tjjg  confideration  of  the  faid  fettlement,  .did  at  the 

reds  the  5CX5/.         »  ' 

to  bttpaid  toC.  fame  time  give  a  bond  to  the  defendant,  by  H^lliam  Tbontpjin^s 
executor  on  his  difeSion,  and  in  truft  for  him,  of  1000  L  penalty,  conditioned 
S^!?\^iii^'^'*'  to  pay  any  fum  or  fums  of  money  not  exceeding  500/.  to  fuch 
brought  bv^.  perfon  or  perfons,  and  in  fuch  manner  as  the  laid  fVHIiam 
aOets  frV.*s      Thompfon  fiiould  by  his  laft  will  devife  and  appoint. 

hands  to  pay 

what  was  due  to  him. 

JVilUam  Thompfon  was  at  die  time  of  making  this  fettlement, 
and  giving  this  bond,  indebted  to  the  plaintiff  in  300  /•  by  bond, 
and  did  afterwards  become  indebted  to  him  in  feveral  other  fumy 
of  money,  to  70  /•  and  upwards. 

In  the  year  1689,  JViUiam  Thompfon  makes  his  will,  and  re- 
citing the  faid  bond  to  the  defendant  in  truft  for  him,  devifes  die 
500  /.  fecured  thereby  to  the  faid  defendant  the  obligee,  and  makes 
him  executor,  and  direfts  him  to  pay  50  /.  to  one  JViUiam  Difney 
to  bind  him  an  apprentice,  and  50/.  more  to  fet  him  upy  and  20/. 
ptr  ann.  to  one  Anne  Perkins  for  life,  and  in  1692  dies. 

Defendant  puts  the  faid  bond  in  fuit  againff  the  plaintiff,  who 
brought  this  bill  to  fubjeft  this  money  to  be  aflets  in  his  hands  tor 
pay  the  300  /.  and  70  /.  due  to  him  from  the  teftator. 

53  *  The  defendant  by  anfwer  iiififtcd,  that  the  confideration  of 

JViUiam  Thompfon*s  making  the   faid  fettlement  was,   that  he 

f  This  cafe  h  thus  ftated  in  Vernon  t  J.  S»  on  the  fale  of  lands,  takes  a  bond 
from  the  purchafcr  to  piy  any  fum  or  fums  of  money  not  exceeding  500/.  as  he 
ihould  by  wiU  appoint  s  he  afterwards  appoints  payment  of  it  to  feveral  of  his  re» 
lations.  Bill  was  brought  by  the  creditors  of  J.  6'.  for  fatisfaftion  out  of  aflcta>  ani 
(\nter  alia)  to  have  the  500  /.  applied  towards  payment  of  their  debts.  Per  Cur* 
7.  S.  having  power  to  difpofe,  the  500/.  muil  be  looked  Upon  U  part  of  his  eftatc» 
and  decreed  it  to  be  alTcts  liable  to  plaintifi''s  debts. 

might 


Id  Curia  Canceliarise« 

iAight  have  500/.  to  difpofe  of,  and  that  he  would  not  elfe  have 
tnadethe  fcttlement,  and  therefore  tbe  fatd  500  A  ought  not  tQ 
be  aflets,  elpecially  to  anfwer  the  plaintiiF's  debts  i  and  at  the 
hearbg  of  th^  caufe  the  defendant  pretended  he  had  proved  that 
the  plaintiff  knd  fFittiam  Tbempfih  had  agreed  at  miking  the  £iid 
fettlement,  that  the  plaintiff's  bond  fhould  be  delivered  up ;  but 
thefe  depofttions  were  oppofed^  and  could  not  be  read,  becaufe 
that  matter  was  not  put  in  ifiite  t>y  the  defendant's  anfwer,  and 
the  proofs  did  amount  to  no  more  than  that  tf^lliam  Tbompfon 
himfelf  had  fald^  that  he  intended  dxat  bdnd. fhould  be  deli« 
vered  upi 

My  Lord  Keeper  directed  it  to  be  tried  at  law,  whether  ie 
were  agreed  that  the  faid  bond  of  300  /•  fhould  be  delivered  up 
€t  fuiik ;  and  that  iflbe  vtras  tried  For  the  plaintiil^  viz.  that  it 
was  not  agreed,  bTr* 

The  eaufe  coming  after  to  be  heard  on  the  equity  referved, 
the  Keeper  decireed  the  faid  500/.  to  be  affets  to  pay  the  plain* 
tiff^i  debts  and  that  it  (hould  go  to  a  mafter  to  Compute  what 
due  to  him,  and  he  to  retain  fo  much  as  to  fatisfy  himfelf,  and 
to  pay  the  overplus  to  the  defendant.  And  on  aj^peal  to  ti)ft 
Houf^  of  Lords,  this'decfee  was  affirmed. 


£  a  D  £ 
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Cafe  S3.  WaHh  ver/us  Walfh. 

I  Wmt.  «5.  595«    3  Wmi.  50*    £q.  aW«  94%$  pL  7.  S.  C.    a  Vesey,  115.  S*  C»  cittd,  and  S.  P- 

^.  has  thne  j4  has  three  brothers,  one  die%  leaving  three  children,  an* 
S^oS^Sg  o*^''  ^^^  *"d  *«  ^^^  ^^>  ^c"  -'^  *^s  intcftatc  ;  and 

Mot^  dTi^  f^  ^^^  Keeper^  on  time  taken  to  confider  of  this  cafe,  dillri- 
and  die  diird  bution  (hall  be  per  Capita  and  not  per  Stirpes ;  and  that  all  die 
d'lu'inteft^lce,*  children  ihould  have  equal,  becaufe  none  take  by  way  of  repre* 
^ifoibution  fentation,  but  all  as  next  of  kin  in  equal  degree. 

Ot^ita,  aad  not  ftr  SifrpOf  bong  all  next  of  kin  in  equal  degree* 


Cafe  54.  Starling  &  al'  ver/us  Ettrick  &  al'. 

Poft  46 1 »  and  tfie  note  di^to  fubjoined.    Coke's  Inft.  a8,  b.  Haxg.  ed. 

Wbereaperfon  OIR  Samuel  Starlings  4  January  1670,  conveyed  the  manor 
tn?IiImeo/  ^  of  *•  ^^*  to  two  truftccs  and  their  heirs,  upon  truft  and 
^'hct^ne-  ^^^^^'^c^  **t  *^y  ^"^  *eir  heirs  (hould  convey  the  premifles, 
oU  and  every  or  any  part  dierco^  to  fuch  perfon,  and  for  fuch  tim^ 

term  and  eftate  as  he  the  (aid  1^  Samuel  by  any  writing  under 

his 


In  Curia  Cancellaria?. 

bis  hand  artd  feal,  in  the  prcfencc  of  two  or  more  credible  *  wit-  55 
neiTes,  or  by  his  laft  will  and  teftament  in  writing, .  fliould  di- 
rect, limit  or  appoint ;  and  for  want  of  fuch  appointment  to  the 
right  heirs  of  the  laid  Sir  Samuel  for  ever  ;  and  after,  by  wili, 
dated  in  Auguji  1673,  Sir  Samuel  devifes  feveral  mefliiages  to 
charitable  uies,  and  devifes  to  the  plaintiff  Samuel  Starling  the 
elder,  his  nephew,  fbme  houfes  in  St.  Sepulcbre*Sj  but  he  was 
only  to  have  50/.  per  Annum  out  of  them  till  his  age  of  24, 
and  100/.  to  bind  him  an  apprentice  ;  and  if  the  pidintiff  Samuel 
the  elder  ihould  die  before  his  age  of  24,  that  then  die  truftees 
fliould  convey  the  (aid  houfes  to  the  right  heirs  male  of  Sir 
Samuel',  and  for  default  of  fuch  heirs  male  to  the  right  heirs  of 
Sir  Samuel  for  ever :  and  did  appoint  that  the  (aid  truftees  and 
their  heirs  fhould  >rithin  fix  months  after  Lady-Dny  1695,  con- 
vey the  manor  of  Z).  ifc.  to  his  nephew  Richard  Starling  (who 
was  his  heir  at,  law)  if  he  fhould  be  then  living,  for  term  of  ht$ 
life  dnly ;  or,  if  he  fhould  be  dead,  for  lus  heiis  male^  to  hold 
to  him  and  his  heirs  (nale  for  ever  ;  and  for  want  of  fuch  ifTue 
to  his  own  right  heirs  for  ever. 

Soon  after  Sir  ^amucl  died,  leaving  his  nephew  Richard  his 
heir  ;  Richard  had  ifTue  Jane  (married  to  the  defendant  Ettrick) 
and  died ;  and  i(  was  laid  in  die  bill,  that  Sir  Samuel  had  great 
difple?.fure  agaiqfl  his  nephew  Richard^  by  reafon  of  his  extra* 
▼agancy  and  bad  courfes,  and  therefore  had  left  him  no  efhite  till 
he  fhould  be  40  years  old,  and  then  only  for  life ;  and  had  often 
declared,  tha^  he  would  fettle  his  eftate  fo,  that  if  Richard,  died, 
his  nephew  Safnuel  Starling  fhould  have  it ;  and  after  this  fet^ 
tlement  and  will,  had  told  feveral  perfons,  that  he  had  fo  fet- 
tled it,  and  the  plaintiffs  (>yho  were  Samuel  Starling  the  elder, 
and  Samuel  l)is  fbn)  infifted,  that  either  Samuel  the  elder  is  in^ 
^ded  as  ngli^  heir  male  of  Sir  Samuel^  or  elfe  Samuel  the 
younger,  as  heir  male  of  Samuel  the  elder. 

♦  To  this  bill  the  defendants  demurred,  for  that  it  appeared         56^ 
of  the  plaintiff's  own  (hewing  in   their  bill,  that  they  had  no 
tide. 

^  On. arguing  die  demurrer,  tt  was  over-ruled,  and  defendants 
ordered  to  anfwer  \  but  the  plaintiffs  were  not  to  examine  to  any 

E  3  parol 
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parol  diTcourfes  of  Sir  Samuel  Starlingy  how  he  intended  to  fc(* 
^  or  had  fettled,  his  eftate,  without  ijpecial  leave  of  the  court. 

Afterwards  the  plaintiffs  moved  the  court,  that  the;  migbt 

have  .leave  to  examine  to  fuch  difcourfes  and  declarations  of  Sir 

Samuely  and  mfifted,  that  fuch  examination  had  been  in  the  cafe 

^^Y^«^>ss^i  of  the  t  Countefe  of  Gatnfiorough  and  Earl  of  Gainfboroughj  and 

\\  ChiA.Ca*     ofX  Cr<mpton  and  North,  and  feveral  other  cafes ;  and  the  parties 

'^^*  had  been  relieved  upon  fuch  examinations  for  the  expounding 

and  explaining  wills  ;  and  if  the  plaintiff  could  amend  his  cafe 

by  fuch  examination,  then  to  prevent  him  of  them,  would  be 

to  debar  him  of  his  right  i  but  on  the  other  fide.  If  upon  the 

hearing,  the  examination  fhould  appear  impertinent,  the  court 

could  recompenfe  the  defendant  in  coflst 

For  the  defendant,  it  was  infifted,  Azt  it  would  be  of  fatal 
confequence  to  admit  examinations  of  diis  kind,  to  carry  eflates,. 
contrary  to  the  words  of  a  will,  and  what  by  law  they  do  im* 
port,  and  my  Lord  Keeper  inclined  that  way,  and  denied  to  admk 
the  plaintifB  to  examine  to  thofe  matters. 

Afterward  the  cafe  was  argued  at  Powts  Houfij  and  the  fub- 

ftance  of  whut  was  infifted  upon  by  the  plaintiffs  counfel,  was, 

that  this  being  in  the  cafe  of  truft,  and  a  will  ought  to  have 

the  moft  favourable  conftru^on  the  court  can  give  it ;  and  it 

IS  very  plain,  what  Sir  Samuel  intended,  viz.  that  his  eftate 

fhould  be  continued  in  the  name,  and  go  to  the  males  of  the 

femily  i  and  this  is  not  a  limitation  of  an  eftate,  but  a  direction 

to  the  truftees  to  make  a  conveyance  j  that  the  word  Heir  is 

"jll^         in  many  cafes,  even  in  legal  writs,  fcfr.  taken  ftw  heir  *  apparent, 

as  the  father  may  have  a  writ,  ^are  FiP^  (^  HitreJ.  cepity  &c, 

l«Ventri8,3ii.  which  muft  be  his  heir  apparent;  and  in  the  cafe  of  J  Burchet 

Kern.  109,        verfus  Durdant^  where  lands  were  dcvifed  to  the  heirs  of  y.  5; 

V^  «44-         now  living ;  it  was  held,  that  the  eMeft  fon  of  J.  S.  fhould  take, 

though  in  ftridncfs  of  fpecch,  he  was  not  hefar  during  the  life  of 

l^is  fatlier,  but  heir  apparent  only. 

On  the  other  fide,  it  was  argued,  that  if  this  had  been  a  drtrifc 
of  the  legal  eftate  itfelf,  it  is  plain,  that  neither  of  the  plaintifis 
•puld  have  taken  any  thing  by  it  5  for  it  is  a  knwrn  rule  in  law, 

diat 


In  Curia  Cancellariae^ '  i 

that  whoever  will  take  as  a  purchafer  by  the  name  of  heir^male, 
muft  be  iji  the  ftri£teft  fenfe  heir  as  well  .as  male,  or  elfe  he 
cannot  take  at  all ;  and  in  the  cafe  of  Burchet  and  Dardant  the  .> 
words  now  living  altered  the  cafe,  and  made  it  a  defcription  of 
the  perfon,  and  without  thefe  words,  the  heir  apparent  could  not 
have  taken,  and  it  would  introduce  great  inconveniencies,  if 
legal  inheritances,  and  equitable  inheritances,  fhould  not  be  go* 
vemed  by  the  fame  rule ;  and  the  conveyance  being  to  be  made 
within  flx  months  after  Lady-Day  1685;  if  he  is  not  a  perfon 
capable  to  take  at  that  time,  he  can  never  take  at  all,  and  the 
will  cannot,  by  any  proofs,  have  any  fenfe  and  meaning  put  upon 
it,  other  or  different  from  v^at  it  would  have  had  without 
thefe  proofs,  for  all  the  will  muft  be  in  writing. 

My  Lord  Keeper  difinifled  the  bill,  and  decreed  the  truftees 
to  convey  to  the  defendants,  according  to  the  will  of  Sir  SantUil 
Starlingy  they  having  a  crofs  bill  for  that  purpofe. 

♦  Parker  wffus  Blythmorc.  Cafe  55. ' 

3  Wms.  9  J.     I  Chan.  Rep.  174. 

THE  plaintiff  had  a  legal  title,  but  the  deed  by  which  he  j"  court  before 
[claimed  was  loft,  and  he  brought  this  bill  to  fet  it  up  >  the  Roiis/  ^ 
the  defendant  anfwered  as  to  part,  and  pleaded  himfclf  a  pur-  Jfjj'.^o^icfe^l 
chafer  for  a  valuable  confideration,  without  notice,  fcfc.     The  *nt'8  pJca,  he 

1.1        thereby  ad qfiiti  . 

plamtilF  replies  to  the  plea,  and  the  defendant  proves  his  plea,  the  plea  to  be 
and  the  plaintiff  proved  no  notice  upon  him;  and  when  the^^^'^'^/^j^ 
caufe  came  to  be  heard,  the  Mafter  of  the  Rolls  was  of  opinion,  validity  of  the 

'  •  '  plea  can  never 

that  the  plea  was  good  5  but  the  queftion  was,  Whether  the  after  be  confi. 
court  could  now  confider  of  that  at  all,  the  plaintiff  having  ad-  the  truth  of  Z. 
mittcd  the  plea  to  be  good,  by  replying  to  it,  and  nothing  be-  **  the^^Ifntlff 
ing  now  in  queftion,  but  whether  it  be  true  or  not  5  and  if  it  <i'»fp«>vc8  iu 
Ihould  not  be  fo,  no  plaintiff  would  ever  fet  down  any  plea  to 
be  argued,  but  would  reply,  and  put  the  defendant  to  the  charge 
of  examining,  and  then  conteft  the  validity  of  the  plea  at  the 
hearing ;  and  beiides,  the  defendant  would  be  prevented  from 
nuUdng  fUch  other  defenc^  as  he  might,  by  relying  on  his  plea. 

E  4  D  E 
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Caft  c6    Attorney  General,  at  the  relation  of  the  Inha- 
»B^.abr.39s.  bitants  of  Stiins,  ver/us  Tzylor. 

c.  I.  S,  C. 

ExempiificjitiMi  TK  this  ctfc  the  plaintiflF  would  have  ifead  in  evidence  an 
pitutnotfuf.    JL  exemplification  df  part  of  a  >patent^  which  was  objeded  to 


k^dte^"**  bj  the  defendant^  for  that  noAing  but  the  patent  itfelf,  or  an 
nocwithiiaiufing  exemplification  or  copy  of  thd  whole  could  by  law  be  evi^nce. 
t  tad  4  6f  PlaintiflTs  counfel  infifted,  diat  by  die  3d  and  4tfa  of  Edw.  6. 
jyEUx,  whem  ^^*  4*  ^^  '3  ^^^  ^^*  ^'  ^^  exemplification  of  fo  much  of  & 
ht  *^^m\o  P*^"^  *®  relates  to  the  matter  in  queftion,  is  to  all  purpofcs 
coftfnk  the  pa-  of  law  made  of  the  fam^  force^  as  if  the  whole  patent  were  ex- 
fo^ay  be\hr-  empUfied|  wbereupon  the  ftatutes  wete  ordered  to  be  read. 

ftited  by  an 

mpeifeA  cxemplifrctdott. 

My  Lord  Keeper  was  clearly  of  opinion,  that  though  by  thofe 
ftatutes  an  exemplification  of  part  of  a  patent  be  made  fufficient 
to  make  a  tide  under,  or  to  be  pleaded  In  any  court  where  the 
other  fide  will  have  time  to  refort  to  fhe  patent,  and  to  be  ad* 
vifed,  whether  the  exemplification  be  of  all  that  is  material  j 
60  and  if  it  ♦  be  hot,  they  may  take  advantage  of  it ;  yet  they  did 
not  €:ittnA  to  autJiorlze  the  giving  fuch   exemplifications  in 

evidence. 


Ih  OiAi  Cdnceildiiae; 

•vidence,  where  the  odier  fide  could  have  no  time  to  confult 
the  patent«>roIl,  and  might  be  furprized  and  lofe  his  right  by  an 
imperfeA  exemplification;  and  cited  a  cafe,  wherein  he  had 
known  it  fo  held  in  B.  R^  on  offering  fuch  an  exemplification 
in  evidence ;  anJ  tiierefbre^  if  tiie  plaintiffs  inlifted  upon  it  be-» 
ing  <3f  great  c<m(equefu}e,  he  would  have  the  opinion  of  all 
the  judges,  before  he  would  admit  of  it ;  whereupon  the  plain-- 
tifis  waved  it,  and  produced  the  patent-roll  itfelf^  and  fo  the 
caufe  went  on« 
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Q^^  jy^  Mcynell  ver/us  Howard. 

Atdkf «.    Peft  99«  477*    «  Eq.  tbr.  370,  cv  9^  591,  note.  S.  C.    Cafes  temp.  Talbot,  54* 

Heir  of  the  A  ^an  oialces  a  mortgage  redeemable  upon  payment  gf 
W^perfonal  XX.  money,  but  there  is  no  covenant  for  payment  of  the 
i?the^^*p?Me  "^o'^^^y  '^^  ^^  ^^®J  >  *^"  *^  mortgagor  makes  his  will,  and 
to  pay  off  the    ilevifes  his  perfonal  eftate  amongft  his  relations  ;  and  the  quef- 

IDortga^  mo* 

siey,thottghno  tion  wa«,  Whether  the  money  on  this  mortgage  be  fuch  a  debt, 

mort^e'deed  ^  ^^^^  ^^  perfonal  eftate  (hall  be  applied  towards  the  difcharge 

iTSo^hti^^  of  it  ?  It  was  (aid,  that  Sir  Edward  Moor  had  made  fuch  a 

perfonal  eftate  mortgage,  and  afterwards  raifed  a  term  in  other  lands  for  pay.^ 

IS  dcvifed  away  ?,.ti  11  l.ii 

hythe  mort-  mcQt  (X  his  debts ;  and  the  mortgage  money  was  held  to  be  a 
^Zt.     debt  payable  out  of  that  truft. 

caufe  it  ia  « 

^bu  Cun  So  it  is  here,  and  the  perfonal  eftate  muft  difcharge  iU 


D£ 
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Ballet  verfus  Sprainger.  Cafe  58, 

a  Vera.  301.  S.  C.     Ante,  93.    Ante,  43. 

A  Man  makes  a  mortgage,  and  then  devifes  the  land  to  J.  Adetifecfor 
for  life,  and  the  reverfion  defeends  to  his  heir }  the  tenant  gaged  lands, 
for  life  enters  into  poflcffion,  and  brings  a  bill  againft  the  mort-  JtopoSon^oV 
gagee  to  redeem,  and  the  heir  likcwife  brought  his  bill  to  redeem ;  ^^*  mortgage 
tenant  for  life  did  not  profecute  his  bill,  but  continued  to  re« 
ceive  the  profits,  and  about  a  year  before  his  death,  purchafes 
in  the  mortgages  in  the  name  of  the  defendant,  and  made  the 
defendant  executor,  and  died. 

The  heir  brought  this  bill  to  redeem,  and  the  only  queftion 
was.  Whether  the  devifee  for  life  fhould  go  away  with  all  the 
profits  received,  and  the  heir  be  forced  to  pay  off  all  the  in- 
cumbrances ;  or  whether  any  part  of  the  profits  received  (hould 
be  applied  to  ftnk  the  mortgage  money  I 

Lord  Keeper.  Devifee  for  life  mufl  pay  One  third  of  what 
was  due  at  the  death  of  the  devilbr,  with  rnterefl  for  the  fame, 
and  the  heir  muft  pay  the  reft,  and  the  mafter  muft  take  the 
account  accordingly ;  and  fb  it  would  have  been,  if  the  mort- 
gagee hsA  received  the  profits^  during  the  life  of  tenant  fbf    ^ 

life. 


DeTcrm.  iS.  Mich.  1696. 

f  I  Vm.  404.  Hfi.   and  a  ♦  cafe  between  +  C?w«  and  Battfpfu  7V/»,  1686^ 

£q.  abr.  117,        .     ,  ,  -      .  '' 

pLs.  s.c.      oted  to  that  purpofe. 
63 

Cafe  59.  CIcIand  ver/us  CIdand. 

Iq.  air.  70,  pi.  r4-  S.  C»  i  Vera.  7.  %  Vera.  68.  50X .  1  Wnu.  378.  1  Wrni.  6o8.  3  Wmi.  799, 
ft  Vezey,676.  S.  C.  cited,  and  S.  P.    Poft  312*  41a. 

Thewifc'ipw-  TTjLAINTIFF's  grandfather  was  tenant  for  life  of  a  farm^  and 
•ii"iond'or  °*  XT  the  inheritance  was  in  the  plaintiff's  father,  to  whom  he  is 
Ty^'u^'fti^!?  f>«'r»  ®"  *^  marriage  of  the  plaintiff's  father  with  the  defendant, 
to  her,fliaii  yet  ^jj^  had  a  portion  of  300/.  in  her  brother's  hands,  and  fecured 

in  equity  be  tub.  .        T        .  «       ^    «  t  t#-^  1         •   •      -      ^     •. 

jea  to  the  hu&  by  hts  bond  to  her  -,  the  Bither  and  g;randfather  jom  m  fettling 
dStt  to^'^fe  the  *i«  fenn  "pon  the  defendant  for  her  jointure ;  and  this  fettle^ 
heir,  vfbert  a     j^^j^i  '^  exprefled  to  be  made  in  confidcration  of  100/.    paid 

jatlemtnt  it  madt  *  ,  ,  * 

•Htbtwife,  for  to  the  grandfather  for  the  marriage  portion  of  the  defendant, 
huftMd  a  pur-  which  100  L  was  paid  to  him  accordingly  by  her  brother. 

chaier  of  her 

fortune,  and  it  (hall  go  to  hit  executors ;  but  if  the  fettlemeat  were  only  in  confidcration  of  part  of 
the  fortune,  then  the  remaining  part  out  on  bond  fliali  furvive  to  the  vKfe^  unlefa  there  were  n 
eipreft  agreement  th»t  the  hufband  ihould  have  it. 

The  marriage  took  eSt&y  and  the  defendant's  hufband  died, 
indebted  to  feverai  bonds^  wherein  he  and  his  heirs  were  bound, 
and  a£Hons  were  brought  againft  the  plaintiff,  as  his  heir,  nn 
the  faid  bonds,  to  fubjed  the  real  eftate  defcended  to  the  pay- 
ment of  them  ;  and  he  brought  this  bill  to  have  the  remaining 
200/.  of  the  portion^  which  was  unpaid,  applied  in  difeharge  of 
thefe  debts. 

It  was  pretended  by  the  defendant,  that  there  was  but  xoo/. 
of  her  portion  to  be  paid,  and  that  it  was  agreed  by  her  huf- 
band  and  herfelf  before  the  marriage,  that  the  remaining  200/. 
Ihould  be  hers ;  and  befides,  that  her  hufband  being  dead,  and 
this  being  a  debt  to  her  not  difpofed  of  by  him,  it  did  by  law 
btlong  to  her. 

It  was  pretended  by  the  plaintiff  to  be/xprefsly  agreed  before 
the  marriage,  that  the  remaining  200/.  of  her  portion  fhould 
be  applied  to  pay  the  hufband's  debts,  if  there  was  occafion,  but 
neither  of  the  agreements  Were  well  proved. 

The 


In  CuriA  CanceU^se^ 

^  The  Matter  of  the  Rolk  decreed  the  200  /.  to  be  appEed 
towards  parent  of  the  hulband's  debts,  and  faid  it  was  natural 
equity  it  (bould  l^e  h^  and  there  being  a  fettletnen(  made  on  the 
wife,  Ae  portion,  though  it  remains  a  debt  to  the  wife,  doth 
belong  to  the  hufland*  '-' 

An  appeal  was  afterwards  l^rought  from  this  decree  before  die 
Lord.ChincelloC)  and  he  was' of  opinion,  diat  as  this  cafe  ii^ 
unlefs  there  were'  an  agreement,  that  the  hufband  fiiould  have 
the  other  2po/^i^  will,  fufvive  to  the  wifi?,  and  t)iqrefyre  djfp^ed 
it  to  be  triq4|  whether  t^ere  were  any  fuch  agreement  or  no| 
^ut  if  ^  ^ttlf^nent  1^  ^n  in  cppTideration  of  t^f  whok 
fortioftj  and  ^^  b^i^  equivalent  to.  it,  t^at  would  bavft 
amounted,  to.  an .  aggreemeq^  clb^t  t^ie  hufliand  ibould  hay« 
had  ic 

Nirte  i  There  was  an  obje^on  made  in  dus  cafe  far  want  of 
partieas  for  that  the  adminiftratdr  of  die  hufband  was  not  made 
a  party,  but  t^  wifi;  basing  ca^^  adminift^atrix  in  tfa^  bill,  and 
having  bj  her  anfwer  confei^4i  ^^^.  ^  '^  pofl^ijbd  the  per« 
fonaleftate,  and  difpp^d.of  it  (and  being  the  perlbn  by  law  in- 
tided  to  adminift^don)  though  (be  d^i^ed,  by  anf^r,  diat  ihe 
had  taken  adminiilration,  the  court  over-ruled  the  objeAion* 


Bloxton  verjus  Drewit.  Cafe  60-1 

THEJ  pl^ndfl^  bad  an  order  to  prove  a  deed  viva  voie  ;oiieht»ing  te- 
at the  hearing  it  happened,  that  all  the'witneiles  to  die^^'^^.P'^^* 
deed  were  dead,  and  the  plaintiff  produced  a  witnefe  ^  die  hear-  at  thTi^iri^ 
ing  to  prove  dieir  handsj^  and  this  he  could  not  be  admitted  to  J^J^^STt^l 
do ;  but  the  matter  of  the  Rolls  put  off  the  caufd  and  gave  li- 1^?  ^*"^*» 

•,:■'*'  ^  they  being  dea^ 

oerty  to  ezamme  m  the  office  to  prove  the  deed,  notwithftand-  but  had  leave 
ing  publication  paft,  *^^,Z 

ftan  the  deed,  tfaoush  publiqition  was  f>aded« 


Lady 


Dfcl'erm.  S.  Mich.  1696^ 


65 
Cafe  61.  *  Lady  Radnor  verfits  Rotheram. 

llNovemhtTm 

Skower^t  Purl.  C«fes,  96.  S.  C«  4  Rep.  i«  £q.  abr.  s  19,  pi.  3*  i  Verm  3j6.  S.  C.  a  Vern.  ^ytt 
583.  2  Chan.  Caies,  17s.  Poft  97.  151.  336.  i  Wms.  138.  a  Wms.  700.  3  Wms.  1399  and 
note.    Cafes  temp.  TaJboti  13$*    a  Aciu  5»6«    Brown's  Rep.  %z6p  3*7*  $•  C«  cilsd*    Poft^^)?. 

Adomfi  AaU  npHIS  cafe  had  been  argued  by  counfel  joa  botk fides,  and 

not  haw  the  |         , .      .  .        .  •        .    j 

amftance  of  a      X     this  day  was  appointed  to  give  judgment. 

court  of  equity 

»fetMfiJia         The  cafe  was.  Lady  Radnor^s  huiband  was  feifed  in  tail  of 

term  fir  ytan,       ....  /».  «  t  #.  ' 

mraiili  a  ^r.    the  lands  ui  queftion,  but  there  was  a  term  for  9^  years  prior 

of  a  join^    ^  ^^  ^^^^  (which  was  Created  for  the  performance  of  fevcnJ 

h^b*ffuitr    ^™**  ^"  *^  ^*^'  ^^  JVarwick*%  will,  which  were  all  performed, 

dowreft  has       and  after  to  attend  the  inheritance)  he  levied  a  fine,  and  fiifitred 

"*  *  °*        a  recovery,  and  fold  die  eftate  to  the  defendant  5  but  his  wife 

not  joining  (he,  after  his  death,  recovered  dower,  gnd  brought 

this  bill  to  have  the  benefit  of  the  term. 

It  was  faid,  the  hufband  fhotild  have  had  die  benefit  of  this 
term,  and  dower  is  the  continuance  of  the  bufband V  cflate,  and 
the  vende.e  of  the  hufband  fhall  have  it|  as  to  the  inheritance 
and  dierefore,  fo  ought  the  dowrefs  too ;  and  if  (he  had  been  ai 
jointrefs,  there  is  no  doubt  but  (he  (hould  have  had  it,  and  die 
purchafer  had  nodce  of  the  marriage ;  and  feveral  cafes  were 
cited,  Rockhy  verfus  Burdetty  Attorney  General  and  Famur 
Fais4i*25o.    Cloud  and  Drake^  Fletcher  and  Rohtnfon^  &c. 

My  Lord  Chancellor  faid,  he  could  nof  help  the  plainriff; 
for  though  a  jointrefs  (hall  have  the  aid  of  a  court  of  equity  in 
the  like  cafe,  that  isj  becaufe  (he  has  a  fixed  intereft  by  the  agree- 
ment of  the  party ;  but  a  dowrefs  has  an  intereft  by  law,  under 
particular  circumftances ;  and  if  it  went  upon  the  true  rcafcy  of 
the  thing,  a  woman  fhouM  be  as  well  endowed  of  a  trufl  dTa/i 
inheritance,  as  of  the  inheritance  itfelf,  which  yet  all  agree  fhc 
(hall  not  be  j  and  whertf  an  inheritance,  upon  which  a  term  is 
attendant,  is  recovered,  there  the  term  (hall  go  along  vndi  it, 
for  it  muft  either  do  fo,  or  be  extinfl,  for  the  truftcc  cannot 
have  jt.  This  cafe  has  frequenriy  happened,  and  yet  was  never 
(6        helped,  ♦  which  is  a  ftrong  argument,  it  cannot  be.    In  the  cafe 

of 


Ill  Cuna  CanceUariaB. 

^  t  SfiiU  ^iffus  Qaj  die  term  did  go  to  the  tenant  by  the  cotutel)^  t » Vc^l«.3^. 
but  this  point  was  not  ilirred  there ;  however,  that  was  againft  ^^  *  ^  ^* 
an  heir  at  law,  and  diat  is  another  cafe  i  but  here  is  a  pur- 
chafer,  if  there  had  been  any  agreement  to  have  had  the  benefit 
of  it^  as  there  was  in  the  cafe  of  Barktr  and  FmAe^  it  would 
have  doiie  it ;  but  in  this  cafe  I  can't  affift  the  dowrefs  againft  a 
purchafer,  nor  perhaps  could  I  againft  the  heir. 

The  Lady  Radnor  brought  an  appeal,  and  the  14th  of  Jprtl 
1697,  the  decree  was  aiRrmed  in  the  Houfe  of  Peers. 


D  E 
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Cafe  62.  Fairfax  veffus  Heron. 

a  Eq.  abr.  3069  c.  7.  337.  c.  S.  S.  €•    Cafes  temp.  Talbot,  44.  145,   Fearae*<  Cont.  Rem.  3i6«  S.  C. 

Onedevircs  all  fT^  HIS  cafe  was  ordered  to  be  ftated  by  a  mafter,  and  was 
thcdeaiofhi*  X  thus ;  tVtlUam  Barker j  Efquire,  being  fcifed  in  fee  of 
^"J^'J^^-^;^  divers  freehold  lands  of  400/.  per  ann.  the  ninth  of  November 
ever;  but  if  he    1684,  makes  his  will  in  writing,  duly  attefted  by  four  witnelles, 

£e,  leaving  no  ,,.  ,  rr  ry  '   r-       ^i»i»i       % 

for,  then  to  J.    and  made  his  nephew  Henry  Fairfax  (his  heir  at  law)  executor 

«!i'uw^  A^ife  *"<*  refiduary  legatee,  and  thereby  devifed  in  thefe  words ;  / 

to  ^-  »^fj:^'*«*  give  all  my  freehold  and  copyhold  lands  which  I  have  in  pojfifjumy 

Ucaufe  thecoQ.  remainder  and  reverjiony  (not  hereafter  difpofed  of)  after  the  death 

£?p"n  witSn    rf^  executor^  to  William  Fairfex  hisfon^  and  his  heirs  for  everi 

thewmpaljof    ^^^  ^y  ^^  ^-^  leaving  nofon,  then  to  that  fin  or  fins  my  executor  Jball 

think  fit  to  give  them  to  by  his  Usji  will\  which  fin  or  fans  fo  no^ 

minated  (if  William  di€  as  dforefaid)  I  declare  Jhall  have  my 

landsj  charged  notwithftanding  with  fuch  annuities^  legOfieSy  and 

payment  5y  as  hereafter  fpecified  i  and  for  want  of  a  fin  of  my  exe^ 

cutor^  I  give  the  faid  lands  to  the  eldejl  fon  of  my  niece  Heron,  my 

executor* s  fijier^  charged  notwithftanding  as  aforefaid\  and  I  give 

^%        ^y  I'^fi^  ^^  ^y  kinfmen  Paul  Jodrel,  and  Thomas  Barker,  in  *  truft 

for  the  benefit  of  my  executor  for  life ;  and  after  his  death  in  trufl 

for  ali  my  executor* s  children ;  and  for  want  of  any  child  or  child" 

17,  rw, 
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nn^  in  trttft  fir  ihi  tUeft  fwtfmf  niici  Heron;  and  that  th$ 
liOfis  may  h  nniwid  if  any  or  fwn  if  thi  lives  £i^  or  my  truP- 
tut  think  fit  t$  change  any  rfthem^  I  ie  difire  they  weuld  dh  it  on  ' 
reafinaUi  terms.  And  i^  his  executor  did  not  provide  money 
enough  for  diat  purpofe  widiin  a  month  after  demand,  that  the 
truftees  might  mortgage  any  of  the  lands  of  inheritance  to  renew 
the  leafes  (except  tfaoTe  belonging  to  the  Abu-^heufe)  and  ap- 
pointed his  executor  to  pay  his  wife  out  of  any  part  of  the  eftate 
(except  the  jOms-hoiffe  lands^  and  a  farm  near  TVorkinghamy  in 
the  pofleffion  of  George  GofiveU)  200  L  per  ann,  for  life,  half- 
yearly^  without  any  dedudion  whatfoever,  and  feveral  odier  lega- 
cies, and  made  his  nephew  Henty  Pairfax  fole  executor  ind  re- 
liduary  legatee. 

JFilUam  Fairfax  the  executor's  ^on  did  an  infant  without 
ilTue,  in  the  life  of  WiUiam  Barker^  and  ff^Uiam  Barker  died 
without  ifTue ;  and  Henry  Fairfax  proved  \\\%  will,  and  poflefled 
perfonal  eftate  fufficient  to  pay  all  the  debts  and  legacies,  and 
paid  them  accordingly,  and  died,  leaving  ^laintifis  his  daughters, 
and  coheirs.  Mrs.  Heron  the  niece  had  two  fbns,  Thomas  the 
eldeft  (now  defendant)  and  Horatio^  Who  Were  living  at  Mr; 
Barier*s  death  i  and  the  queftion  was.  Whether  Thomas  Heron 
took  any,  and  v^t  eftate  by  it  ? 

My  Lord  Keeper  was  of  opinion,  that  he  took  an  efbte  forxfiandiire*. ' 
life  only,  and  no  more  j  for  if  lands  be  given  to  a  man  generally,  ]^^  htSm 
without  limiting  for  what  eftate,  this  makes  but  an  cfhte  for  life,  J«t "  ^  ^ 
unlefs  it  appears  plainly  that  the  tefbtor  intended  a  greater  pear  pUiniytKc 
eftate,  v*ich  it  does  not  here ;  and  the  money  direftcd  to  be^^^^^J^^tt 
paid  by  him  cannot  enlarge  it,  for  none  of  them  do  aficft  his  per-  ^"^^  JJ^^^ 
fon,  and  fo  he  cannot  take  but  an  efbte  for  life.  perfon  charge. 

able. 

Lord  Keeper.    1  think  it  is  as  plain  he  will  take  that,  for  all 
the  contingencies  upon  which  he  is  to  uke,  muft  happen  within 
the  compafi  of  a  life,  and  fo  no  danger  *  of  a  perpetuity ;  and  this       69 
is  the  fame  with  f  Pele  and  Broum^s  cafe  in  efie^  diough  not  in  f  2^.  abr.  t%y, 
words,  and  is  like  the  cafe  of  {  Brett  and  Rigden^  and  the  appointee  ^'pu^r.  Com. 
of  Henry  Fenrfax  would  have  taken  but  an  eftate  for  life.  ^5-  J^^"  **^' 

F  Wentworth 


Dc  Term.  S.  HilL  1696* 
Cafe  63.  Wentworth  verfm  Deverginy. 

a  Iq.  abr.  5iy  C.2.  S.Cb 

A»  maket  a  vo-  iTT^  H  E  late  Lord  Strafford  had  entertained  the  defendant  firft 
nene  on  IT.  who  X  as  his  fervant ;  and  afterwards  having  taken  a  great  afFec-^ 
ddWcf^itup***    tion  to  him  as  his  friend  and  companion,  and  had  often  promlfed 

withoQtconii.  to  make  him  a  confxderable  fortune,  did  fettle  an  eftate  in  Enr^ 
derabon.    Thii  .  t       j     i- 

moment  (haJi  land  on  him,  of  about  150/.  ftr  ann.  but  my  Lord  afterwards 
forawStto^  having  a  mind  to  have  that  eflate  back  again,  the  defendant  re- 
Sffi^dcre?  conveyed  it  to  him,  and  delivered  back  the  deeds  j  my  Lord  ftill 
wiunttriiy.  continuing  his  former  kindnefs  to  him,  and  his  promifes  of  mak- 
ing him  a  fortune. 

Accordingly  my  Lord  did  fettle  an  eflrate  he  had  in  Sl!g$  in 
Ireland  (after  his  own  death)  on  the  defendant  and  the  heirs  of 
his  body  y  and  this  eflate  was  about  800  /.  per  anm 

Afterwards  my  Lord  had  a  nynd  to  have  this  eftate  again^ 
which  the  defendant  agreed  and  complied  With,  my  Lord  flill 
continuing  his  promifes  of  making  his  fortune,  and  granted  him 
a  rent-charge  of  6qo  /.  out  of  this  Sligo  eflate  j  but  by  the  negli-, 
gence  of  my  Lord  or  his  agents  to  demand  it,  the  defendant  ne- 
ver delivered  up  the  conveyance  of  the  Sligo  eftate,  nor  made  any 
conveyance  of  it. 

Afterwards  my  Lord  paid  the  defendant  4000/.  to  purchafe  oiF 
a  moiety  of  this  annuity  of  600  /.  per  ann,  and  the  defendant 
thereupon  releafcd  300  /.  per  ann,  but  afterwards  my  Lord  had  a 
mind  to  have  that  300  /.  per  ann,  releafcd  alfo,  and  fpoke  to  the 
defendant  about  it,  who  often,  both  by  word  of  mouth,  and  by 
letters,  promifed  to  rdcafe  it,  and  a  releafe  was  brought  and  ten- 
dered to  him  to  be  executed ;  but  there  having  happened  fome 
70  difference  between  my  Lord  and  him,  he  *refufed  to  execute  it ; 
whereof  my  Lord  being  informed,  he  came  into  his  chamber  (for 
he  lived  in  my  Lord's  houfe)  and  expofhilated  fharply  with  him^ 
and  thereupon  he  executed  the  releafe,  and  my  Lord  and  he 
parted,  and  never  lived  together  afterwards,  nor  faw  one  another 
except  once. 

My 
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My  Lord  died,  having  made  his  will,  and  devHed  all  his  real 
and  perfonal  eftate  (after  debts  and  legacies  paid)  to  the  plaintifi^ 
who'brought  this  bill  to  have  a  reconveyance  of  the  Sltgo  eftate, 
juid  the  iettlement  delivered  up. 

Defendant  infifted  that  he  ought  not  to  reconvey,  at  leaft  not 
unlds  the  300/.  firamu  were  made  good  tohioi)  which  he  had 
releafed  by  threats  and  compulf^on,  as  he  pretended ;  or  at  bei^ 
that  releafe  was  voluntary,  and  without  confideration,  and  there- 
fore ought  not  to  be  aided  in  a  court  of  equity  \  befides,  that  he 
was  in  the  nature  of  a  purchafer,  being  to  part  with  his  inteieft 
in  the  land  for  the  rent-charge* 

My  Lord  Keeper  faid,  that  a  voluntary  fetdement  mi^t  be 
furrendered  without  confideration^  and  that  fuch  furrender  might 
be  aided  by  a  court  of  equity,  and  decreed  the  conveyance  of  fii« 
Slig9  eftate  to  be  delivered  up,  and  the  defendant  to  reconvey  it. 


t  %  P9^ 


De  Term.  Pafchae,  1697. 

1'         *  DeTerminoPafchse,  1697^ 
In  Curia'  CANCELLARiie. 

Ckfc  6+.  +  Jory  vtrfia  Cox. 

t  a Vcm.  401.549.    aWmt.  404.     3Atk.456. 

]>ecreeag»!iifta  ^  |  ^  HE  defendant  was  a  mortgagee,  and  in  pofleffion ;  the 
SMSTto'ie-  X  plaintiff  brought  a  bill  to  redeem,  and  had  a  decree  ac- 
fo^ttew^t  cordinglyj  before  the  accoimt  taken,  the  church  became  void, 
taken,  a  church  j^^^  ^  mortgagee  prefented. 

becomioE  void.  ...  ... 

noftsagw  prdoiti  $  yet  on  petttion  ordered  ID  icvoka  hit  picfaitstioii. 

Upon  the  plaiKtift's  petition,  the  Chancellor  ordered  that  he 

fhould  revoke  his  prefentation,  and  prefent  fuch  a  perfon  as  the 

mortgagor  or  his  vendee  (for  he  had  contraAed  to  feQ)  fliould 

appoint. 

I  vide  Fitt^        I  ^.  How  this  revocation  is  to  be  s  for  I  think  acommon  per- 

Bfcviom,  79,    fon  can  only  varian  trefentand^  but  not  revoke  his  prefentadooy 

C.    iBiackft. 


V-aT-iAough  the  king  may. 

7  BrowB^  Pari*  Cafti»  450.    1  Bum*aEcdi 


Ecckfiaitical  LaW|  1359  tit.  Benefice. 

f  Tbe'ahore  cafe  U  erfoneoudT  ftated.    The  Editor  hat  fearchad  the  Rcgifter's 
Mk»  and  met  niith  die  order,  ftadng  the  prouodingt,  at  IbUowt  t 

iz:  &  S^' H  *"»•»»  ^' '*»7. 

<<  .—.  C«x  preferred  hit  fttkiMf  ftatinci  that  beiny  felfed  and  owner  of  the  manor 
and  eftatBof  Normantoo,  In  Kottinghamihirey  and  natron  of  the  paKboage  and  icdory 
of  Nortaanton,  mortgaged  the  fame  to  the  pUdntiBrtbr  6000 /•  and  the  wliole  nortgve 
ireAed  in  the  plaintiff,  and  there  being  confideraUe  aman  due,  he  bivoghe  hl«  ejeft- 
ment  and  obtained  polTdlion,  and  then  brought  liii  bill  to  foredofe  t  «nd  meieufon  the 
defendant  Cox  filed  liit  crofs  bill  fer  an  account  and  redemption }  ftadng,  that  upon 
the  10th  of  March,  ardclei  had  been  entovd  into  for  the  pnichafeof  the  feid  eftatn,  whoe- 
by  the  purchifen  had  agreed  tQ  pay  10500  /•  for  tlie  feme.  BifiM  ttt  ctmfn  wtrthttrdp 
the  incombent  of  Normnton  died  )  after  which,  on  the  ifiOiof  Fcbmary  1696,  the 
caufes  were  heard  and  account  decreed,  and  the  plalntifiT,  on  payment  of  intern*  Ac. 
to  reconvey  to  the  defendant  j  that  tht  Jtfmdsitt  tt  tht  firp  hillt  Cm,  on  the  deadi  of 
the  incumbent  (at  patroo  of  the  advow&n)  prefentid,  but  the  plaindff,  ymy,  op- 
pofed  the  fame,  under  pretence,  lie  liad  a  rlgbt  to  prefent,  «i  Mv  mortgggm  m 
fcg'^ffion,  whereat,  being  a  mor^«gee,  lie  ought  to  prefent  (hch  penon  at  the  de- 
fendant nominated,  but  refufed,  by  meant  whereof  the  right  wat  uke  to  1^,  and 
tt  wat  prayed,  that  the  plaindff  might  prefent  fuch  perion  at  the  defendant  flioald 
-  nominate :  m^iewupoii  Ait  Lordfldp  did  order>  thtt  tht  fUhtif  dt  Jmibrnkh^  Mi 
tht  defmdamet  thsrgtf  rtvokt  and  cwwHrwumi  tht  frtfitutm  hybm  mtdt  tt  thtjmd 
iMngf  ami  that  tht  /aid  fiaintifdOf  at  tht  Okt  tharge,  fr^  fitch  ptrfin  at  tht  dt-' 
fndaatOtatt  mmiaatt  and  affwa  tt  ht  parfia  tf  tht  fiad  ftryb  tf  Ntrmaattm** 


Keg.  i6^2*  lib.  A.  901 


{•%in  Vernon  it  it  inaccurately  ftattd|  thtttbl^cfotaU  hl4  an  li^anttoii  agalnfi 
tin  plaindff  t9  day  hii  pitftaOido«»        '"'* 

S  Cooper 
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In  Curia  Cancellaris. 
Cooper  verfus  Williams.  Cafe  65. 

»Eq.ibr.«909C.4.  55«»  o  2.  S,C«     Poft  ico,  and  icfeicncM. 

Man  dcvifes  all  his  perfonal  cftatc  to  his  wife  for  life,  ani^^^,^}^^^^ 

^  _^  what  jhe  has  Up  at  the  time  of  her  death^  tt  ts  my  wtU^ttmt^tAetonx^ 

and  I  do  deftre  her  that  it  may  be  equally  dijlributed  betwixt  my  own  J^VaiueJ  wi 

kindred  and  hers.    Tcftator  died,  and  the  widow  married  the  J*>«."fc  «3«^« 

'  It,  It  nay  be 

defendant.  oclMmvifiB. 

^  This  bill  was  brought  by  the  relations  to  have  an  inventory  72 
taken  of  the  teftator's  perfonal  eftate,  and  diatfecurity  might  be 
given  that  it  ihould  not  be  embezzled,  for  that  by  his  will  the  wife 
had  only  die  ufe  of  the  perfonal  eftate  during  life ;  and  the  words^ 
What  Jhe  has  left  (hall  be  conftrued  to  be  by  re^fon  of  goods  diat 
are  bom  peritura^  or  may  be  quite  worn  out  with  ufing. 

On  die  defendant's  part  it  was  faid,  that  the  eftate  left  was  fo 
fmall,  that  (he  could  not  live  upon  it  without  fpending  the  ftock. 

Mafter  of  the  Rolls.  If  that  be  fo,  it  may  alter  the  cafe; 
therefore  let  the  Mafter  ftate  the  value  of  the  perfonal  eftate,  and 
dien  I  will  give  further  dire£tionfi« 

Sir  Evan  Loyd  and  Dame  Mary  his  wife  &  al'   Cafe  66« 
ver/us  Carew  &  al'. 

Shower^t  Pari.  Cafei»  137.  S.  C,   £q.  abr.  iioi  pU  %.  S.  C.  bat  not  8.  P.     Cro.  £1.  6SS.    Fearae> 
Conu  Rem*  aoo.  317.  3St« 

j^  and  B.  two  fifters,  feifed  of  lands  in  fee,  for  4000/.  paid  Umitation  of  a 

•^*  J.  by  C.  and  in  confideration  of  a  marriage  intended  and^*J[  TZtidiT' 

afterwards  had  between  B.  and  C.  by  leafe  and  releafe,  convey  «^'^^^2£|? 

all  their  lands  to  the  ufe  of  B.  and  C.  for  their  lives,  remainder  to  able  compafa  of 

dieir  firft  and  other  fons  in  tail-male  fucceffively  j  remainder  to  ^Sy*.'*^'*^' 

the  daughters  of  B.  and  C.  in  tail ;  remainder  to  the  right  heirs 

of  CL  provided  that  if  there  be  no  ilTue  between  B.  and  C.  living 

at  die  death  of  die  furvivor  of  them;  and  that  the  heirs  of  ^« 

(hould  within  twelve  mondis  after  the  death  of  B.  and  C.  dying 

f  The  mirgiiial  id>ftraft  of  the  above  cafe  appean  to  be  cttvucvm,  at  noft  probably 
it  tanked  vpon  another  point ;  but  as  It  la  priAted  in  the  fonner  ediciony  it  was  thought 
ler  to  iniert  it.    With  refpe£k  to  a  drrife  of  chatteli,  widi  iCBttinder  overy  vide 
;«*i  Inftitt  Hvg.  cd*  iS,  h»  and  Fcme*a  Cont.  Renu  347* 

F  3  widiout 
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without  ifliie  as  aforefaicl^  pay  to  the  heirs  or  aiTigns  of  C.  4000  L 
then  the  remainder  in  fee  fo  limited  to  C.  and.  his  heirs  fliould 
ccafe,  and  that  then  the  premifles  fhould  remain  to  the  right 
heirs  oif 5.  forever* 

Afterwards  5.  and  C  for  cxtinguifhing  the  right  title,  W^. 
which  A  or  his  heirs  then  had,  or  after  might  have^  by  any  fet- 
tkment,  provifo,  Wr,  on  payment  of  4000 /,  or  otherwife  to  the 
73  heirs  of  C.  levy  a  fine  of  ♦  the  faid  lands  to  the  ufe  of  C,  and  his 
heirs,  and  direfts  the  truftees  of  the  firft  fettlement  to  convey  ac- 
cordingly i  then  C  devifes  the  /aid  lands  to2>.  his  brother,  fubr 
jeft  to  his  debts,  which  were  near  5000  /.  and  after  B^  and  C, 
die  without  ifTue. 

A.  the  fifter  and  heir  of  B,  brings  a  bill  in  Chancery  againft 
*        Z).  the  brother  and  heir  of  C,  and  againft  the  truftees,  to  have  a 
conveyance  of  thefe  lands,  on  payment  of  4900/.  purftiant  to  the 
provifo,  but  was  difmlfled* 

An  appeal  was  brought  in  parliament,  and  for  the  defendants 
or  refpondents  it  was  infifted,  that  the  provifo  was  void,  the  fee 
-  h4ng  before  limited  to  C,  and  his  heirs,  and  fo  not  capable  of  a 
further  limitation,  unlefs  to  happen  in  the  life  of  one  or  hiorc 
,pcrfons,  in  being,  at  the  time  of  the  fettlement,  which  is  the  fur- 
theft  the  judges  have  ever  gone  in  allowing  contingent  limita- 
tions upon  a  fee ;  and  if  they  fliould  be  extended  to  contingen- 
cies to  happen,  within  twelve  months  after  the  death  of  one  or 
more  perfon  or  perfons  in  being,  they  may  as  well  be  extended 
to  contingencies  to  happen  within  1000  years ;  and  fo  all  the 
inconveniencies  of  a  perpetuity  will  be  let  in  ;  and  the  gwner  of 
a  fee-fimple  thus  clogged,  will  be  no  more  capable  of  providing 
for  the  neceflities  and  accidents  of  his  family,  than  a  bare  tenant 
for  life. 

zdly.  If  this  limitation  were  good,  then  the  eftate  limited  to 
.the  heirs  of  B,  ^ras  virtually  in  her,  and  her  heirs  muft  claim  by 
defcent  from  her,  and  not  as  purchafers  ;  and  then  that  eftate  is 
barred  by  the  fine,  the  defign  of  giying  fuch  power  to  the  heirs 
not  being  to  exclude  the  anceftor,  but'  becaufc  the  power  in  its 
nature  could  not  be  executed  till  after  the  death  of  the  anceftor, 

being 
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being  to  take  effe£t  upon  a  contingency  that  was  not  to  happen 
till  after  that  time,  and  that  by  this  means  C  would  not  only  have 
no  portion  with  B.  but  Z).  his  brother  would  hok  all  the  money 
he  paid  for  die  debts  of  C.  and  which  were  charged  on  the  iaki 
lands, 

♦  For  the  ^.ppellants  It  was  urged,  that  the  provifo  was  not       jj^ 
yoid  J  that  it  was  within  the  reafon  of  the  contingent  limita- 
tions allowed  in  the  f  Duke  of  Norfolk^  cafe,  where  it  is  feid,  that  t  S  Cl»*  Caib, 
future  interefts,  fpringing  trufts,  or  tnifts  executory,  and  re-^ 
mainders,  that  are  to  arife  upon  contingencies,  are  quite  out  of 
the  rule  and  reafon  cxf  perpetuities,  if  they  are  not  of  remote  con- 
ilderation,  but  fuch  as  will  fpeedily  wear  out  \  that  though  there    . 
can  be  no  remainder  limited  after  a  fee-fimple,  yet  there  may  be 
a  continent  fee-fimple  arife  out  of  the  iirfl  fee ;  that  the  uhimum 
quod  fit  rfa  fee  upon  a  fee,  is  not' yet  plainly  determined  ^  that 
there  could  not  in  reafon  be  any  difference  between  a  contin- 
gency to  happen  during  life  or  lives  in  being,  and  within  one 
year  after  i  and  the  reafon  of  allowing  them  to  be  good,  if  con- 
fined to  lives  in  being,  or  upon  their  deceafe,  was,  becaufe  no  in- 
convenience could  fDllow,  and  the  fame  rule  will  hold  to  a  year 
after ;  and  that  the  true  rule  to  fet  bounds  to  them  is^vd\en  they 
prove  inconvenient,  and  not  otherwife  \  that  this  fettlemcat  was  * 
made  with  good  advice^  • 

%diy^  That  the  fine  could  not  bar  this  provifo,  becaufe  the 
fame  never  w^  nor  could  be  in  B.  who  levied  it. 

^  ^u  Vernon  added  alfq  this  reafon,  Tliat  if  the  provifo  had 
been,  that  if  B.  die  without  ifTue  living  at  the  death  of  the  fur-^ 
Yivorof  them,  then  if  the  heirs  of  5.  do,  upon  the  deatli  of  fuch 
furvivoi'  without  ifTue,  pay  4000  /.  to  the  heirs  of  C^  then,  Cs^r. 
this  you  agree  had  been  gocyd)  but  being  ex^nded  to  a  year  after, 
it  i^  otherwife,  and  may  as  well  be  4000  /.  years  after^  To  this 
he  faid,  if  the  provifo  had  been  fo  worded,  it  wpu^d  have  been 
impoiEble  to  be  performed ;  for  then  the  heirs  of  J3.  who  could 
not  be  known  till  her  death,  would  have  been. obliged  to  carry 
always  4000  /•  about  them,  ready  to  pay ;  and  to  have  the  heirs 
ff  C.  who  likewife  could  not  be  known  till  after  his  death,  al- 

F  4  viys 
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75  ways  ready  to  receive  it  upon  the  inftantof  the  deadi  of  *  die 
furvivori  and  it  might  happen  that  neither  the  one  who  was 
ready  to  pay  it^  nor  die  other  who  was  ready  to  receive  It,  might 
h^  heirs  6[B.  and  C  and  furely  when  the  heirs  of  neidier  could 
be  known  till  dieir  deaths,  twelve  months  was  but  a  reafonablc 
-time  to  procure  and  pay  fq  great  a  fum  as  4000  /.  v^ich  ihews  that 
a  limitation  of  a  fee  after  a  fee,  upo|t  a  contingency  to  happen 
within  one  or  more  life  or  lives  i|i  being,  or  upon  their  deaths, 
being  allowed  to  be  good,  may  be  ex^nded  further,  when,  as  the 
limitation  may  happen  to  be,  it  woi^d  be  Inconvenient  or  impof^ 
itble  tqbe  performed  within  fuch  a  time ;  and  that  inconvenience 
is  only  to  be  die  bound  to  tfaele  limitations,  vrbkh  here  is  fo 
'  &rfrom  being  inconvenient,  that  it  wou^d  be  inconvenient  an4 
impoffible  to  be  perfbrmtd  otherwife. 

For  tbeft  reafens  the  decree  of  diliniffipp  was  leverfed^ 
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Prefton  &  Ux*  ver/us  Wafey  &  Ux\  Cafe  6j. 

sBq.  abr.55,  c.  I.  S.C.  GilUCh.S4A«  Poft53t. 

HE  ^(frts  had  by  will  devifed  intir  at  ieveral  lands  to  Feme  comtlieir 

his  wife,  part  of  which  were  copyhold,  and  were  fur-JJ^Jj^^^^^J^^ 

rendered  to  the  ufe  of  his  will,  and  others  v^re  not  furrendered ;  *»T"  ^^  *!  •■• 

ter  Into  irdclci 

the  wife  was  executrix,  and  intermarried  with  the  plaintiff  Pnji  Ux^mM«^  ^ 
Un^  and  they  for  a  fmall  confideration  got  the  defendant  ^^^^Sj^resdcrof  o^I 
and  his  wife  (who  was  heir  at  law  to  Wortt  Ae  teftator )  to  enter  ^^^^  ^ 
into  arrides  for  the  conveying  of  thefe  lands,  and  making  good  whereby  thqr 
the  will  of  W^rti  \  and  aftenRwrds,  on  pretence  of  fome  miftake^T^tiBr}^ 
in  Ac  firft  articles,  they  were  prevailed  on  to  enter  into  new  ar-^]^^^^"^ 
tides  to  the  fame  purpofe :  diere  was  fome  tenfideration  for  their  ^^  •'^es 

into  eiectttioife 

entering  into  the  artides,  but  it  appeared  they  were  not  well  ap-  h  r^fta  •ftu 
prifed  of  their  intereft  iirfien  they  didi  and  dicre  was  fome  art^^'^^^ 
ufed  to  bring  them  to  it.  And  diis  bill  was  brought  to  have  af<»*«tbcir  ac 
fpecific  performance. 

But  die  Mailer  of  the  RoDs  ;wou]d  not  decree  the  articles  of  a 
feme  covert  for  conveying  her  inheritance  to  be  fpecifically  per^ 
formed,  but  difmifled  the  bill,  and  left  them  to  dieir  remedy  at 
l^w,  as  they  (bouldbe?|dYiicdi  ^  and  oa  appeal  my  Lord  Keeper       77 

aflimied 
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affirmed  the  decree,  but  went  upon  the  fraud,  and  did  not  (eem  tm 
take  nqtice  of  its  being  the  inheritance  of  a  feme  covert,  Vc. 

Cafe  68,  Serjeant  verfus  Puntis. 

Wiu  of  lands  A  Man  made  a  will  of  lai^s  kveicsi  years  bejbre  the  Statute 
Su^uoF^^  -TTL  of  Frauds  and  PerjuruSyanidxht  will  had  but  two  wltncf^ 
FretuU  hid  but  fes  to  it  i  the  teftatoT  lived  fome  time  after  the  ftatute,  and  then 
and  the  teftat^>r  died  without  altering  his  will^ 

died  after  the  fta-  * 

lutCi  yet  the  will  ^ing  made  before  held  good* 

H/hJlir  ofthf  ^ol(s.  I  diink  ;t  i%z  good  will  to  ^fs  ^e  lands, 
being  made  before  the  ftatute,  though  the  teftator.died  after;  but 
the  other  fide  infifli/ig  to  have  it  tried  at  law^  he  dir^dted  it  ac- 
cordingly; -       —    -    -  -  


£>£ 
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Trotter  verfus  Williams,  Cafe  69, 

1  Eq.  abr.  344»  ci.  S.  C. 

A  Man  made  his  will,  and  after  feveral  legacies  devUes  in  this  Onedevifcsto 
manner :  lum^  I  give  and  bequeath  to  A.  500  /.  to  J5. 500^/°  wd^o  ca 
500/.  and  fo  gives  500  /.  apiece  to  five  othert  \  and  my  will  is,  yj^'^gju^'^dtf 
that  if  any  to  whom  I  hare  given  any  money  tegacy,  heppen  /(?  any  to  whom  I 
iCf>,  that  dien  her  legacy,  and  sUfo  the  refidue  of  myperfonal  eftate,  mone^'kg«y, 
fliaU  go  tb  fuch  of  them  as  (hall  be  then  livings  equally  to  be  di-  JSJ^lf^./^^^her 
vided  betwixt  them  all.  icg«cy,  and  aifo 

the  reRdue  of 
my  pcrfonal  eftate,  to  go  to  fuch  of  them  tk  ffiaft  be  then  living ;   Decreed  it  fhould  be  taken  to  be  liv- 
ing at  the  death  of  the  teftator,  and  not  at  iiny  tiiaa  after  i  fo  that  the  death  of  any  of  the  legatees  aftefj^ 
would  not  carry  it  to  the  furvjvors. 

All  the  legatees  live  to  be  of  full  age,  and  thenonc  of  them 
makes  her  will,  and  devifes  her  500  /.  to  the  plaintiff,  and  dies^ 
and  the  queftion  was.  Whether  this  devife  made  by  her  were 
good,  or  whether  the  legacy  of  the  deceafed  perfon  (hould  be  di- 
vided amongft  the  furyivors  by  the  will  of  the  firft  teftator,  or  ihall 
go  without  reftraint  of  time  ? 

The  Attorney  General  argued,  diat  tliere  was  no  ground  at 
all  to  reftrain  the  words,  happen  to  die^  to  a  dying,  during  the  life 
of  the  teftator  \  and  there  is  no  need  *  of  making  that  conftruc-         ^9 
9  tioA 
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don  for  faving  it  from  being  a  liq;>fed  legacy,  for  diat  is  as  well 
done  by  the  devire  of  the  furplus,  and  there  is  no  time  limited; 
(6  diat  his  intention  is  plain,  and  muft  be  taken  to  be  a  devifeof 
tiie  legacy  for  life  only,  and  as  to  the  furplus,  diat  is  not  given 
till  the  laft  daiile  upon  the  contingency. 

RawUnfm  faid,  that  if  a  dme  of  payment  had  been  limited, 
Aat  might  have  made  it  have  another  conftrudion  ^than  now  it 
f  will,  and  cited  die  cafe  of  CUrk  veriiis  Bridges. 

Cur.  The  woris /ball  g9  tofuch  rftbun  asfiall  he  then  Eving^ 
muft  refer  to  a  certain  dme,  and  that  is,  when  the  legacies  be- 
come payable  which  is  at  die  deadi  of  the  tefiator. 

Cafe  70.  Joftph  verfus  Mott. 

%  Eq*  459f  €•  3*  S.  C.  Salk.  507*  Cafci  temp.  Ttib*  S«  C.  cited,  %%i.  lb.  S*  P.  11 7*   1  Was.  %fj» 
3  Wmt.  401,  and  n*    Poft  179.  iSS.    4  Browne  Pari.  Cafes,  187* 


A^weeui^    A  ^*"  "^*  ^^^  ^*^»  ^^^  ^^^  indebted  tofevcral  peribns  by 
•nes^ator^  XjL  ^"^  tooTt  than  his  perfonal  eftate  would  pay ;  a  bond  cre- 
•^^'J^lJ^'ditor  of  the  teftator's  brought  a  bill  againft  die  executor  to  have 
|^.^«^^    a  difeoveryand  account  of  the  perfonal  eftate,  and  a  iadsfedion 
of  his  debt ;  at  the  hearing  the  executor  made  default,  fo  there 
was  a  decree  againft  him  for  an  account  and  ladsfiidion  out  of 
die  aflets  nifij  (fc. :  before  the  decree  was  made  abfolute,  another 
bond  creditor  of  die  teftator  brought  an  a^on  of  debt  at  law 
againft  the  executor,  upon  a  bond;  he  appeared,  and  becaufe  he 
could  not  plead  this  decree  at  law,  fullered  judgment  to  go 
againft  him  by  default ;  and  the  account  being  carried  on  before 
die  Mafter,  the  queftion  before  him  was.  Whether  he  ihould 
allow  this  Judgment  on  die  account?  And  he  being  in  doub^  re- 
ported the  matter  fpecially  to  the  court  for  their  dire£Uon* 

The  Mafter  of  die  Rells  was  of  opinion,  that  the  decree  muft 
be  preferred,  and  it  coming  now  to  be  reheard  before  my  Lord 
ChanceDori  be  vfas  of  the  feme  opinion. 
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Duke  of  Norfolk  verfus  Browne.  Cafe  7t« 

Eq.ah'.3Si|pl«4.S.C. 

THE  late  Duke  of  Mi^Af,  plaintiff's  fiithel*,  bad  execut-  Agnatof tu 
ed  a  grant  of  the  next  avoidance  of  a  church  to  the  de-  toooe i^tfaout 
fendant's  iather,  who  was  a  clergyman,  and  a  perfon  much  in-  J^ulSSftS 
tnifted  and  employed  by  him,  and  the  grantee  knew  nothing  offorthegraatDrt 
die  making  of  this  grant,  and  being  examined  in  a  caufe,  de-bebgdechic4* 
pofed  that  he  did  not  purchafe  it  (rf'the  duke. 

Lari  Kaper.    This  is  a  refulting  truft  for  die  grantor,  diere 
being  no  other  truft  declared. 

Smith  verfus  Loader.  Cafe  72. 

A  £q.  abr.  47S,  c  4*  S.  C.   ft  Vem.  346  f  •  BfO«m*s  Rep.  t4S 

PLAINTIFF  being  a  man  of  eftate,  and  wanting  1000 /« ^. being  copio. 
appliU  to  the  defendant,  who  was  a  fcrivener,  to  procure  it  ^TJoIwwi^'' 
for  him ;  but  told  him,  he  would  not  borrow  it  of  any  mechanick,  "^  Y^fl^ 
but  of  a  gentleman.     Loader  treated  with  one  Burroughs  a  vint-  other  too/. 

himlelft   and 
the  fcnuning  400  A  in  goods  which  proYc  worth  little  or  nothiog»  and  for  iecuiing  the  whole  loooL 
hoch  gave  a  recognisance }  yet  diat  being  fucd  againft  B»  he  brooghc  thii  blU,  and  had  a  perpetiiaf 
bjnn&on  againft  the  recognisance  on  payment  of  300  /•  only,  and  intereft«  by  rnfon  of  (bme  dxcum- 
ftancet  of  fniid  in  JL 

t  lfoi«isc«inlilyiblidiayeiiioii»  under  the  aaae  of  ^iiiiV^T.^ 
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her,  who  agreed  to  lend  the  money,  and  the  recognizance  tpas 
*  taken,  in  name  of  y.  S.  a  country  gentleman^  in  truft  for  Bur^ 
roughs;  and  the  plaintiflFdid  ndt  know  that  Burroughs  was  the 
lender  of  the  money,  and  fome  Care  had  been  ufed  by  Burroughs^ 
that  he  might  not  know  it« 

Three  hundred  pounds  of  the  money  Was  paid  to  the  plaintiff 
upon  his  entering  into  a  recognizance,  and  a  day  or  two  after, 
300/.  more  was  paid  to  thfe  defendant  Loader y  and  the  other 
400/.  Loader  had  taken  in  wine  (being,  as  he  fworein  his  an* 
fwer,  fo  to  do  by  Burroughs)  and  the  wines  were  not  really 
worth  above  i5o/« 

Execution  upon  this  recognizance  was  fued  out  againft  the 
^tintiff,  and  he  brought  this  bill  to  be  rdi^ved,  upon  payment 
of  the  300/.  only,  which  he  himfelf  had  received,  pretending^ 
that  this  was  only  a  contrivance  betwixt  LoadetzaA  Burroughs. 

The  Mafter  of  the  Rolls  took  it  to  be  nothing  elfe  but  a  con- 
trivance, and  therefore  decreed  a  perpetiial  injun£lion  againft  tfaii 
recognizance,  upon  the  plaintiff's  paymen£  of  300  /.  with  inte* 
reft  I  and  upon  appeal  to  my  Lord  Chancellor,  he  affirmed  the 
decree^  though  no  other  evidence  than  as  before* 


Cafe  73.  Bowater  verfus  Ellis. 

f  T^  E  N  A  N  T  for  life,  and  Cejiuique  Truji  in  remainder  in 
1      tail,  joined  with  the  truftee  in  making  a  feofiinent  of  the 
land|  diis  a  good  bar  of  the  eftate  tail. 


loii 
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Lord  Briftol  verfus  Hungerford*  Cafe  74. 

Ant^y  II.  and  references.    %  Vem,  645.  $•  G  f  •     3  Wmi*  194.  S.  C.  cited* 

SIR  WiUiam  Bajfet  made  his.  will  in  writing,  and  thereby  UndideriftdM 
devifed  lands  to  be  fold  for  the  payment  of  his  debts,  andmentifw/*'' 
wills,  that  the  furplus  (hall  be  deemed  *  part  of  his  perfonal  ^"^  ■^,''*^ 
eftate,  and  go  to  his  executors,  and  gives  to  his  executors  100  /.  fl>ooid  bedeem- 

,  r.  »  &  ed  part  of  hit 

apiece  as  a  legacy*  perfonaleftate, 

and  go  to  his 
executors,  and  gUes  ]us  executors   lOo/.   apiece  as  a  legacy;  the  furplos  decreed  a  tmft  in  th« 
cxecatoesy  and  fubjed  to  diftribution,  for  the  diredion  concerning  the  furplus  was  onlj  to  exclude  the 
heir,  not  to  give  it  to  the  executors  in  their  own  right.  ^2 

The  queftion  was.  Whether,  as  this  cafe  ,  is,  the  executors 
Ihould  have  the  furplus  to  their  own  ufe,  or  fhould  diilribute  it 
according  to  the  Statute  of  Diftributions  ? 

It  was  urged  for  the  executors,  that  by  the  will  it  is  exprefsly 
faid,  that  the  furplus  fhould  be  part  of  his  perfonal  eftate,  and  go 
to  his  executors ;  and  therefore  it  muft  be  underftood,  he  meant 
it  them,  to  their  own  ufe ;  and  his  giving  them  a  legacy  of  too  L 
apiece  cannot  alter  die  cafe,  for  the  furplus  mighty  perhaps,  be 
nothing,  and  therefore  he  gave  them  the  loo/.^  that  they  might 
in  all  events  be  fure  of  fomething,  and  not  to  exclude  them  of 
the  benefit  of  the  furplus ;  and  this  being  a  devile  of  the  furplus 
after  debts  and  legacies  paid,  cannot  be  a  trufl  in  them,  for  then 
all  their  trufl  is  performed,  when  debts  and  legacies  are  paid. 

On  the  other  fide,  it  was  faid,  that  the  words  in  the.  will,  that 
the  furplus  fhould  be  part  of  his  perfonal  eflate,  and  go  to  his  exe- 
iutorsy  were  only  intended  to  exclude  the  heir,  who  elfe  would 
have  had  it,  and  not  to  give  any  greater  interefl  to  his  executors 
than  they  would  have  otherwife,  curia  advifare  vult^  but  after-* 

wards  decreed  it  to  be  a  trufl  in  the  executors. 

« 

t  In  Vemoh  it  is  ttrornwjiy  Ibited  to  be  a  trufifor  the  biirfit  law.  Vide  thtnot^p 
S  Woist  1^  which  confirms  Uk  accuraiy  of  the  cafe,  as  here  reported. 
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Cafe  75.  Cowflad  ^erjiij  Celjr. 

1 B9.  abr.  739  pU  iS«    ft  Eq*  alv.  1659  c«  3.  S.  C.    ft  Atk.  510.    Bunbary^  900. 

iWcMctttoftt  rFIHE  plaintiff  being  a  refiduary  legatee,  brought  his  bill 
frtu'wyi^tf  ^  againft  the  defendant,  who  was  one  of  the  executors 
toSw  t?te!!^*  (without  bis  co-executor)  to  have  an  account  of  his  own  re- 
count ofhb  own  ceipts  and  payments. 

SBcdptsandpay.       ^  '^  '^ 

mmaUi  yet  at  the  hearing  the  okjediott  for  want  of  die  other  diftUovved,  onleft  In  the  procefi  of 
Ae  caafe  It  Ihoald  i^ppear  neceflary  t  80  where  two  faOon  are»  a  bill  hu  been  allowed  againft  one, 
the  other  bcbgbey^  Su. 

Defendant  infifted  at  the  hearing,  that  his  co-executor  ought 
to  be  made  a  party ;  and  that,  though  a  bill  might  be  brought 
againft  one  fedor  without  his  companion,  if  he  were  beyond 
fea ;  yet  that  had  been  allowed  only  fir  maJSty^  and  diat  it  w^- 
Otfaerwife  in  cafe  of  executors. 

Lerd  CSfoneelbr.  The  caufe  fliaU  go  on,  and  if  upon  die 
account  any  thing  appear  difficulty  the  court  will  take  care  of 
it :  The  reafon  is  the  fame  here,  as  in  cafe  of  joint  fiiAors ; 
and  the  running  out  of  procefs  in  this  cafe,  is  purely  matter  of 
form,  and  I  doubt  whedier  a  fimigner  can  be  ferved  with  a 
Jiibpctna  in -a  foreign  country. 


In  Curia  Cancellari«. 

*  Hutihins  £ud^  he  remembered  that  the  Great  Duke  of  Tuf^        84 
<any  had  .laid  ieveral  perfons  by  the  heels,  for  executing  a  com- 
mlffion  to  examine  witnefiies  in  his   dominions  without  his 

leave, 

tealch  verfus  Wilfon.  Cafe  76. 

A  Feme  covert  has  power  given  her  by  her  hu(band  to  make  «  2q*  abr.  157, 
a  will :  probate  of  fuch  will  per  Tejies^  is  fufficient  proof'*  ** 
without  other  proofs  becaufe,  as  to  that  purpofe,  the  hufband 
has  made  her  a  feme  fde,  and  no  prohibition  will  lie. 

Bold  verfus  Corbett.  Cafe  77. 

t   1?   T  j^  Ante,  »a. 

ririHE  Lord  Chancellor  iaid,  in  this  cafe  voluntary  convey- i>ifcretionary 
A     ances  might  be  aided  in  a  cc^rt  of  equity ;   but  where  ^""^Jj^^ 


I  vo- 


there  is  no  remedy  at  law,  it  is  diicretionary  in  this  court  to  in^>*  ^u  ■»**  ^ 

.  '  luntary  convey- 

terpofe   or  not.  ances,  wh«n 

tbete  11  00  itmedy  at  Uw« 

Kirk  verfus  Webb.  Cafe  78. 

fofty  i63»  t68«  171.    %  Vem*  ^40.  4So.    %  £q«abr.  7439  c.  i.    a  Wms.4i4«.    1  Atb  59. 

THE  prefent  queftion  in  this  cafe,  was  opcafioned  by  a  con-  ^^*,**5"'' 
ftru^lion  that  was  made  by  the  Houfe  of  Peers,  upon  a  of  the  profits 


fcttlement  and  will  of  Sir  Henry  JVaady  (which  together  made.'^'/'^^^^J 
but  one  conveyance)  whereby  his  cftate  was  fettled  on  his  dauffh-  ■"**  ^*^  *^* 

,  conveyance  m 

ter,  upon  her  marriage  then  intended,  and  afterwards  folemnizedhjs  own  nani«  i 
between  her  and  the  then  Earl,  now  Duke  of  Southampton.  if  ^he^be^nlbie' 

to  make  other 
f«riftfaftion  for  the  profits  fo  mlfappUed,  thofe  lands  may  be  fequeAered ;  yet  they  cannot  be  decreed 
t  >  be  a  trull  for  the  Ctftuique  Truftf  no  more  than  if  At*  borrow  money  of  ^.  and  therewith  pur- 
chafes  lands ;  thefe  parchafird  knds  are  ho  truft  for  B,  for  it  is  not  a  truft  in  writing  ;  and  refulting 
trud  itcann'H  be,  becaofe  that  would  be  to  contradi^  the  deed  by  parol  proof,  directly  a^ainft  tha 
Statute  of  Frauds ;  but  if  the  purchafe  had  been  recited  to  have  been  madt  with  the  profits  of  the 
tnift  eftau,  tbb  appearing  in  wriiing  might  groond  a  icfttitiAg  tnift* 

t  The  cftate  was  conveyed  to  truftees  (whereof  the  Bifliop  oft^ovnt**^*^ 
LitdfielJ  and  Coventry^  Sir  Henry^s  brother,  was  ♦  one)  ^  the        '  g j 
claufe  that  bred  the  iirft  difpute  was  a  limrtation,  vAu^aby  the 
truft  of  the.  eftate  was  limited,  after  the  death  of  the  Duke  of 

G  Southampton 


De  Term.  $,  Mich.'  1697. 

t 

SoutbamptM  widiout  ifliie,  to  dte  Duchefs  for  life,  f^c.  Snd  afkr 
to  the  £f^0^  for  iife^  {£ff .  and  after  to  8tr  Qefar  Cranmer  al' 
mod  for  life,  ejfr. 

The  Duchefi  died  in  the  Hfe-timc  of  the  Duke,  widiout  iffuc, 
and  the  Bijhjp  conteiving  himfelf  to  be  then  entitled  in  his  own 
right,  entered  and  enjoyed  the  profits  f6r  feveral  years,  and' till 
his  death,  arid  made  his  will,  and  the  defendant  executor,  and 
dc\  ifed  feveral  legacies  to  charities,  and  devifed  all  his  lands  to 
the  defendant. 

After  the  death  of  the  Bt/hop^  Sir  Henry  Wmd  entered,  and 
the  Duke  of  Southampton  being  then  advifed,  that  though  there 
were  no  limitation  of  the  truft  of  the  eftate  to  him,  but  only 
that  after  his  death,  without  iflue  by  the  Duchefs^  it  fhould  go  to 
the  Dfichefs  for  life,  l^(»  yet  by  the  [Jain  tntention  of  Sir  Henry 
TVoody  it  did  belong  to  him,  and  being  in  the  cafe  of  a  truft 
would  be  fo  expounded. 

Upon  which  the  Duke  of  Southampton  brought  a  bill  in  diis 
court  againft  Sir  Cafar  Cranmer^  to  have  a  conveyance  of  the 
eilate  for  his  life^  and  an  account  of  the  profits ;  and  the  court 
M'ere  of  opinion  with  the  Duke,  that  by  the  intention  of  Sir 
Henry  fFood^  be  was  to  have  the  eftate  for  his  life,  and  decreed 
accordingly;  but  Sir  Gsfar  Cranmer  brought  an  appeal 'in  the 
Houfe  of  Peers,  and  the  Lords  reveried  the  decree,  for  that 
there  was  no  eftate  limited  to  the  Duke  of  SouthempUn ;  and 
it  not  being  limited  over  till  after  his  death,  the  intereft  during 
his  life  belonged  to  the  heirs  of  Sir  Henry  IVood^  as  an  undif* 
pofed  interett. 

The  two  defendants,  who,  together  with  Sir  Cafar  Cremmerj 
were  coheirs  to  Sir  Henry  Wood^  brought  a  bill  to  haye  two 
tliirds  of  the  eftate,  during  the  life  of  the  Duke  of  Southampton^ 
and  obtained  a  decree  accordingly. 

86  *  Upon  which,  the  plaintiff  /T/'/vf,  as  adminiftrator  to  his  wift^ 

who  was  the  only  child  of  John  fVGodj  who  was  cldeft  brother 
of  Sir  Henry  IVood^  and  as  fixch  was  during  her  life  entitled  "t^ 
the  profits  that  had  been  received  by  the  Bljhop^  OMt  of  Sir  Henry\ 

cfta^ 


•  to  Cufid  Caflcellaria?. 

irliatc^  infifted  that  the  BiJhof%  Executor  ought  otrt  of  hTs 
jteribnal  cftate  W  maike  dicm^gocjid  to  hJm  ;  and  that  the  Wtfljop 
Had  out  of  die  prcjfits  of  Sir  Henry  Wood*s  eftate,  purchafed  fereral 
lands,  ivluch  bcjiig  ptirehaftdrwMi  bis  wife's  money  were  a  mift 
A>r  her^  aiid  ndwfor  Miri^  as  h^  ad^inlftl^tpr^  and  ought  to  btf 
decreed  to  him,  in  cafe  he  had  not  a  fiill  latisfadfcm  out  of  the 
Biflxfs  perfonal  eftatrf.- 

Upon  hearing  of*  the  caufi*^  the  perfonal  eftate  was  decreed 
iiable  to  the  plaintifF's  fatisfaiE^ion^  and  an  account  ordered  to 
t>e  taken  of  it,  ^nd  the  Mafter  to  report  what  charities,  or  other 
legacies,  the  defendant,  the  executor,  had  paid ;  and  at  what 
time,  and  wbat  purchafes  the  BiJhTp  had  made  in  his  life-time^ 
and  the  particular  times  and  values  of  each  purchafe,  and  what 
of  the  faid  purchafes  had  been  made  with  the  profits  of  Sir  Henry 
ff^ooJ*s  eftate,  and  then  the  court  would  give  direSions,  as  to 
what  payments  (hould  be  allowed  to  the  executor  i  and  how  far 
the  eftates  purchafed  by  the  Bijhop  (hould  be  liable  to  make  the 
plaintifF"  fatis/a£lion. 

The  Maimer  iliade:ht$  report,  Cfrtifying  the  purchafes  made  hf 
the  Bi/b^p ;  Mi  that  it  Vippsdx^  to  him  by  proof  (of  a  man  whp 
received  great  part  of  the  profits  of  the  truft,  and  paid  the  mo- 
ney for  feveral  of  the  purchafes)  that  fuch  particular  parts  qf 
the  purchafe-moi>ey  of  the  feveral  purchafes,  were  the  profits  of 
the  truft,  viz^  Sir  Henry  f/'lse^s  eftate. 

Tlie  matter  ftaiidiag  this  day  to  be  heard  upon  the  Mafter's 
report,  my  Lord  di&Uowed  the  executor  all  the  charities  and 
other  legacies  (which  ware  very  confiderable)  which  he  paid, 
though  they  were  paid  before  tlii$  hiU  was  brought* 

•  Then  the  matter  as  to  the  land  was  debated,  and  my  Lord  87 
feemcd  to  be  of  opinion  for  the  plaintiff  as  to  that  too,  and 
faid,  that  the  Bijhop  was  a  truftee,  diough  he  did  not  take  him- 
felf  to  be  one,  and  that  when  a  truftee  laid  cut  the  money  of 
Ceflujque  Trtift  in  lands,  he  thpught  the  lands  might  be  fol- 
lowed. 

But  it  berfig  ftrongly  infifted  upon  by  the  other  fide,  that  they 
cguld  noc^  and  that  it  was  a  matter  of  great  confequence,  and 

G  a  never 
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never  done  before,  my  Lord  ai^inted  to  confider  of  it  till  a 
further  day,  ahd  defired  the  affiftance  of  the  M^et  of  the  Rolls 
'   and  Mr,  Juftice  PowelL 

On  arguing  the  cafe  before  them,  it  was  infifted  for  the  plain-^ 
tllF,  that  it  is  but  juftice  and  reafon  that  the  lands  purchafed 
with  the  profits  fliould  gO  in  the  fame  manner  as  the  profits 
thcmfelves  would  have  gone  j  and  Aough  it  did  not  appear  in 
the  cafe,  that  the  whole  purchafes  had  been  made  with  the  truft- 
moncy,  that  was  through  the  truftees  own  fault,  whofe  part  it 
was  to  have  kept  the  account,  and  it  did  appear  in  the  caufe, 
that  he  had  received  enough  of  the  truft  eftate  to  make  all 
the  purchafes  and  therefore  it  fliall  be  intended  It  was  all  fo 
employed,  unlefs  the  contrary  be  proved  by  the  defendant ;  and 
I  Wmi.  83.  it  was  compared  to  the  cafe  where  a  man  mixes  his  money  with 
another  man's  heap,  he  fhall  lofe  his  owA  money ;  it  was  laid. 
If  this  faft  had  appeared  in  the  deed,  it  would  haVe  been  a  re- 
fulting  truft,  and  that  this  is  the  fame  thing,  as  if  a  guardian 
lays  out  the  money  of  his  ward  in  land,  and  leaves  no  perfonal 
eftiite,  (hall  not  the  land  be  liable  ?  And'  if  a  bill  had  been 
brought  againft  the  Bijb^p^  thefe  lands  might  certainly  have 
been  fequeftered  in  his  hands,  and  ihall  his  deirifee  be  in  a  better 
condition  ?  And  the  cafe  of  PUrt  and  Harw^  and  fome  odier 
.cafes,  were  cited* 

On  the  other  fide,  it  was  faid,  that  it  muft  be  confidered  how 
it  was  before,  the  Statute  of  Frauds  and  Perjuries^  and  how  it 
would  be  fmce  :  before  ^e  flatute  it  was  never  held  to  be  a 
truft,  unlefs  there  were  a  declaration-  in  the  deed  to  that  pur- 
S8  P°^>  ^"^  much  left  can  it  *  befo  fincc  the  ftatute ;  for  by  the 
ftatute  there  can  be  nO  truft,  unleis  it  be  declared  in  writing 
(which  is  not  in  this  cafe)  and  if  it  be  a  refulting  truft,  it  is 
made  fo  by  parol  proof,  contrary  to  the  deed,  which  is  diredtty 
contrary  to  the  ftatute,  and  would  introduce  all  the  mifchiefs 
that  it  intended  to  prevent  j  that  it  would  introduce  an  utter  un- 
certainty into  all  men's  titles,  for  the  beft  title  may  be  fpoiled 
by  proving  the  purchafe-money  to  be  another  perfon's ;  and  it 
was  faid,  that  tl\is  can  no  more  be  a  truft,  than  if  J.  had  bor- 
rowed 
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rowed  money  of  JB.  and  laid  it  out  in  land,  that  land  could 
be  a  truft  for  B*  and  the  cafe  of  Cox  and  Carr^  and  other  cafes 
were  cited, 

Juftice  Powell  faid,  the  precedents  that  had  been  cited  on  the 
plainuflF's  part  were  nothing  to  the  purpofe,  fo  that  it  is  a  cafe 
without  precedent,  and  of  great  and  dangerous  conlequence : 
he  cited  the  cafe  of  Wahir  de  Chirtonj  who  was  the  king's  re- 
ceiver ;  and  it  was  found  that  he  purchafed  land  with  the  king's 
money,  yet  this  was  never  held  to  be  a  refulting  trufl,  not  even 
in  the  king's  cafe ;  that  it  was  againft  the  Statute  of  Frauds  and 
Perjuriesy  and  would  let  in  all  the  mifchie^  that  it  intended  to 
prevent ;  therefore  he  was  of  opinion  the  plaintiff  could  not  be 
relieved. 

The  Matter  of  the  Rolls  was  of  opinion,  lliat  as  this  cafe 
was,  the  plaintiff  could  not  be  relieved,  and  cited  the  cafe  of 
Farrington  verfus  F^rth^  and  4  Inft.  Tit.  GnnH  ofChancerj  j  anil 
the  cafe  of  Mears  and  &U  John^  1686  \  but  he  faid,^  if  it  had 
been  expreisly  and  plainly  proved  that  thefe  purchafes  had  b^cn 
made  with  the  profits  of  the  truft  eftate,  he  diought  it  might 
have  been  otherwife* 

My  Lord  Chancellor  was  of  the  fame  opinion  with  Mr.  Juf- 
tice  Powell.  On  ippeal  to  the  Houfe  of  Lords,  this  decree  was 
^iffirn^cd,  7  M  rcb  i6gg. 
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Cafe  79.  Bayly  vef^Jiis  Robfbn. 

%  Eq.  abr.  594,  c.  j,    %  Strange,  1107.     i  Wms.  775.     i  Vczey,  86.  S.  P. 

Mortgagor  bor.     A    Mortgagee  in  fee  lends  money  to  the  mortgagor  upon 
ney  on  bond,      XjL  bond,  and  the  mortgagor  dies,  aiid  his  heir  fells  the  equity 

the  vendee  of         r       J         *• 

tbe  heir  of  the  of  redemption. 

nortgagor  Qi^\  redeem  the  land  M^ithout  paying  the  bond  debt. 

Lord  ChanfeUor,  The.  vendee  of  the  heir  of  the  mortgagor 
fli^ll  redeem  the  land  without  paying  the  money  lent  on  thj> 
bond. 

Cafe  j8o.  Earl  of  Warrington  verfos  Sir  James  Langham. 

Eq«  tbr.  1319  pi.  14.  S.  C.     I  Wms.  107. 

F 


One  coirenanti   T^LAINTIFF's  father  married  Sir  7^w^f  Langhm"^  oidy 

•n  marriage  ar-     i-^  "^  ^   ^  ' 


tklet  to  pay  X  daughter  i  and  upon  the  marriagerarticles  entered  into  be« 
fix  months  aft»  twccn  thc  defendant  and  plaintiff's  grandfather,  by  which  the 
irfief^u^n"^  defendant  covenants,  that  he  would  within  fix  months  after  the 
old  nid  in6rm,  marriage  pay  the  plaintiff's  grandfather  10000/^  and  that  his 

covenantee 

would  have  obliged  kim  to  have  given  fecurity  y  but  the  court  held,  that  they  could  not  alter  this 
igpBesoent  of  the  parties,  or  make  it  better  than  they  tbemfelvef  bad  ;  and  though  cxecutort  might  be 
cUiged  to  give  better  fecurity  for  legacies  payable  in  FxturOf  that  is,  becauic  they  are  in  nature  of 
froAeUi  lod  Ihext  is  no  agreement  ppe  way  or  another. 

executors 


bi  Curia  Cancellariae. 

executors  fliould  pay  him  loooo/.  within  fix  months  after  his 
death,  and  die  *earl  covenanted  to  make  the  wife  a  jointure  of  aq 
1500/.  but  no  covenant  for  making  any  fettlement  upon  the 
children.  The'marriage  took  efFefl,  and  the  defendant  paid  the 
lOOOo/.  and  die  jointure  was  made,  and  both  pIdnti£Ps  father 
and  mother  were  dead. 

The  defendant  being  grown  old,  and  having  mavried  a  fourth 
wife,  the  plaintiff  his  grandfon  brought  this  bill,  pretending,  that 
the  defendant  was  grown  very  weak  in  his  underftanding,  and 
i^olly  influenced  by  his  wife,  and  it  was  gready  to  be  feared 
would  fpend  or  make  away  his  eftate,  and  not  leave  wherewithal 
to  pay  the  20000/.  at  his  death;  and  therefore, .  to  have  the 
money  paid  preiently,  the  defendant  having  an  allowance  of  the 
intereft,  or  at  leaf(,  diat  he  might  give  better  fecurity  to  pay  ijt 
when  it  became  due,  was  the  bill. 

The  defendant  fwore  by  his  anfwer,  that  upon  the  treaty  of 
marriage,  no  other  fecurity*  was  required  for  the  money  but 
his  covenant^  and  if  there  had,  he  would  never  have  confented 
to  die  match. 

It  was  urged  for  the  plaintiff,  that  it  is  but  juft  that  every 
man  ihould  make  their  creditors  iafe,  that  their  debts  (hall  be 
paid  at  all  events,  and  this  court  ought  to  extend  its  authority 
to  prevent  them  from  being  defeated  ;  that  this  court  does  en-  * 
force  executors  to  give  fecurity  to  pay  legacies,  which  are  to 
be  paid  in  Futuro  ;  that  this  is^  a  debt  in  Prefeniiy  though  not 
yet  payable ;  and  that  by  the  cuflom  of  the  city  of  London^ 
debtors  may  be  arretted  before  the  day  of  payment  to  give 
better  fecurity ;  and  that  this  court  did  grant  ne  exeat  Regnum^ 
againft  perfons  that  were  going  away  to  avoid  payment  of  their 
debts. 

On  the  other  fide,  it  was  faid,  that  this  bill  is  not  to  execute 
an  agreement  between  the  parties,  but  to  make  a  new  one ; 
that  an  executor  was  but  a  truftee  of  the  teilator's  money  for 
the  legatee,  and  the  court  might  take  fuch  methods  as  were 
proper  to  make  him  execute  die  truft ;  but  in  that  cafe  there 
b  no  agreement  between  the  eicecutor  and  legatee  one  way  or 

G  4  others 
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91  other ;  and  *  die  ^ueftion  here  is,  Whether^  when  there  is  aa 
agreement  between  the  parties^  any  court  can  alter  it  ?  And 
'  as  for  the  cuftom  of  Lend^n^  for  arrefting  s^  debtor  before  fhe 
time  of  payment)  to  give  better  fecurity,  it  was  much  doubted 
whether  there  was  any  fuch  cuftom  \  but  if  there  be,  all  their 
cuftoms  are  confirmed  by  zQ.  of  parliament,  and  therefore  they 
may  do  what  no  other  court  can,  which  have  not  the  fame  war- 
rant for  it.  . 

My  Lord  Chancellor  difmillcd  die  bill,  and  an  appeal  was 
brought  in  the  Houfe  of  Lords  and  heard  \  but  the  Lords  put 
it  off  from  time  to  time  (to  the  end  the  parties  might  agree  it) 
and  would  dp  nothing  in  it,  and  at  laft  there  was  an  agreement, 
the  plaindfF  complying  with  the  defendant's  terms,  and  the  de* 
feiubnt  died  foon  after. 


DE 


I^  Curia  Qai)9el)ari^,: 


•Di; 


Terniinp   Pafchae. 
169^. 


In  CyjijA  Cancellarije^ 


Duke  Hamilton  &  Ur*  w^/xrj  Lady  Gcrrard.      Gafe  8r. 

Praa.  Reg.  7,     i  Wms.  146. 

THE  bill  was  (inter  aP)  to  difcovcr  deeds  and  writings  A  peertf.  or- 
which  belonged  to  the  plaintiff's  wife's  eftate  j  the  de- dec's  j  coSfcifei* 
fendant  by  anfwer  owned  flie  had  fevcral  in  her  power,  but  did  wi/'^^['^ 
not  fet  them  forth  ^  and  on  the  plaintiff's  motion  ihe  was  or-  '^^'^  o^^* 
dered  to  produce  them  on  oath. 

But  on  application  to  the  court,  that  order  was  altered,  and 
fhe  was  ordered  to  produce  them  on  honour  only,  being  in  fup* 
plement  of  her  anfwer,  which  was  only  on  honour,  being  a 
peerefs.  And  fo  it  was  ordered  in  a  cafe  of  Powell^  late  Mafter 
of  the  Rolls,  againft  the  Countefs  of  Dorfet. 

Bayly  verfus  Powell  &  cont'.  Cafe  82. 

T^Lixahitb  Burgefs  made  her  will,  and  gave  legacies  to  all  her  »  Vem.  j6i. 
■^  relations  (which,  as  appeared,  (he  had  no  great  kindnefs 
for)  but  did  not  truft  fome  of  them  with  their  own  legacies,  but 

devifed 

t  Keference  hat  httn  had  to  the  Hegifter*!  book,  and  it  appeared,  that  lo  this  cafe 

die  kgaciet  had  been  fatisficd,  and  reltares  taken  from  the  plaintiff* :  the  original 

kifl  wi«  fikd  for  the  purpofc  of  fetting  afidc  the  rele^fes,  and  prayed  a  dillrlbution. 

'^    ^  fmtll 
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devifed  diem  to  truftees,  to  be  put  out  for  their  benefit.  She 
likewife  gave  50/.  to  one  of  her  executors,  and  20/.  to  die 
odier  ;  and  the  gueftion  was,  Who  ihould  have  the  furplus  ? 
wUch  was  confiderable. 

My  Lord  Chancellor  decreed  it  to  be  diftributed,  and  the  ext-^ 
tutw  t9  pof  ^Qfisfir  injijling  on  it. 

^tnkO  f  one  of  the  eificoton)  by  his  «&^«er  ftated  dedantions  of  the  teftatrix»  thic 
her  leUtioiii  ihoiiU  have  no  nore,  and  hoped  to  prove  that  the  teftatru  imended  the 
fiirplusfir  the  cxecuton  t  Mf^  (the  other  executor)  by  his  anfwer  ftated,  that  the 
forplui  aa^ounbed  to  700/.  but  did  not  infift  on  hie  moiety.  A  crofs  bill  was  filed* 
in  Older  to  eftabliA  the  rekafet.  Upon  the  hearing  of  this  caufe^  it  was  decreed, 
ihat  the  cxeciitora  lliiild  acco«stand  pay  what  ihould  be  remaning,  aicec  payment 
0f  debtty  Set,  to  the  plaintiffsy  in  e^ual  thirds  (the  brother  and  two  fifters  of  the 
testatrix)  and  Pvpnlt  to  pay  the  plainttA  their  cofts ;  the  crofs  bill  difmifled  with 
$ofti»  6th  DetewAer  1698.  Regifter^s  book*  1*  A,  ay  b.  This  cafe  is  amply  coa- 
mcnted  upon  by  Locd  Loughborough  in  the  decifion  of  Bvwkar  ▼.  Hunter^  Brown*i 
)Kep«  3^3*  In  ^ts  modem  eafe  all  the  Tarioui  authorities  are  thoroughly  lecog. 
fused  both  in  the  argument  and  decifion,  aod  the  principles  of  the  do^brine  upon 
|hii  fubjeA  fully  difcuded  &  it  was  held»  thai  the  exccuton  takipg  unequal  legacies  ia 
(Mr  vwvi  nwDci  ihosU  he  oi^M  to  iJic  ^dne* 
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Crew  verfus  Jolliff.  Cafe  83. 

%  Eq.  ibr.  137»  c«  i.  S.C. 

MY  Lord  Oriw  made  his  will,  and  devifed  lands  to  be  fold  Pi^indfTs 
for  railing  portions  for  the  plaintiffs,  who  were  hisr^^/^r^^ 
daughters,  by  a  fecond  V€fatr\  and  this  bill  was  brought  byj|2"^'^^^^ 
^em  and  the  c;(^utrix,  to  have  die  will  proved,  and  the  truft<^^«<*«nt's 

daughters  by  • 

perfonned^  firft  Vimtty  to 

prove  their  f«« 
ther*i  wiU,  whereby  lands  were  devifed  to  be  fold  to  ralfe  plaintiffs  portions ;  and  on  a  trial  at  bar, 
and  verdi£k  for  the  wiU,  dciendaoti  ordered  to  join  in  a  faUe*  but  wen  allowed  their  cofts  both  at  U« 
and  in  equity* 

Defbndants  were  his  daughters  by  a  firft  Venter^  and  were  aU 
married  by  him  in  his  lifie-time,  but  had  not  near  fo  great  por- 
tions as  the  plaintiSs,  m^  together  with  defendants  were  his 
coheirs,  and  by  anfwer  infifted  to  have  the  validity  of  die  will 
Uied  at  bSu*,  which  was  thereupon  ordered  accordingly :  and  at 
die  trial,  defendants  perceiving  the  matter  againft  them,  gave 
no  evidence ;  fo  there  was  a  verdi6l  for  the  will.     Afkhnow  the 
cafe  ftanding  on  the  equity  referved,  the  defendants  were  or- 
dered to  join  in  a  lale,  but  were  to  have  their  cofts  f,  both  here  f  %  Wms.  x%\. 
and  at  law,  upon  their  joining,  though  it  was  infifted  on  the  ^    ""'  *^*' 
other  fide,  that  they  ought  not  to  have  cofts,  having,  as  now  ap- 
peared by  verdid,  wrongfully  occafioned  all  the  eiy)ence. 

Dcrmtr 
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Cafe 84,  ♦Dormer  n^erfm  Bertie. 


Ana,  31.    *  E^  «fcr.  430,  c.  5.  434,  c.  1 5.  S,  C. 

¥^here  lands      liyr^-  R»hert  Domur  having  no  children^  but  fix  brothcn 

SlttcLtort     JLVJ-  of  the?  h^lf  Wood,  %nd  die  plaintiff,  ^o  was  his  coufia 

felt^afti^fct,  ^^^  heir  of  the  whole  blood,  by  will  gives  the  plaintiff  50/, 

afl^a  the  furpiui  to  buy  him  mourning,  gives  fevcral  eftatcs  to  the  fix  brothers 

▼ifed^to  them,    and  their  heirs  feverally,  and  ftveral  other  legacies  \  and  alfo 

rtSiti^^^ft**  legacies  of  5/.  apiece  to  the  defendants  to  buy  them  mourn* 

^'^hT"^'    ing,  and  then  fays,  All  the  rejf^  ice.  of  tny  manors^  &c.  ^Wr, 

chattels^  &c.  and  all  other  my  real  and  perfonal  efiatc  vjhatfiever^ 

I  give  to  Charles  Bertie,  Peregrine  Bertie,  and  John  Bertie, 

(whq  were  defendants]  whom  I  nominate  and  appoint  executors  of 

this  my  willf  equally  to  be  divided  between  them^  Jhare  and  fiaro 

aliiey  to  hold  to  them^  their  heirs  and  ajjigns  for  ever^ 

This  hill  was  brought  to  have  the  furplus  a  refulting  trafl 
for  the  plaintiff  the  heir,  be<;aufe  the  defendiuits  hs^  legjjicies 
given  them  by  the  will. 

But  tiie  court  held,  that  if  one  can  give  away  die  fiirplus  of 
his  eflate,  it  is  done  h^re,  and  no  tnifl  for  the  heir  i  and  cited 
f  ft  Vtm.  €45.  the  cafe  of  f  Orompton  verfus  Norths  as  a  muchflronger  cafe^  and 
*   *  ^  yet  held  no  truft ;  and  dxough.a  legacy  given  an  executor^  may 

be  an  argument  againil  him  fuoad  the  fiirplus,  when  not  ex- 
prefsly  given  him ;  yet  it  can  be  no  argument  at  all^  when  it 
is  exprefsly  given  him.  Alfo  the  plaintiff  the  heir  has  a  legacy 
given  Urn,  and  not  the  furplus,  w^ich  turns  the  argument  as 
ftrong  againfl  hifn ;  and  an  appeal  being  afterwards  brought 
in  die  Houfe  of  Lords,  this  decree  was  afErmed  diat  it  was  na 
truft  for  the  heir. 


Caiy 


In  Curia  Cancellarise. 

♦  Cary  verjtu  Pulford.  Cafe  85. 

3  Atk.  178. 

C^^  5»  had  an  eftate,  part  freehold  and  part  copyhold,  of  about  One  uwt  hit 
J""  i^L  per  ann.  which  he  ufed  to Tpend  ufually  in  the  hoiife^^!^.  \^^ 
of  one  Brick  a  poor  alehoufe-kecpcr,  and  he  at  laft  perfuaded  J^Jjl^^*^^^^'* 
7.  S.  to  fell  him  his  eftate  for  an  annuity  of  26/.  p^r  ann.  and  "'"^^e*  with 

.        .../^x<.yi  1%  ..  cUufe  of  re- 

the  plaintiff  Cary  (who  was  an  attorney  at  law),  was  employed  entry  for  non- 
by  Brick  in  this  matter,  and  drew  the  deeds,  whereby  J.  S.  ^hnHnu/t/bl 
conveyed  his  freehold  and  copyhold  lands  to  Brick^  in  fee  for  *"?  *?  "'^^» 

'    ,  "I         .       .  and  the  pur- 

an  •annuity  of  26/.  per  ann,  for  his  life,   payable  half  yearly  ;  chafer  being  nn- 
and  there  was  a  condition  of  re-entry,  in  cafe  it  were  not  paid,  any  lon^^  tie 
and  Brick  covenanted  to  pay  it ;  and  the  furrender  of  the  copy-  ^J|I*^n"^" 
hold  was  upon  the  fame  condition.  vife^  the(eJa^ 

to  <lefeD4nt,^ 
and  dies  about  a  year  afcer ;  and  the  plaintiff  having  an  allignment  from  the  piirchafer  of  all  hit  in- 
terefty  broaghc  thii  bill  to  redeem,  on  pretence  of  its  being  in  nature  of  a  i&ortgage,  but  was  4ir« 
iftil?cd»  no  redemption  being  fought  during  the  life  of  the  grantee,  whiUl  it  was  uncertain  vvhetliee 
the  bargain  would  be  a  good  or  a  bad  one ;  and  it  was  onl)  a  conditionaJ  purchafe,  and  not  a  mortgage. 

Brick  entered  and  paid  one  half  year  of  the  annMity,  and  tiien 
was  thrown  in  gaol  by  his  creditors,  and  his  wife  declared  he 
could  pay  the  annuity  no  longer,  but  that  J,  S.  muft  take  his 
land  again  ;  and  Brick  had  indeed  received  more  out  of  the  lands, 
by  ^e  of  timber  and  rents,  than  he  had  paid  for  the  annuity  ^ 
and  not  continuing  to  pay  it,  J.  S.  made  a  demand,  and  re-en- 
tered into  tihe  freehold,  and  was  admitted  into  the  copyhold  1 
eftate,  and  lived  about  a  year  in  pofteffion,  and  then  died, 
having  £rft  made  his  will,  and  devifed  the  land  to  the  defendant 
in  fee.  and  made  him  executor  ;  and  he  was  admitted  to  the 
copyhold. 

The  plaintiff  prevails  with  Brick  to  convey  all  his  intcreft  to 
him,  and  brought  this*  bill  to  redeem. 

It  was  infifted  upon,  that  this  was  but  the  common  cafe, 
where  a  man  takps  advantage  of  ^,  condition  for  non-payment 
of  money  at  the  preciiii  day  ^ .  and  this  *  court  always  relieves 
upon  payment  of  the  money  with  mtereft,  from  the  time  it  ought 
to  have  been  paid.  .  . 

On  the  other  fide  it  was  faid,  that  this  cafe  is  not  at  all  like 
that  cafe,  aad  that  here  there  can  be  no  redefnption  i  for  tli;^ 

tiie 
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the  only  confideralim  of  SrkiH  purcfaaie  was,  that  J.  S.  taigdt 
enjoy  a  more  plentifill  fiibfiftence  during  hii  life,  and  that  he  was 
deprived  ef  it  by  Brides  non-^-payment  i  that  during  At  life  of 
y.  S.  whflft  it  was  doubtfnl  whether  the  bargain  would  be  z  good 
or  a  bad  one  (as  it  might  if  Jm  S,  had  lived  long)  no  redempcioii 
was  fought ;  and  now  they  cannot  have  it^ 

My  Lord  Chancellor  faid,  -This  Is  not  like  tht  cotfunon  €8&  i 
here  is  no  confideration  paid  by  Bricii  but  the  annuity  only  i 
and  therefore  I  cannot  admit  of  a  redemption^  6t  givt  any  re- 
lief, arid  difmiifTed  the  bill* 


Cafe  86.  Daffern  verfus  Bol€. 

X2  July. 
»  Vcrn.  361.  S.  C.    a Foeaian,  ijx.  S. C.  4  Vcm.  43. 19$.  S.  C.  cited.-  F^rhc'a  Cont. Ron^  38c, 
to  381.— <  cMtri't  I  Wins.  132.     2  Vera.  662.     2  Vezty,'646.     i  Wms.3!6o.   BrownVRep.' so6. 

Tniftof  aterm  A  Term  for  years  was  afllgned  to  y^  S.  in  truft^  to  permit 
to'jrfoA"r^  JljL  y-  B(Jf  to  enjoy  the  profits  fb  many  ycafs  of  the  term  as 
dttth  to'th^  he  (hould  live  j  and  after  his  death,  in  truft,  to  permit  Jatte  his 
hwrtof  hitbody,  ^jfe  to  enjoy  the  profits  for  fo  many  j^ars  of  the  term  as  (he 
yuriUfc,  Md  ^  fhould  live  ;  and  after  their  deaths  in  tntft  to  permit  the  heirs  of 
Ciutionl  fo  the  body  of  yane,  to  be  begottcny  to  enjoy  the  premiOb  diu-iog 
that  ^.  Us  no  ^1^  jjj^g  ^f  ^  tcfin^ 
fsnfcx  to  difpola  .  * 

•f  ic  btyond  hit  o\vnlife«^ 

The  only  queftton'  in  this  cafe  wtis  fih^  hxAt  that  i07as  lAade 
ui  the  cafe  of  Peacock  vcrfiis  Spooner^  viz.  Whether  die  words 
heirs  of  the  body  were  word«  of  limitationy  and  (b  the  term  dif-- 
polkblc  by  yane^  or  whetlier  they  were  words- of  purchafe  ? 

Tliis  cafe  wxs  debated  before  my  Lord  Chancellor  the  14th 

of  March  laft,  and  he  then  faid  he  would  not  be  bound  by  the 

+  2  Vcm.  434    precedent  of  f  Peacock  verfus  Spooner^  if  he  could  find  any  dif^ 

\%^^h?.\^2,  fcrence  ia  the  cafes ;  but  if  they  were  preciicly  the  £me^  be 

f\.  2v  ^*  ^-     couij  j^ot  depart  from  it,  and  took  till  4Chi^  day  to  cxMifider  of  h. 

97         He  mentioned  *  Cranmsr^s  ca(a  in  ^irr^and  laid,  dot  the  woids 

heirs  of  the  body,  are  words  of  purchafe,  not  of  limitation,  and 

that  he  had  confidered  of  Peacock  and  Spotmr^s  cafe,  and  tliat 

was  a  ftronger  cafe  than  this,  jmda^ilaiiuur  afft&njop  «f  a|ier« 

p^tuity. 

n  OK 


bk  Cnrk  Cancettaiifl; 

Termino  S.  Mich. 

In  Curia  CAN«ELLARiit, 


Brown  ver/us  Gibbf .  Cafe  87. 

Ante,  65.  ina  die  aathorltlet  tSitit  nitmi  m 
cy  Harris  leifed  in  fee  of  certain  lands,  made  a  fettlement  of  Acovrtofmity 
J"  rhem  to  the  itfe  of  himfelf  &r  life,  then  to  trufteeft  for  aJ^liSf  "^* 
term  for  year»S  *•«  sb  to  one  motctf  to  his  bwM.  ami  the  hcirs^^J*^  JJ^* 
of  his1>od)r)  with  other  reoudndek^  over^  an0  tbe  tnift  <^  die^tbac^ 
term  is  declared  to  be  for  raifii^  200  /.  apiece  for  the  tUro  daugfi*  moviii^t  tnift 
ters  of  3/,  and  a  fr^v^^  that  if  AT.  or  the  heirs  of  Jiis  bodj^  (haU  ^'^* 
{>ay,  (^€-.  to  the  daughters  at  ai,'  or  marriage,  the  term  to  ceafe« 

A/,  dies  without  iflue  male,  leaving  only  bis  faid  two  daugh« 
ters :  plaintiiF  (who  was  his  Widow)  recovered  dower  ^  law 
V^th  a  C^jat  Executlo  during  the  term,  and  now  brought  tlits  bill 
againft  the  defendants  (who  were  *  the  daughters)  to  fet  afide         ^g 
the  term,  that  (he  might  have  the  benefit  of  her  recovery  at  law^ 

It  was  infifted  upon  for  the  plaintifl^  diat  this  term  ought  to  be 
abfolutely  fet  afide,  for  that  the  intention  of  the  fettlement  could 
only  be  to  raife  portions  for  daughters,  in  cafe  M*  had  iflue  male; 
for  if  he  ihould  leave  none,  as  he  did  not,  the  daughters  were  to 
have  the  huid  itCelf,  by  virtue  of  the  limitations  of  the  fettlementij 

and 


be  Tcrin.  S^  Mich,  i6^. 

and  they  cannot  raife  themielves  a  portion  out  of  their  owri 
eftate ;  and  therefore  the  pufpofe  for  ^diich  idle  term  was  intend* 
ed)  fiulingf  the  term  in  equity  hsii  no  fubfiftence ;  and  dioogh 
where  there  is  a  term  generally  to  attend  the  iAheritance^  that 
niay  perhaps  prevent  a  dowrefs,  becaafe  it  cdfi  be  intended  to  be 
kept  on  foot  foe  ho  other  purpafe  but  to  prevent  incumbrances ; 
yet  it  will  be  otherwife  in  this  cafe,  where  the  term  is  de- 
clared to  be  for  a  particular  purpoie,  which  is  otherwiie  provided 
iMt«>65»  for;  and  though  in  the  cafe  6[  LzAy^ Radnor  verfus  Rotberanij 
this  court  would  not  fet  afidc  the  term,  yet  that  was,  becaufe  it 
was  againft  a  purchafer,  but  there  is  no  purchafcr  in  this  cafe, 
but  we  Come  againft  the  heir,  and  th^efore  the  term  in  ^fhis  cafe 
ought  to  be  wholly  fet  afide  ;  and  in  the  cafe  of  Clay  verfus  Snell^ 
tenant  by  the  courtefy  was  let  in  againft  fuch  a  term. 

2Jfy.  Admit  that  the  term  (hall  not  be  wholly  fet  ^de  ;  pt 
the  plaintiff  is  intitled  to  have  an  account  of  the  profits,  and 
to  be  let  into  die  benefit  of  her  dower^  paying  what  is  unraifed 
"7  of  the  portions ;  if  it  we're  a  common  mortgage,  it  cannot  be  de- 
.  nied  but  (be  fhould  redem ;  and  in  this  cafe  the  term  is  enly  a 
ftcurity  for  raifing  thefe  portions,  which  is  the  lame  things 

Lord  Chancellor.    In  the  cafe  of  day  veifus  Sntff^  iherp  wa$ 

fuch  an  order,  but  the  point;  was  not  debated  j  bi(t:the  qufifiion 

here  is.  Whether  a  court  of  eqwty  fhall  make  a  new  rule  ?  The 

judgment  that  the  plaintiiF  has  recovered  at  law,  is  with  a  Cefat 

Executioj  and  therefore  to  fet  afide  the  term  would  be  to  relieve 

90         her  againft  *  the  very  judgment  upon  which  ftie  founds  her  right 

Aptp,  65.      gf  relief.     In  the  cafe  of  Lady  Radnor  verfus  Rotheram  there  was 

a  purchafeXj.it  is  true,  yet  the  court  did  not  go  upon  that  reafonj 

and  here  the  plaintiff  being  a  dowrefs  muft  be  contented  with  the 

+  Poft^s:.  and  eflate  us  ,the  law  gives  it  j  f  theredemption  of  a  mortgage  is  an- 

yvZwl     *'*  other  cafe,  for  the  mortgage  is  looked  upon  as  a  perfonal  con- 

tratSl,  and  mortgagee  has  no  intcreft  beyond  his  money,  and  there 

fgre  difmiftcd  the  bill. 


Parker 


In  Curia  Cancellarias^ 
•f  Parker  ver/us  Bkckbourne.  Cafe  88. 

1  Vem.  369.  S.  C.   Glib.  Ch.  41* 

A*r  the  hearing  of  this  caufe  it  was  objefted  by  the  dcfen-  if »  neceflary 
dant  Blackbournij  that  J.  S.  who  was  a  neceflary  dc-  pn>fccuted  wgu- 
fendant^  was  not  brought  to  hearing.    Plaintiff  flie wed  they  had  ^^^^  '^^'^^ 
profecuted  him  to  a  fequeftration,  and  therefore  might  go  on.  pWndff  may 
Defendant  anfwered,  that  the  affidavit  on  which  the  procefs  ofhlmagainfttiM 
fequeftration  was  founded,  was  infufficientj  and  upon  reading  of  dano -^t  fcrv- 
it,  it  appeared  that  the  fubpcena  was  left  at  a  place  where  y,  S,  *"«  *  ^"^E?" V" 
had  only  lodged  once,  and  that  above  two  years  before  the  lodged  but  once, 

^      .  and  that  two 

lervice.  yean  before  fucbfervice,  is  not  good* 

The  court  held  it  not  fufficient  fervice  to  go  on  againft  the 
ether  defendant  alone,  unlefs  the  plaintiff  would  confent  to  ftand 
in  the  place  of  J,  S.  to  all  purpofes  j  which  he  not  doings  the    * 
caufe  went  off  for  want  of  parties. 


T 


Lord  Caftleton  verjiis  Lord  Fanfliaw.  Cafe  89; 

I  £4.  ibr.  29S,  pi.  2.  S.  C.  but  not  S.  P.    i  Eq.  abr.  154,  ••  x.  259^  c.  i.  S.  C, 

H  £  late  Lord  FanJbaWy  brother  to  the  defendant,  had  by  One  by  fiiil  de- 
his  will  made  the  defendant  the  Lorti  Fanjhaw  and  others  ^  ^bS^2!d '' 
his  executors :  and  ^er  his  debts  and  legacies  paid,  devifed  all  !^8*«^5»  v^»  ^ 

1  hu  wife,  and 

the  refidue  of  his  perfonal  *  eftate  to  his  wife,  now  married  to  the  makes  A.  and 
plaintiff  the  Lord  CaftUton*  tola  $  the  cicdi- 

tors  compound 
for  lefs  than  their  full  debti ,  from  an  apprehenfion  there  was  not  aflets  $  but  affett  afterwards  came  in. 
On  a  bill  by  the  ^e  for  an  account  of  die  furplut,  the  executors  would  have  let  in  the  croditors  to 
their  full  debu» which  would  have  reduced  the  furplus  to  tittle)  btit^e  court  would  not  fet  aiide  thit 
«ompofitiony  the  creditors  hating  no  bill  for  that  purpofe. 

100 

This  bill  was  brought  to  have  an  account  of  the  eftate,  and 
the  benefit  of  the  furplus  :  the  executors  apprehended  there 
would  not  be  aflets  to  pay  the  debts  $  and  there  was  .a  difpute 
about  a  fum  of  4000  /.  whether  it  fhould  be  accounted  aflets  or 
not,  in  equity  1  and  whilft  that  matter  was  under  debate  (it 
appearing  that  without  that  money  there  were  not  affets,  and 

f  With  refpe^  to  further  procefs  after  a  fequeftration  for  non-appearance,  and  at  tft 
taking  the  fu^geftion  of  a  btU  ff  eonfejfi  in  that  cafe,  or  when  tht  aafwcr  it  iafttf* 
ficioi^  At  5  G.  U.  €•  25.   a  Wms.  556,  and  %  Atk.  sx. 
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)>eing.doubtful  Aether  tliat  money  would  be  sugu^ged  a&ts  or 
not)  feveral  of  the  creditors  compounded  widi  the  executors  to 
Uke  lels  than  their  full  debts }  but  in  the  year  1684,  tfa^t  4000/. 
Urs^s  adjudged  to  be  aflets,  and  the  executors  were  defirous  that 
the  creditors  might  have  their  full  debts ;  but  that  was  oppofed 
|>y  the  plaintiff  (for  that  would  have  reduced  the  furplus  to 
little)  and  then  infifted  that  moft  of  the  creditors  debts  were 
barred  by  the  Statute  of  Limitations^  and  that  they  ought  not  to 
be  p^d  at  all;  but  the  defendants  the  executors  would  not  plead 
tfa^  ftatute  i  and  the  two  points  to  be  determined  were, 

xJL  Whedier  the  creditors  who  had  made  compofitions  for 
lefs  than  their  full  debts,  upon  a  fuppofition  of  a  defed  of  aftts, 
ihould  now  be  held  to  that  compofition,  when  the  executors  did 
not  defire  it  ? 

%dlj.  Whether  the  creditors  (hould  be  fent  to  law  to  recover 
their  debts,  and  the  plaintiff  be  ordered  to  make  defence  in  the 
executors  place,  and  fo  be  enabled  to  bar  them,  by  pleading  the 
Statute  of  Limitations,  which  the  executors  would^not  do  ? 

Lord  Chancelkr.  I  cannot  fet  afide  the  compofition  the  cre- 
ditors have  made,  they  have  no  bill  for  that  purpofe,  and  only 
come  in  before  the  Matter,  therefore  they  mutt  abide  by  die 
compofition,  but  I  cannot  confent  that  the  Statute  of  Limitations 
(hould  be  pleaded,  therefore  their  debts  muft  be  paid. 


lOI 


Cafe  90.  *  Bamfield  verfus  Wyndham. 


Ant^,  2«  and  tcfereacet.  Poft«45X.  456.  %  Eq.  abr.  370^  c.  to.  Brown*»  Rep.  145. 
Onedevifeshis  «y  S.  devifed  all  his  manors,  £^r.  to  truftees,  and  their  heirs 
tiiepiyineo/of  «/  *  in  truft,  immediately  out  of  the  rents  and  profits,  or  by 
Si^^Qi  hfl*  ^^^  ^l  mortgage  of  Ht^^  premiffes,  or  any  part  thereof,  to  raife 
givei  to  hh  and  levy  money  for  payment  and  fetisf;i£lion  of  all  his  juft  debts, 
vifes  hti  perfooai  With  intercft  and  charges  of  the  truftees  ^  and  if  there  fhould  be  a 
wifofSiomJie  furplus  of  lands  or  money,  that  to  be  to  his  fitters  jointly,  and 
St^Th^^wife  *^^  ^^i^^  and  all  my  pcrfonal  eftate  to  aiy  dear  wife,  whom  I 
ihaii  have  the     make  fole  executrix^ 

perfonal  eftate 
Ciempt  from  debts. 


In  Curia  Cancellarlae. 

X 

The  queftion  nvQis,  Whether  the  wife  flioold  have  the  perfonal 
eftate  exempt  from  debt^  or  whether  dut  ihouM  be  applied  in 
the  firft  place  towards  payment  of  them  ?  For  it  was  urg^d,  that 
the  deWfe  being  to  her,  who  was  ma^e  executrix,  (he  fliall  tate 
it  only  as  executrix. 

My  Lord  Chancellor  took  notice,  that  At  debts  were  more  than 
the  perfonal  eftate  amounted  to,  and  therefore  he  muft  mean, 
diat  (he  (hovld  have  it  exempt  from  debts,  or  he  muft  mean  no- 
thing ;  and  there  is  in  this  cafe  no  room  to  make  a  different  con* 
ftrudaon. 

Anonymous.  Caft  91. 

ft  Atk*  479*    a  Vesey,  3oS« 

A  Second  marriage  (etdement  is  recited  to  be  made  in  cond.  ^"*^?V 
derati6n,  that  the  wife,  had  parted  with  the  former  (ettle- vecited  to  be  in 
ment^  which  appeared  to  be  made  after  the  marriage;  but  was  re-  Tj^ot  fecurf 
cited  to  be  made  m  confideration  of  a  marriage  portion  fecured,  ^^Shro^ite'*^" 
but  no  proof  of  any  previous  agreement  for  fuch  fettlement ;  yet  poifuance  of  an 
the  court  prefumed  it,  and  fo  the  fecond  not  voluntary  agsdnft  vfooT^dir^ 
bondcreditors.  „"oT^oft* 

a&d  ft)  good  tgiinft  bond  cieditoit* 

*  Small  verfiis  Lord  Fitzwilliams.  102 

•^  Gafe  qt. 

1  Eq.  abr*  56,  c.  s.   24^  c.  a.  S.  C« 
A  Sells  an  eftate  to  B.  with  general  covenants  againft  incum-  ^^?^^  ^^jSt^ 
brances,  and  a  particular  one  againft  his  wife's  dower ;  the  terms  otaa 
then  during  the  life  of  J.  and  his  wife,  B.  articles  to  fell  to  the^S^ough  k  may 
defendant,  and  by  articles  it  was   agreed,  that  the  defendant  ^^"^^^^J**^" 
(hould  retain  400  /.  of  the  purchafe  money  in  his  hands  for  two 
years,  without  intereft ;  and  jf  in  that  time  the  wife  of  J.  re*  • 
leafed  her  dower,  the  defendant  to  pay  400/.  elfe  to  retain  it 
abfolutely V  ^^-  dies ;  his  widow  did  not  releafe  her  dower  Mrithin 
two  years,  but  brought  her  writ  of  dower,  but  died  before  a  k* 
covery  of  it.  ""'  1 

This  bill  was  to  have  the  400/.  paid,  becaufe,  but  in  nature 
of  a  penalty  to  fec^ure  againft  the  dowef,  which  is  qow  at  an  end^ 

H  2r  «ni  ^ 


Dc  Term.  S.  Mich.  1699. 

.  and  die  purchaler  now  fecured,  as  well  as  if  (he  had  releafird 
vntHa  die  two  years,  or  as  if  after  the  two  years  expired,  in 
which  cafe,  as  it  was  {aid,  this  court  would  certainly  have  re- 
lieved. 

On  the  other  fide  it  was  laid,  that  diis  was  not  in  nature  ofz 
penalty,  but  the  terms  of  the  agreement,  and  the  meafure  of  the 
JadsfadHonfor  the.  contingent  incumbrance  of  dower  j  and  that 
the  court  would  not  have  relieved  on  her  releafe,  if  after  two 
years,  much  lefs  here,  where  flie  was  fo  far  from  releaiing,  that 
(he  brought  her  writ  of  dower ;  and  if  (he  had  recovered  it  and 
lived  feveral  years,  the  defendant  could  have  had  only  the  400/* 
and  could  not  have  been  permitted,  at  leaft,  in  equity,  as  affignee 
of  B,  to  fue  the  covenant  of  jf.  againft  his  own  agreement  in 
writing,  which  took  notice  of  the  dower,  and  this  covenant  and 
agreement  to  retain  die  400  /.  as  arecompence  for  it ;  and  as  be 
run  the  hazard  of  her  living,  he  ought  now  to  have  the  advan- 
tage of  her  dying. 

The  Chancellor  was  of  the  fame  opinion,  that  he  could  not 

be  relieved,  and  decreed  accordingly. 
103 

Cafe  93.    *  Newton  verfus  Sir  Ifaac  Prefton,  executor  of 

Worts  and  Briggs,  &,  al*. 

s  Atk.  71.    6  Brown's  Pari.  Cafes,  la. 

Mortgage  in  fee  fTT^H  E  plaintiff  had  made  a  mortgage  in  fee  to  Briggs^  and 
b^^^butlSfof  -■•  ^  it  was  cxpreffed  to  be  in  confideration  of  700A  paid  by 
5r'CycuJr'J^t  ^'■'^^^-  Sir  I/aac  Prefton^  wrho  married  the  widow  and  exccu- 
of  a  declaration  trix  of  Worts^  pretended  the  money  was  TVorts^s^  and  confe- 
was  not  admit-  qucntly,  that  he  was  entitled  to  it. 

ted  to  fead  to 

tke  proof  of  it,  fo  at  to  create  a  trtift  for  him,  being  againft  the  Statute  ofFrauJu 

So  this,  bill  was  brought  againft  the  mortgagor  to  redeem, 
and  was  a  bill  of  interpleader  againft  the  defendants,  that  they 
might  di(pute  the  right  of  the  money  amongft  themfelves,  and 
tiiat  the  plaintiff  might  have  his  eftate  again,  paying  what  was 
due  to  the  right  hand. 

Sir  ffiiac  Preftm  infifted  by  his  anfwer,  that  the  money  was 
JForis^s  money,  and  that  he  was  entitled  to  it. 
^  "  12  BrigiSy 


In,  Ciiria  Canccllari». 

BriggSy  by  his  anfwer,  fworc,  that  the  money  was  his,  and  in- 
fitted  upon  the  Statute  of  Frauds  and  Perjuries^  againft  the  pre- 
tence of  Sir  Ifaac  Pre/ion ;  but  confefled  there  was  only  350  /. 
lent  j  though  it  was  intended  at  firft  that  700/.  fhould  be  taken  ' 
up,  and  the  other  350/.  fhould  be  employed  to  pay  off  a  mort- 
gage on  thepremiffcs  made  to  fyoris,  which  was  excepted  in  the 
covenant  againft  incumbrances  in  this  mortgage. 

Replications  were  filed,  and  witneffes  examined,  and  all  par-  * 
ties  joined  in  the  examination,  and  the  queftion  now  was.  Whe- 
ther Prefton  (hould  be  admitted  to  read  his  witneffes  ? 

It  was  infifted  upon  for  Pre/ion^  that  they  ought  to  be  read, 
for  that  the  Statute  of  Frauds  and  Perjuries  was  not  pleaded, 
and  that  this  did  not  feem  to  be  within  the  letter  of  die  ftatute  ; 
that  lb  were  many  other  cafes,  in  which,  notwithftanding,  this 
court  had  given  relief;  as  where  a  mortgage  was  made  by  way 
of  abfblute  conveyance,  and  a  defeazance  prepared  to  be  execut-^ 
cd  at  the  *  fame  time,  and  as  foon  as  the  mortgage  was  fealed, 
the  mortgagee  (hatched  it  up,  and  refufed  to  execute  the  defeaz- 
ance;  fo  if  a  man  employs  his  fteward  to  make  a  purchafe  with 
his  money,  and  he  take  the  conveyance  in  his  own  name,  it  viras 
faid,  the  court  had  relieved  in  thefe  cafes  \  fo  if  a  man  makes  an 
abfolute  conveyance,  but  continues  in  poffeffion,  and  pays  inte- 
reft,  and  takes  acquittances^  and  a  truft,  that  arifes  by  implicatioa 
pf  law,  is  excepted  out  of  the  ftatute. 

It  was  faid  for  BriggSy  that  this  imports  to  be  a  mortgage  for 
money  paid  by  BriggSy  and  they  would  prove  the  money  to  be 
Worts* %y  upon  which  a  truft  (hould  follow  for  them  \  and  though 
a  truft,  which  refults  by  implication  of  law  be  excepted  out  of  the 
ftatute,  yet  that  truft  muft  arife  upon  the  face  of  the  deed  itfelf ; 
and  this  ftatute  muft  take  place,  as  well  in  equity  as  at  law, 
though  a  particular  perfon  fhould  fufFer  by  it.  In  this  cafe,  the 
ftatute  is  infifted  on  only  by  way  of  anfwer,  and  not  by  plea,  for 
it  could  not  be  pleaded  here,  this  being  an  interpleading  bill,  and 
only  to  redeem ;  but  to  another  bill  brought  by  Sir  Ifaac  Pref- 
ton  for  the  money,  the  ftatute  is  pleaded;  if  you  enquire  upon  a 
parol  proof,  whofe  money  it  is,  you  go  diredly  againft  the  fta- 

H  3  tute. 
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t  Ant2>84.  tute,  and  agalnft  the  cafe  off  Kiri  verfufi  WMj  where  it 

d^reed  you  caniiot  make  an  eftate  a  truft,  by  proving  the  money 
to  be  liich  or  fuch  aone*s;  and  the  caies  put  on  die  odier  fide» 
are  not  like  this^  but  depend  upon  fySts^  as  acquittances^  po^- 
fipn^  lie. 

yu/lice  Pffwell,  I  will  not  hinder  you  from  reading,  for 
though  at  law  it  is  not  to  be  allowed,  where' a  jury  may  be  in- 
veigled- by  diat,  which  is  not  proper  evidence;  yet  here  is  no 
fuch  danger.  So  the  proofs  were  read,  but  be  would  nowdecree 
the  truft. 

105 

Cafe  94.  *  Lewkner  ver/us  Freeman. 

I  Eq.  abr.  149,  pi.  $.  S.  (J.     z  Freeman,  236.  S.  C. 

A.  brings  an  ac  fTT^  H  E  plaintiff  had  brought  his  a6lion  againft  Mr.  MeMft" 
foHybgllh'  1  ^^^«'  fo«-  JyJng  ^"»th  his  wife,  and  13  >«.  1689,  Mr. 
his  wife,  afcer    Mountazue  made  a  conveyance  of  his  land  to  truftees  in  truft  to 

which  B,  a/Tigns  ,  .      .  ,  .         ,  .  ^ ,     ,   ,  ,  ,       •      , 

hiseft^tetotnif-pay  his  debts  mentioned  m  a  fchedule  annexed  to  the  deed^  and 
f*  y  the  fewral  f^ch  Other  debts  as  he  dould  appoint,  within  ten  days  in  HiUary 
^*^^f  h*dS*^"^  term  following.  The  plaintiff  recovered  5000  /.  damages  againft 
and  fuch  other  Mr.  Mountague^  and  brought  this  bill  to  be  relieved  againft  this 
ihouia  name      deed,  as  fraudulent  againft  him,  and  made  to  defeat  him  of  his 

tnen  vx*  recovers 

5cxx>/.  damage,  and  brings  his  bill  to  fetafide  this  deed  as  fraudulent,  and  made  to  defeat  him  of  his 
rfcover)',  but  held  not  to  be  fraudulent ;  the  plaintiff  being  no  creditor  at  maicing  the  deed,  aad  his  debt 
recovered,  after  founded,  ia  Maiefid:>\  but  the  others  virere  real  creditor&y  which  it  was  conicientjous  to 
(refcj-i  but  for  the  (urplus  the  plaintiff  may  come  in. 

It  was  infifted  upon  for  the  defendant,  that  this  deed  is  either 
void  at  law  againft  the  plaintiff,  or  it  is  not;  if  it  be,  the  bill 
ought  to  be  difmifled,  becaufethe  plaintiff  has  remedy  at  law;  if 
it  be  not  void  at  law,  there  is  no  rcafon  to  relieve  the*  plaintiff* 
here  againft  the  defendants ;  the  creditors,  who  are  creditors,  as 
well  as  the  plaintiff,  and  before  him,  for  he  was  no  creditor  at 
th^  making  the  deed  j  and  they  are  creditors  more,  to  be  favour^ 
rd  in  A  court  ofequit}',  than  the  plaintiff  j  for  tjhey  are  creditors 
fdr  money  lent  and  paid,  or  wares  fold  and  delivered  j  and  the 
plaintiff  has  qply  a  demand,  founded  in  damages  for  a  tort, 

1% 
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K  w»  ftidftrthtphBoiii^  that  if  there  had  been  but  one  cre^ 
dtaky  itihight  iiave  hem  more  proper  td  fatvt  gone  to  law ;  but 
evM  dieto  W^^ight  Mcve  come  ht^e^  Ibb  this  court  has  a  cotu^ur- 
rent jiirifiUifibon with  thecbmAadn  law  j  but  as  this  cafe  island 
as  there  are  maily  creditxirs,  Where  feme  debts  may  be  gobi;  and 
fbmt  bad,  we  muft  go  on  Heie,  for  \^heri  there  are  feveral  cok* 
fiderations  of  a  deed,  and  one  be  gctddj'  thai  *  will  tuppoh  ttatf  io6 
whole  deed  at  law,  but  not  fo  here,  and  there  is  no  difference  be* 
tween  a  debt  by  contrad,  and  a  debt  founded  upon  a  tort* 

Cur:  Ttas  died  ii  hot  fraudulent,  cifher  ih*  ia#  or  eqifity^ 
for  fuch  debts  as  are  named  in  the  deed,  the  plaintiff  was  no  cre- 
ditor at  the  making  Of  die  deed  i  and  though  it  were  made  with 
an  iment  to  prefer  his  real  creditors  before  this  debt^  when  it  came 
aft^rwal-ds  to  be'  a  deb^-  yet  it  was  a  debt  founded  only  in  Male/!'- 
ciof  and  therefdkt  it  was  cOiifbientioiism  him'  to  prefer  the  other 
debts  before  it ;  but  the  plaintiff  may  have  an  intereft  in  the 
fiirplus,  after  payment  of  debts,  provided  for  by  the  deed :  let  l)im 
aeclare,  if  he  will  controvert  the  debts,  and  come  in  upon  the  fiir- 
pTus  after  the  debts  mentioned  in  the  (chedule,  or  appointed  within 
ten  days  purfuant  to  it,  a^  fatisfied. 

Lloyd  ver/iis  Carew.  Cafe  95. 

TH  E!  decree  made  in  the  Court  of  Chancery  in  this  cafe,  1  £<|.  abr.  zeo, 
having  been  reverfed  by  the  Houfe  of  Peers,  ay  Jan.  ^j^^:       g^  q^ 
1697,  without  any  further  direction ;  and  upon  the  appellant's  Shower's  PwU 
petition,  24th  March  1697,  a  further  order  made  by  the  Lords, 
that  upon  the  appellant's  paying  to  the  refpondeftt,  or  into  the 
Court  of  Chancery  for  his  ufe,  they  ihould  be  put  in  pofleffion  of 
the  eftate. 

The  appellan^  applying  to  the  Court  of  Chancery  for  an 
execution  of  that  order  (the  refpondent,  who  was  an   infan^ 
being  gone  beyond  fea,  and  his  mother,  who  was  his  guar- 
dian in  this  fuit,  being  dead)  the  court  faid,   they   could  doHovtgvtrliaa 
nothing  in  the  matter,  till  a  new  guardian  were  appointed,)^ J** ^*'^****' 
Whi^  as  it  was  fiud,  could  not  be  but  by  bringing  the  in- oak.  Rep.  17a. 

H4  fant 
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fiuit  iitto  comrty  or  his  pra]ring  acommiffion  to  have  a  giuutliaa 
affigned  him ;  and  upon  fisurch  the  appellants  did  not  find  aigr 
precedents  where  a  guardian  had  been  ocherwife  affigned;  and 
though  the  refpondent's  fiither  had,  by  his  will,  named  odier  per- 
107  fons  to  *  be  his  guardian,  in  cafe  of  die  death  of  his  mother  be« 
fore  his  age  of  21 ;  yet  they  (though  diey  adedin  other  matters) 
would  not  intermeddle  in  this. 

Wherefore  the  appellants  petitioned  the  Lords,  that  receivers 
might  be  appointed  to  receive  the  rents,  i^id  pay  thereout  to  the 
refpondent  the  intereft  of  the  4000  /•  and  the  overplus  to  the 
appellant. 

Upon  hearing  die  petition,  die  Lords  ordered  proof  fliould  be 
made  in  the  Court  of  Chancery  of  the  mifmanagement  of  die 
eftate ;  and  that  the  guardians  named  in  die  will  fhould  be  de« 
creed  to  name  a  fit  receiver,  and  if  they  would  not^  then  tfa^ 
Chiancellor  to  name  one* 

Accordingly  an  order  was  afterwards  made  by  the  Mafter  of 
die  Rolls,  in  the  abfence  of  the  Lord  Chancellor,  for  a  receiver  to 
l^c  appointed  by  a  Mafter,  m^o  fhould  give  fecurity  a^  ufuaU 
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Willis  verfus  Fineux,  Cafe  96, 

Poft,  568.    I  Eq.  9br,  1579  pi.  ft.    1  Wms.  146—^  tmir^^  Poft»  572,  591, 

r  rjl^/LAi  Pi^r^  being  feifed  in  fee  of devifed  it  toDevjfecforiift, 

^  PiVw  /awK;r,  the  father,  for  life ;  and  after  to  Pierce  Fi^  ^^JfZ" 
neux  his  fon  in  fee ;  and  by  the  fiune  will  devifed  4.00  /.  to  Pierce  f^^^y  ^- 

ing  a  fioei  tnd 

FineuxAc  fon,  to  be  paid  at  21,  and  made  Pierce  Fineux  themakinetmort^ 
father  (who  was  her  brother  and  heir)  executor,  and  died,  leaving  ^j'e^J^t  ch^ 
2000/.  perfbnalaflets,  and  Pf #r^/ /iVm^  the  fon  an  infent.  IS^"4d'"r 

the  mortgagee  having  no  notice  of  the  will*  had  a  decree  to  hold,  daring  the  rfi  of  the  mortgagor  j  an4 
the  ratfao'y  ^r  that  the  Aortgagor  had  made  an  affidavit  that  there  was  no  will,  and  that  J^  was  heir 
at  law. 

The  father  fpent  all  the  aflets,  and  made  a  leafe  for  years  of 
die  devifed  lands  to  one  Jcbn  RoUj  hj  way  of  mprtgage,  for  fe-> 
curing  200  /•  borrowed  of  him,  and  covenanted  in  the  deed  to 
levy  a  fine  to  the  mortgagee,  for  corroborating  the  term,  and  .de« 
clared,  that  the  ufe  of  the  fine  fhould  be  to  the  mortgagee  for  the 
term,  and  after  to  Fineux  the  father,  and  his  heirs ;  and  a  fine 
was  levied  accordingly  to  Robb^  and  his  heirs ;  and  the  mortgage 
was  afterwards  transferred  to  the  plaintiff's  tefbfor  Fineux^ 

*  The  fbn  came  of  age,  and  brought  his  eje6fanent,  upon  the      jm 
forfeiture  committed  by  his  fiither,  by  levying  the  fine,  and 

recovered} 
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recovered.;  and  now  the  plaintifF  brought  this  bill  to  be  re« 
lieved. 

The  Mafter  of  the  Rolls  decreed,  that  the  mortgagee  fliould 
hold  and  enjoy  againft  the  fon,  during  the  life  of  the  &ther,  and 
the  father  to  pay  coftS|  and  be  for^dofed,  unkfi  he  paid  the 
money. 

Note  I  The  father  on  making  the  mortgage,  had  made  affida- 
vit,  that  Ur/ula  Pierce  died  ifttcftat*,  though  he  had  proved  her 
vdll  long  before ;  and  that  he  knew  of  no  incumbrances  upoh  the 
eftate. 

Cafe  97,  -f-  Jackfon  ver/us  l^arrant. 

§  Poft,  348. 4S3.  562,  X  £q.  abr.  s68^  pi.  8.  S.  C.  8  Vin,  abr»  409*  c.  34»  46i»  c  i6..i6  Vm^thu 
448,  c.  5.  S.  C.  2  Vem.  414.  S.  C.  i  Vcrn.j55  *•  3*4 *•  4^*  **•  *  Vern.  72  P«.  181  P*.  i99i« 
'348p»,  508I.  673I.  758.  766I.  1  Wmt.  566I.  448P.  783  L  aWms.  S13P.  610I.  j  Wrat 
120  P*.  172 1.  414  P*  Cafes  temp.  Talb.  117  P*,  Comyns,  716I.  i  Vez.  44.  ir8I.  208'P.  2  Adu 
123.  izS^*.  184P*  3  Atk.  1141.  319I*.  416  P«  2  Bmwn's  Parf.' Caf&y  347 1.  Brown*s  Rep. 
i8z^  119 1*.  163  P.  191 1*..  2981*.— ^  fw^r^,  Poff,  1401  195.  213.  220.  267.290.  I  Vera. 
2C4.  335  P.  2Vcm.  92P.  208 1*.  617  P*.  I  Wms.  401  P.  2  Wms.  610  P.  276  P.  3  Wmi. 
)  34  P.  Ctte  temp.  '1  alb.  1 93  P»  2  Vez.  209  P.  2^  1  r.  x  Atk.  361  P.  482  L*.  500  P.  502  !*• 
•510*.  555  PS    3  Atk.  219  !••  504'.    Brown's  Rep,  303  P.  395  P. 

^  Tbofe  cafes  maiked  v^lth  P,  «re  cafea  of  poitions  or  U(|adt8  frdtt  »  f$iM  to  a'  chiM« 
Thsfii  with  ly  of  legacitt  froOi  a  ftranfsr  to  %  child. 

•  Th«fc  marked  with  aa  aiVeriik,  where  the  fiortiOiSs  of  legldet  «e-  dtafrgei*  u{Mi  likd  or  « 

mixed  fund. 

A  fort!/>n  dfrif.     it     Poftiort  waS  devifed  to  a  d«aghtcf,  to'  b^  railbd  otit  of  2 

ed  tki  a  daughter       /  \ 

outofareaj  and  xX.  Fcal  and  pcffonal  cftatc,  and  tb  be  paid  at  2x5  the  daugh- 
?o  teSd«  2?,  ^^^  marries,  and  dies  before  21,  leaving  a  child. 

without  faying,  or  marri-jecj  tlic  daughter  mirries,  and  dies  before  21,  yet  h^  reafiii  of  the  tKornagt'd 

was  thinduc^  marriai'^beiKgtktcA'jpofpirtibni* 

It  was  infiffed  u}X)n,  that  the  portion  was  not  to  be  raifcf, 
nor  was  ever  due,  bpcaufe  flie  died' before  the  tinie  of  payment; 
and  the  niarrlage  in  this  cafe  is  no  more  to  the  pajmaent,  than 
any^ther  thing  would  have  been ;  and  though  it  might  have 
been  more  lealbnablc  to  haVc  had  the  teftatbr  to  have  limited  it 
to  be  paid  at  21^  or  marriage,  yet  he  has  not  fo  done ;  aiid  the 

t  ThU  dcf  rre  wm  reverfed  lA  ]>arr  in  the  Houfe  of  Lonl»,  at  to  the  tM.  o(  d>c  "i* 
liilftd  d>.;tc,  but  without  prejudice  to  the  general  queffion,  1  Brown^s  Pari.  Cafcl>6it-« 
Set  dKt  ahovecafe  oort  ampiy  and  accuracdy  ikktc4i  >ibi4« 

4  court 
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court  muft  judge  according  to  what  is  done,  and  not  according 
to  what  had  been  more  reafonable  to  have  been  done. 

Cur,  Let  an  account  be  taken  of  the  eftate,  and  then  die  court 
will  give  its  opinion,  but  my  Lord  Chancellor  inclined  ftrongly^ 
that  the  portion  was  payable,  and  faid,  the  reaibn  of  all  the  cafes 
go  that  way ;  for  they  go  upon  this,  that  there  being  no  marriage^ 
that  did  not  happen^  which  was  the  caufe  of  the  portion^ 


D  £ 


De  Term.  Pafcha,  1700, 
no  ♦D  E 

Termino  Pafchac, 

1700. 

In  Curia  CANCELiARiiE, 


Cafe  98f  Danby  verfus  Lawfon. 

,  E^.  abr.  3514,  pl.  3i  4-  S.  C.    P«a.  Reg.  %u 

If  one  be  token  T^  EFENDANT,  who  was  a  feme  (Covert,  was  taken  upon 
men",  cUheHn'  \  3  an  attachment  for  non-performance  of  a  decree,  and  the 
^'^^iftera**'  o*^^^  refufed  to  bring  her  before  the  Regifter  to  appear,  but  car- 
<iecree;  yet  in  fjcd  her  to  Niwgat€y  and  now  fhe  moved  the  court  that  fee 
appcarinrbc^  might  appear  before  the  Regifter,  and  be  difcharged  out  of  cuf- 
SrS'i.^te'  tody;  and  the  queftion  was.  Whether  by  the  courfe  of  die 
difcharged,  and  court  fiic  is  to  be  difcharged  upon  her  appearing,  or  to  anfwcr 

toanfwerthein-  ^  *  ♦  *  i»/ 

terrogatpries  at    in  Cuftody? 

large,  not  in  cuf- 

tidy  }  and  if  he  be  contmued  in  onftody,  the  court  on  motion  and  appearing  before  the  Regifter,  will 

4ifcharge  him* 

It  was  agreed,  that  upon  an  attachment  in  procefs,  fhe  muft 
l^e  at  large  upon  her  appearing,  but  the  plaintiff's  counfel  iaid  it 
was  otherwife  in  execution ;  but  all  the  regifters  and  ancient 
pra6lifers  were  of  opinion  that  it  was  the  fame  in  both  cafes  ;  and 
Mr.  Guidott  the  Regifter  cited  the  cafe  of  one  Swaiuy  who  was 
Xit  taken  up  for  not  paymg  80 /•  and  difcharged  *  upon  appearing, 
and  that  upon  debate  j  but  on  an  attachment  in  execution  the 
flieriiFmay  infiftuponfecurity  proportionable  to  the  duty,  but  in 
procefs  it  is  only  40/.  penalty  j  and  upon  appearing  fhe  is  to  be 

at 
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•at  largC)  and  not  to  aniVrer  in  cuftody,  diough  the  interrogatories 
be  filed ;  and  upon  the  Regifter's  certificate  diat  the  party  has 
appeared,  theQierifFis  to  deliver  up  the  bond. 

The  Mailer  of  the  Rolls  faid  there  was  undoubtedly  a  differ- 
ence between  a  contempt  to  the  honour  of  the  court,  and  the 
breach  of  a  decree ;  upon  the  firft  the  party  is  to  anfwer  in  Fift^ 
culis^  but  not  upon  the  latter ;  fo  (he  was  difcharged  (but  inter- 
rogatories being  filed)  (he  was  ordered  to  anfwer  in  four  days,  or 
ftand  committed. 


A 


Rockley  verfus  Kelley.  Cafe  99. 

I  Eq.  abr.  126,  pL  i%*  S.  C.  but  not  S.  P. 
Decree  was  made  by  the  Commiflioners  of  Charitable  Ufes,  Whether  excep- 

,  .  1    .  toons  to  a  decree 

and  exceptions  were  taken  to  it,  and  they  now  came  onoftheCommif- 

before  the  Matter  of  the  Rolls,,  and  he  and  moft  of  the  bar  were  ofri^^ufe^^ty 

opinion,  that  by  the  (btute  of  Eliz.  die  Mafter  of  the  Rolls  ^^Y^!^J^^^^ 

hear  an  appeal,  as  the  Chancellor  may,  and  may  affirm  the  de-RoUs,  by  the 

cree  and  give  co(k,  notwithihmding  the  (htute  mentions  onlyc.  4.  or^oniy  bel 

the  Chancellor;  but  Mr.  EAvards  the  Regifter  faid, it  had  al-^^^^^^- 

ways  been  an  exception,  and  therefore  the  Mafter  of  die  Rolls '^'^  3  Biadtft. 

I.J       ^.      .    •  €00.417. 

would  do  nothing  in  it. 

Shutc  verfus  Shute.  Cafe  loo. 

9  Mod.  43.  S.  C.    %  Eq.  mbr.  1 57,  c.  i.    3  Wms.  tjS.    3  Atk.  547  to  550.    Banbury,  |6. 

TH  £  Bill  was  to  have  dower  of  her  hu(band's  real  e(bte^  DiTorce  m  mnfi 
and  a  (hare  of  his  perfonal  eftatc  for  hericlf  and  child  bySLStddSA; 
him,  he  dying  inte(fate  j  and  adminiftration  granted  to  another,  ^^'^"'^Ki 
becaufe  there  was  a  divorce  between  her  hu(band  and  her,  tftfaewjfeinre. 

menfi  it  tboro.  d^"but  wiU 

leave  her  to  the 
law;  neither  will  theSoiritual  Court  grant  heradmiidaratlony  nor  Chtnocry  de««c  her  a  dlftributiva 

Mafter  of  the  Rolls.  As  to  the  dower,  whether  you  are  en- 
tided  to  it,  go  to  law,  there  being  no  impediment^  and  therefore 
as  to  that,  die  bill  muft  be  difmi(red. 

♦  The  granting  admini(tration  is  in  the  Ecclefiaftical  Court,       xi2 
but  the  diftribudon  does  more  properly  belong  to  diis  court ;  but 

fmce 
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fiiice  in  llie  Ecclefiaftiosl  Court Ae  is  not  fiicfa  a  wife  as  Is4 
titled  to  admiaiftntioii^  I  will  decree  no  diftribution,  therefoie 
tlie  bill  muft  be  diliniBed  as  to  diat  too ;  and  if  you  can  repeal 
tfiat  feotence,  you  will  then  be  entitled  to  diftribution. 

Note ;  Friday  26  ^f  April,  1700,  the  Earl  ?f  Jcrfcy,  princifal 
Secretary  of  Static  watfint  to  fetch  the  Great  Seal  from  my  Lord 
Chancellory  but  having  no  warrant  in  writing  td  demand  it^  my 
Lord  Chancellor  refufed  to  deliver  it ;  but  the  next  day  the  Secre- 
tary  came  with  a  warranty  and  then  thefeal  was  delivered  to  him\ 
and  Sunday  the  yh  ofMzy  the  cujlody  thereof  was  committed  U  the 
two  Chief  Jujlices  and  Chief  Bar on^  with  a  fpecial  commiffion  t0 
feal  writs  \  and  they  fat  at  Seijeant's-Inn  the  MondsLj  following  t$ 
feal  writs ;  and  the  Mafler  of  the  Rolls  fat  in  the  Court  ofChan^ 
eery  to  hear  caufeSy  by  virtue  of  a  commijjiony  in  the  ufualform  to 
hear  caufes  in  Abfentia  Cancellarii ;  and  afterwards  the  cuflody  of 
the  Great  Seal  was  given  to  Sir  Nathan  Wright,  Knigbfy  one  rf 
the  King^s  Serjeants* 


D£ 
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Ball  verfus  Bumford*  Caft  lor. 

Eq.  a^.  354>  pL  5,  S,  C.    %  £5.  i^r.  667,  c  u 
J?Dmund  Anderfin  being  tenant  for  life  of  lands,  then  as  to  The  wife  Joim 
•^  part  to  his  wife  for  life  for  her  jointure,  then  to  the  heirs  JJJa  tTict^ 
male  of  their  two  bodies,  acknowlcd^s  a  judgment  to  the  plain-  J^^^  ^^^ 
tiff,  and  then  enters  into  covenants  witfa^,  S.  that  he  and  hisJ»«>«we>*Jt» 
wife  would  join  in  a  fine,  which  fliouW  be  in  die  firft  place  to  eLtftttlSf  vni  ^ 
J,  S.  and  hi*  heirs,  by  way  of  mortgage,  for  fecuring  a  fiim'  of*^^Jj*^ 
money,  then  to  the  hulband  for  life,  then  to  the  wife  for  life  for  *»^<*.^  *«**    ^ 
her  jointure,  then  to  the  fons  of  them  two  in  tail,  then  to  the  wife  jor)iA»  k. 
daughters  in  tail ;  and  a  fine  was  levied  accordingly :  and  diereSi!^^^'^ 
were  other  incumbrances  upon  the  eftate,  prior  to  the  firft  fet-  ^"»«^«  *«      ^ 
tlement,  which  J.  S.  the  mortgagee^  or  the  defeiuiaat  Bmr^^d^^^^^Ounto^ 
(for  whom  he  was  a  truftee)  purchafed  in.  CwSifw  ?/ 'the 

huAand*t  ante* 
cedent  CO  the  barring  of  the  eftate  tail|  but  the  limitatioos  to  th^  ▼olontary,  antefs  the  coii£4entioa9f 
the  «nfc*t  partial  mth  her. joiacure^  had  zjsxcaM  aUp.  ttt  tba  UnBtJMCi^A.tft  th»  imfjtttxrtm 

Edmini  Anderfin  died  without  iffiie  male,  leaving  l^i^  daiiglb- 
ters  of  diat  marriage,  who  were  likewife  defendftnts* 

>PlaintifF  brought  bis  bill  to  be  let  into  the  benefit  of  his      Xf4 
jttdgpieat,  paying  the  mortgagee  what  he  had  really  paid  for  that 

by 
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by  the  fine;  the  eftate  taO  was  barred,  and  the  judgment  Id  '^ 
and  this  fetdement  on  the  daughters  was  voluntary. 

It  was  admitted,  that  the  fine  had  barred  the  eftate  tail  created 
by  the  firft  fettlement^  but  infifted  that  the  daughters  were  pur- 
chafer^  by  the  mother's  joining  to  bar  her  jointure,  and  letting 
in  the^  incumbrance  j  and  that  that  coniideration  did  extend  to 
die  eftate  of  the  daughters  as  well  as  her  own. 

My  Lord  Keeper  was  of  opinion,  that  this  might  have  been 
made  a  good  coniideration  for  both  ;  but  it  was  not  exprefled  in 
die  deed  to  be  any  confideradon  for  fetding  die  eftate  xupon  the 
daughters,  but  was  a  voluntary  gift  of  the  wife  to  her  huflnnd, 
'  and  therefore  the  daughters  eftate  muft  be  taken  to  be  volun- 
tary )  and  fo  a  judgment  creditor  ought  to  have  the  afliftance  tf 
this  court  before  them. 


Cafe  102*  Spiccr  verfus  Hayward. 

I  Vera.  483.  1  Vera.  187.  142.  GUb.Rep.  9.  »  Wmi.  431.  3  Wms.  294.  339%  Cife» 
tsinp.  Ttlb.  153,    X  Yes.  254.    2Vex.  i6o. 

^^^ffhtdfe-  npHE  plaintiff  had  feduced  his  wife's  fifter,  and  had  fevc- 
fifttr»MKihad  X  ^  children  by  her,  and  had  given  her  fome  bonds  for 
by  hev^  andgmPfT^^^^  ^  money,  which  were  intended  as  a  provifion  for  her 
^''^wJtof  *"^  *^  children/  and  afterwards  gave  her  a  weekly  allowance : 
noney,  atapro-  one  of  the  bonds  was  put  in  fuit  againft  him,  and  he  bfought 
an/her  cbii-  dils  bill,  fuggefting  that  the  bonds  were  not  given  for  money 
bonds  l^nglui^  ^*'**>  ^^  ^^^  Valuable  confide  ration,  and  befides  that  they  were 
be  brought  a     fadsfied  (meaning  the  weekly  pajrments)  and  upon  the  defendant's 

BUlj  tOgKCltlJIg 

that  theboDds    anfwer,  and  plaindiPs  letters,  die  cafe  appeared  utfupra. 

ware  given  for  no 

vahiablf  confidcradoHi  but  was  dUmUIed  with  good  cofts. 

My  Lord  Keeper  laid  he  could  do  no  more  againft  the  bail 

than  decree  the  payment  of  what  was  due  on  the  bonds  for 

^        principal  and  intereft,  with  good  cofts,  by  a  *j(hort  day,  or  elfe 

die  bill  to  be  difmifled  with  cofts^  and  faid  it  viras  a  pity  he 

could  do  no  more. 


Specring 
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Speering  verfus  Lynn  &  Ux'  &  Field  &  al\      Cafe  103. 
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A  Vera.  376.  S»  C.     I  Eq.  tW.  30,  pU  6.  S.  C* 
>EFENDANT  gave  fecurity  in  the  ufual  manner,  to  abide  An"^*»^e>ntha 

'  title  of  an  order 

die  order  on  hearing ;  and  then  a  decree  was,  made,  and  amended,  tho* 
a  report  upon  it,  and  the  recognizances  fued  againft  Fiild  the  JJ/ w"f  gawT 
furety  for  non-performanc^  who  pleads  in  abatement  that  there  ^IJSf'^"^*^!^^ 
was  no  order  on  hearing;  they  reply,  and  fet  forth  the  order  on«fl»«ring. 
hearing  the  report^,  the  order  for  confirming  Nijiy  and  the  order 
for  making  that  abfolute  ;  but  defendants  rejoin,  that  in  the  title 
of  the  two  laft  orders  the  words  W  ux^  were  omitted,  but  the 
body  of  them  was  right,  and  fo  they  were  not  orders  in  that 
caufe ;  yet  on  motion  the  title  of  the  orders  was  amended  by 
order  Ntfiy  isfc. 

It  was  now  infilled  that  they  ought  not  againft  th6  defendant, 
who  wa^  but  a  furety,  and  cited  the  cafe  of  Northcott  verfus 
Northcott  this  term,  where,  on  a  decree  againft  baron  and  feme^ 
all  die  procefs  of  contempt  was  right,  dll  the  ferjeant  at  arms, 
and  the  order  for^  that  was  only  againft  the  bai^n,  and  fo  was 
die  fequeftration ;  and  after  the  hufoand's  death  a  fequeftration 
went  againft  die  wife's  jointure,  and  it  was  moved  to  be  amend-« 
ed,  but  the  party  could  not  prevail. 

On  the  other  fide  it  was  (aid,  that  this  was  only  the  clerk'^ 
miftake,  and  was  to  carry  on  the  juftice  of  the  court,  and  there«» 
fore  ought  to  be  amended,  and  cited  the  cafe  of  Earl  and  Earl 
this  term,  where  affidavit  was  ordered  to  be  filed  after,  to  fup-^ 
port  a  fequeftration,  being  really  made  before  the  fequeftration, 
and  the  order  of  amending  was  made  abfoIutQ  in  the  principal 
cafe. 

116 

♦  Profter  wrfus  Cooper.  Cafe  104. 

%  Vern.  377.     1  £q.  abr.  314,  pi.  3.  S.  C*    %  Atk«  333. 

TLJEnry  Gafcoign^  in  164 1,  made  a  mortgage  in  fee  for  300/.  Mortgagee 
^^  to  Gilbert  Cooper^  of  lands  of  about  30/.  ptr  ann.  in  1652  ;  ^^»  ^^^ 
die  mortgagee  took  poflcflion,and  in  1660  devifcd  the  lands  tofufficfenttoan- 
Jntbony  Cooper  -,  in  1686,  the  devifee  brought  a  bill  to  foreclofe,  yet  the  arieats  * 
to  which  die  defendants  pleaded  a  fetdement  prior  to  the  mort-  *f^°ft  *^J7he 

cofts  and  chargci  iDui^« 

I  gage. 
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gage,  but  that  was  foucid  to  be  fraudulent ;  and  the  wift  of  the 
mortgagor  had  recovered  a  third  part  as  dower  againft  the  mort- 
gageei  fo  that  the  profits  did  not  anfwer  the  intereft  of  the 
money,  which  was  then  8/.  per  cent,  and  there  had  been  in- 
fancies on  the  plaintiff's  part  for  feveral  years. 

M^Jier ,of  the  Rolls.  The  plaintiff  mufl  redeem,  and  (hall  pay 
8/.  per  cent,  only  to  the  time  of  the  ordinance  of  parliament 
that  reduced  the  interefl  of  monies  \  and  though  the  profits  were 
not  fufficient  to  anfwer  the  intent,  yet  the  arrears  cannot  carry 
interefl,  but  the  cofts  and  charges  mufl. 

«os.  David  Eyton  verfus  John  Eyton  &  Jane  Ux'  & 

An,  Eyton. 

iVcm.  380.  S.  C,   Eq.  abr.  169,  pi.  i.  S. C.   f  »Eq«  «*'•  *86,  c,  i.    i  Wmt,  733,  %  Vfmu  748. 
i  Vc«.235.  38^.  505.    2  Vc«.  133. 

^l^^^^^  CT^i/tf;«^J  Eyton  had  three  fons,  Benjamin^  Randall^  and  David^ 

micted  iufficicnt  ^     and  the  6th  of  OSfobery  2  Car*  i.  made  a  fettlement  of  all 

raticll^^nc,  Ind  hls  lands  to  the  ufe  of  himfelf  for  life ;  remainder  to  the  ufe  of 

creT^'urLVt''  ^^^  ^^^  '^^  ^^^  •  *^"  *^  ^°  P*^^»  ^^  *^  "^  ^^  Benjamin  and  the 
^'^  heirs  male  of  his  body ;  remainder  to  RandaU  and  the  heirs  male 

of  his  body )  remainder  to  David  and  the  heirs  male  of  his  i)ody : 
and  as  to  the  other  part,  to  RandaU  and  the  heirs  male  of  his 
body ;  remainder  to  Benjamin  and  the  heirs  male  of  his  body ; 
remainder  to  David  and  the  heirs  male  of  his  body  :  and  as  to 
the  other  part,  to  David  and  the  heirs  male  of  his  body  \  it* 
2 1'y  mainder  to  Benjamin  and  ♦  the  heirs  male  of  his  body;  remainder 
to  RandaU  and  the  heirs  male  of  his  body ;  with  remainder  of 
the  whole  to  Thomas  in  fee. 

Benjamin  was  a  lunatic,  and  had  no  ilTue  male,  and  only  two 
.  daughters,  Jane  and  Anne  (defendants)  j  RandaU  died  without 
ifiuej  David  had  ilTue  David -{xfat  plaintiff)  and  John  (thede* 
fendant)  who  married  Jane  the  eldefl  daughter  of  Benjamin. 

David  exhibited  his  bill  againft  Ber^dmln  and  John^  and  Jane 
•  his  wife,  fctting  forth,  that  Thomas  his  grandfather  had  madciomc 

■J"  Thcfc  authorities  arc  referred  to,  for  the  purpofe  of  (hewing  what  evidence  the 
•ourt  rt^uirfis  in  caies  where  inftruments  have  been  loft>  f«ppf«flcd>  or  ddbofod. 

5  fettlement, 
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fcttlcmcnt,  whereby  part  o^  the  eftate  did  then  belong  to  him, 
and  charged  diat  the  fettlement  was  come  to  the  defendant's 
handS)  and  prayed  a  difcovery  of  it. 

John  anfwers,  and  fets  forth,  that  he  had  fuch  fettlement  in  his 
cuftody,  and  fets  forth  the  limitations  to  be  ut  fupra^  but  that  he 
could  not  part  with  it,  becaufe  he  was  advifed  it  did  belong  to 
Benjamin. 

The  caufe  refted  upon  this  anfwcr  fcveral  years,  and  Benjamin 
died  widioutiffue  male  ;  and  his  faid  two  daughters  were  his  co- 
heirs, and  alfo  heirs  to  Thomas  the  grandfather. 

Then  die  plaintiff  amended  his  bill,  and  made  Anne  a  party, 
and  charged  further,  that  in  the  fettlement  by  Thomas  there  was 
a  provifb,  diat  if  any  of  his  fons  died  without  ifTue  male,  fo  that 
the  land  fhould  come  to  any  of  the  brothers,  they  ihould  pay  to 
the  daughter  of  fuch  brother,  fo  djdng,  fo  much,  and  that  he.  had 
tendered,  and  was  ready  to  pay  according  to  the  provifo. 

To  this  amended  bill  John  anfwers,  and  fays,  he  does  not  un- 
derftand  the  limitations  of  fettlements,  and  that,  he  does  not 
know  Whether  he  had  fet  them  forth  right  in  his  former  anfwer ; 
that  he  knew  of  no  other  fettlement  but  what  was  mentioned  in 
his  former  anfwer,  which  he  had  feveral  years  fince  delivered  to 
Benjamin^  and  had  no  copy  of  it. 

♦  Jane  his  wife  anfwcred  by  herfelf  apart,  and  Anne  anfwercd,        j  j  g 
and  by  their  anfwer  infift  upon  their  title,  as  heirs  to  Benjamin^ 
and  deny  that  they  ever  fiw  or  heard  of  any  fettlement  made  by  ^ 
Thtmuis  the  grandfiither. 

The  jrfaintifFhad  renewed  a  counterpart  of  the  deed  of  fettle- 
ment^ and  there  was  a  provifo,  as  was  mentioned  in  the  amended 
bill ;  and  there  was  fome  proof  that  fome  part  of  the  land  had 
been  fold  by  Randall^  and  enjoyed  accordingly,  but  no  other 
proof  of  the  fettlement. 

At  the  hearing  it  was  inlifted,  that  the  hufband's  anfwer, 
whereby  he  had  confeffid  the  fettlement^  was  no  evidence  againft         "^ 
his  wife  (being  in  a  matter  of  inheritance)  and  that  without 
other  evidence  of  the  fettlement  they  could  not  make  ufe  of  this, 
which  they  pretended  to  be  a  counterpart ;  yet  the  Mafter  of  the 

I  2  Rolls 
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Rolls  decreed  a  conveyance  to  the  plaintiff,  and  an  account  of 
the  rents  and  profits  j  and  on  appeal  this  decree  was  confirmed 
by  my  Lord  Keeper,  who  thought,  as  this  cafe  was,  the  counter-^ 
part  would  of  itfelf  be  evidence  enough  at  law  of  the  fettlemcnt. 
Sed  quart  de  hoc. 

Cafe  106.  Burnett  verfus  Kinafton. 

Anti,  63,  and  references,  i  Kq.  abr.  69,  pi.  5.  S.  C.  70,  pi.  15.  a  Freeman,  139.  S.  C.  a  Vera. 
68.  2  Veen.  401.  S.  C.  Giib«Rep.98.  aWms.  xii.  Cafes  temp.  Talb.  168  to  170.  t  Atk. 
280.459.    2  Atk.  207.    Puft>4X7. 

A  feme  covert  'TT^  H  ^  plaintiff's  fether  had  married  the  defendant's  aunt 
being  entitled  to     ■      f^j.  jjjg  fecond  wife,   and  (he  was  interefted  in  fevcral 

1400/. on  amort-      •**•  ' 

gage  in  fee,  hui>  mortgages  for  feveral  fums  of  money,    amounting   in  all  to 

band  articles  to  ,ri.,  t        r  \  i-t  ^ 

lay  out  this  mo-  3200/.  (which  was  her  fortune)  among  which,  one  ^vas  a  mort- 
of  u'n<fa,Tbe*^'gage  in  fee  for  1400/.  from  her  brother  the  defendant's  father; 
fettled  as  a  pro-  ^^f  marriage,  the  plaintiff  (who  was  a  foldier  of  fortune)  exe- 
and  his  wife,  cuted  articles  *  between  himfelf  of  the  one  part,  and  fomc  of  his 
Sewifedies"^    wife's  relations  of  the  odier  part,  whereby  he  agreed  tiiat  he 

thfhuftiLnd*''  ^°^^  ^^  ^^^  *^°'-  ®f  '"^  ^f^'*  fortune  to  his  oW  ufe,  and 
takes  adminif-  ^at  the  remaining  3000  /.  of  his  wife's  fortune  (hould  be  in- 
and  by  will  de*.  vefled  in  a  purchafe  of  lands,  which  (hould  be  fettled  to  the  ufe  of 
to'^'^'pUiS  J^imfclf  for  life,  then  to  the  ufe  of  his  wife  for  life,  then  to  the  firft 
before  payment  ^nd  Other  fons  of  the  marriage  in  tail  male,  with  a  term  to  truffecs 

©fit,  and  dies.  ^  ' 

On  a  biU  brought  to  raife  portions  for  younger  children;  then  to  the  heirs  of  the 
!mi?ftratoV</«    body  of  the  wife,  and  Aen  to  the  right  heirs  of  the  hufband. 

honisnorif  &c»  of 

the  wife,  held  thei«  could  be  no  relief,  the  law  being  with  the  defendants.    This  money  belonged  to  the 
adminiftrator  ^*  ionis  »«»,  &c.  of  the  wife,  and  is  diftributable  amdngft  her  next  of  kin* 
119 

The  wife  was  no  party  to  thefe  articles,  and  foon  after  died 
without  iffue,  fo  that  all  the  remainders  mentioned  in  the  articles 
to  the  hufband's  remainder  in  fee  were  fpent,  and  the  hufband 
furvived  and  took  adminiflration  to  her,  and  came  to  an  account 
with  Kinnafion  the  mortgagor  for  the  1400  /.  and  he  promifed  to 
pay  the  money  within  three  months,  and  in  confideration  thereof 
had  an  abatement  of  50  /.  but  he  did  not  pay  the  money  at  Ac 
time ;  and  before  it  was  paid  Burnet  the  hufband  died,  but  before 
'  his  death  made  his  will,  and  thereby  devifed  this  money  (after 

.  .       debts 
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debts  paid]  to  be  equally  divided  amongft  the  plaintiiFs,  who  were 
his  children  by  his  firft  virife. 

Adminiftradon  de  bonis  non^  bfc,  to  the  fecond  wife  vras  grant* 
ed  to  die  defendant  Aiillsy  and  the  queftion  was.  Whether  thefe 
articles,  made  by  Burnett  after  his  marriage^  ^re  fuch  an  altera- 
tion of  the  property  of  the  wife's  money,  as  that  the  hufband  had 
power  to  difpofe  of  it  by  his  wiU,  or  whether  it  belonged  to  the 
adminiftrator  de  bonis  mn^  bfc.  of  the  wife,  and  was  to  be  diftri-' 
buted  amongft  the  next  of  kin  i 

For  the  plaintiffs  it  was  argued,  that  though*  this  mortgage 
were  an  eftate  of  inheritance  in  the  wife,  yet  being  but  a  fecurity 
for  money,  it  is  in  confideration  of  equity  a  chattel  intereft  only, . 
and  ihall  go  to  the  executor,  and  not  to  the  heir,  and  is  therefore 
difpofable  by  the  hufband  without  his  wife,  as  other  chattel  ♦  in-  j^q 
terefts  of  hers  are ;  and  nobody' can  deny  but  that  a  hufband  can 
affign  over  or  releafe  a  thing  in  adion  of  his  wife's ;  and  the  wifeS 
confent  or  joining  in  die  articles  would  not  have  altered  the  cafe, 
for  of  the  perfonal  things  of  the  wife,  the  hufband  has  a  difpofmg 
power  without  her  confent ;  and  if  this  be  not  a  good  difpofition, 
then  neither  the  hufband  nor  wife,  or  both,  can  after  marriage 
di^fe  of  a  perfonalty  of  the  wife  ;  and  whereas  it  has  been  faid 
on  the  other  fide,  that  there  is  a  difference  between  a  temporary 
intereft  and  an  abfolute  interefl,  and  in  this  cafe  the  intereft  of  the 
hufband  is  only  a  temporary  intereft,  that  diftiniSlion  is  of  no 
force  where  the  difpofitiop  is  made  during  the  continuance  of 
fuch  temporary  intereft,  as  it  was  in  this  cafe  ;  and  it  is  not  the 
fame  as  if  it  had  been  a  difpofal  by  will,  which  it  is  urged  would 
not  have  bcfen  good,  for  there  the  intereft  of  the  hufband  is  fpent, 
and  die  wife  in  by  furvivorfhip  before  his  will  can  take  place  i  as 
if  there  be  two  joint-tenants,  and  one  devifes  his  moiety,  and 
dies,  this  court  will  not  help  againft  the  furvivor;  but  if  in  his 
life-time  he  had  agreed  to  affign  over,  though  voluntarily,  this 
court  would  have  made  it  good. 

On  the  other  fide  it  was  urged,  that  they  had  the  law  widi 
them,  and  no  reafon  for  a  court  of  equity  to  interpofe  ;  that  the 
articles  were  after  marriage,  and  voluntary,  and  that  the  wife 

I  3  had 
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had  done  nothing  to  bind  herfelf;  that  the  hufband,  notwiA- 
ftanding  the  articles,  might  have  {bid  or  affigned  i  or  if  the  ar* 
tides  would  have  bound  him,  yet  they  could  not  bind  hi&  wifc» 
for  he  can  only  bind  her  by  executing  his  legal  power,  viz.  by 
releaiing  or  receiving  the  money }  and  his  power  was  but  tem* 
porary,  and  not  abfolute,  and  be  had  made  no  fardier  difpofition 
during  the  time  he  was  adminiftrator  to  his  wife  i  Aat  notwith- 
(landing  thefe  articles,  the  wife  muft  have  joined  in  fuit  for  this 
duty,  and  the  benefit  of  it  would  have  furvived  to  her ;  and  the 
Z2X  ^^S^  intereft  of  a  feme  covert  cannot  be  bound,  but  by  a  *  fixiG^ 
nor  the  equitable  intereft  without  a  decree.  And  Major  Gene- 
ral Egerton^s  cafe  was  cited,  where  a  mortgage  went  to  a  wife 
who  furvived ;  and  a  cafe  where  it  was  faid  that  a  legacy  being 
devifed  to  a  feme  covert,  her  hufband  afterwards  became  a  bank- 
rupt, and  the  CommiiHoners  afligned  over  this  legacy,  and  then 
the  bankrupt  died,  and  decreed  the  wife  furviving  fbould  have  the 
legacy. 

Lord  Keeper.  If  a  hufband  aflign$  a  band  of  his  wife's  for  a 
valuable  confideration,  this  aifignment  will  not  bind  the  wife  if 
(he  furvives  \  and  fo  it  is  in  this  cafe,  for,  the  wife  claims  para- 
mount. If  one  joint  tenant  grants  a  rent-charge,  can  the  gran* 
tee  come  againft  the  furvivor  to  make  it  good  ?  Surely  no. 
Perhaps  an  agreement  to  aflign  might  be  otherwife^  though  I 
think  it  would  not :  here  is  nothing  but  the  zd  of  the  huiband 
without  any  confideration,  and  the  plaintiffs  have  no  title ;  let  the 
bill  be  difmified. 


D  E 
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;Fofter  ver/us  Foftcr.  Cafe  107. 

I  Eq.  »br.  365,  pi.  7.  S.  C.   »  Vera.  386.  S.  C.--i  antrt,  a  Veia.  38«.  i  ch.  Cafe«,  iSj  +,' 
T^IUlam  Fojitr  by  will  devifes  an  annuity  of  100/.  per  aim.  to  Devlfeeof  arent 
'^    A.  his  father,  for  life,  to  be  iffuing  out  of  the  rents  and^^'^J^'' 
Dfofits  of  Black  Acre,  and  to  be  paid  half  yearly,  with  daufe  of 'fun  o^^  of 

*»>>>  •       M  %    Af     r\t     t    jt  L  !•!  *"*  rents  and 

dlftrefe,  and  devifes  Jrhtte  Acre^  and  alio  Bluck  Acre^  charged  with  profks  of  lands 
the  faid  annuity,  to  the  defendant,  his  nephew,  and  his  heirs.        worth  bli7 50/. 

with  power  of 
difttefs,  enters  into  the  lands,  and  by  wiU  devifes  the  arrears  of  the  faid  rent  charge,  the  dcviftc  fliaU 
recover  in  equity. 

A.  entered  into  Black  Acre^  and  received  the  profits  till  his 
death  (which  was  five  years)  not  being  fufficient  to  anfwer  above 
50/.  per  am.  of  the  annuity,  and  then  by  will,  reciting  the  an- 
nuity in  arrear,  devifes  the  faid  arrears  to  the  plaintiff  his  wife, 
and  made  her  executrix ;  and  fhe  infilled,  that  this  was  alfo  a 
charge  on  White  Acn  by  the  laft  claufe  (but  that  was  given  up) 
at  Icaft  Black  Acre  was  chargeable,  and  the  plaintiff  ought  to* 
hold  over,  becaufethe  100/.  per  ann.  was  to  be  fatisfied  before 
the  defendant  had  any  thing. 

+  Seethe  cafe  of  Benftn  v.  BaUw'w,  i  Atk.  598,  nndcr what  circumllances  equity 
HiU  enwt  itUef,  where  a  biU  is  brought  for  rent, 

•  I  4  Un 
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On  tihe  other  fide,  it  was  faid,  that  the  devire  of  the  anmiity 
out  of  the  rents  and  profits,  iic*  could  at  moft  amount  but  to  a 
123  devife  of  the  land  itfelf  for  life,  *  tbough  if  it  had  been  a  fum  in 
grofs,  it  would  be  otherwife ;  that  it  was  a  legal  charge,  and  the 
plaintiff's  remedy  was  by  diftrefs,  if  that  was  not.  barred  by  if/s 
entry,  which  wiis  his  own  fs|ult.  \ 

But  it  was  decreed  for  the  plaintiff;  for  his  intent  was  plain, 
that  his  father  Oiould  have  lOo/.  perann,  for  his  provifion ;  that 
a  devife  of  the  rents  of  lands  is  the  fame  as  a  devife  of  the  lands 
themfelves,  and  it  is  the  fame  thiifg  alfo  as  to  the  profits,  and 
there  can  be  no  more  iffuin^  out  of  lands  than  the  whole  value, 
and  the  court  will  decree  a  fale  of  the  lands  to  raife  a  fum  devifed 
out  of  lands  for  children  at  fuch  an  age,  if  the  profits  wil}  not  do 
it,  and  the  devife  of  Black  Acre  (charged  with  the  (aid  annuity) 
charges  it  in  his  hands  by  the  (kid  words,  for  it  coidd  not  be 
charged  before. 

Cafe  108.        Welby  ver/ks  Thornagh  &  Ux'^Cc  ccont*. 

Ju^sf'sic^^'  TfTELBr's  bM  was  to 'have  the  defendants  (the  wifiibe- 

1  wS!  l^.-,  ^^^  *""^  ^^  ^^^^  ^^  ^^^  Richard  Earl)  join  in  a  fale  of  bis 

2  tmtra^  lands,  which  he  had  devifed  to  the  plaintiff  (his  uncle  by  his  mo- 
pl.4.  '  '  ther's  fide)  charged  with  payment  of  his  debts.  nomagVsMxW 
^Adcl'liir'     ^*^^  *^  ^^'  ^*^^  ^^  ^'^  as  obtained  by  fi-aud  and  circumvention,. 

3  Atk.  17.        and  to  have  the  deeds  and  writings, 

AwjU  u  weiias     The  court  was  clear  of  opinion,  that  a  will  as  well  as  a  deed 
fet\/id?m        may  be  fet  afide  in  this  court  for  fraud  and  circumvention,  but 
Sud  oVdreLn-  ^^^  ^^  ^^^^  *'"8  ^^'^  "^^c  ^"^  '"  *'s  cafe ;  but  the  heir  infifKng . 
vfo(iont  on  it,  it  was  dire<^d  to  an  iffue  devifavit  vel  non^  and  the  bilk 

to  be  retained  in  the  mean  time  \  my  Lord  Keeper  was  aUb 
clear  of  opinion,  that  if  a  verdifl  went  for  the  will,  the  heir, 
though  a  feme  covert,  might  be  decreed  to  levy  s^  fine^  and  joio.. 
in  the  fale^ 


Moyfc 
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*  Moylc  wffus  GjUs...  Cafe  109. 

a  Vera.  595.  S.C.  otbenvi&IUted.    B^  abr.i93>  pi*  s*  &C 


TW  O  joint  tenants  of  a  church  leaie,  one  whereof  being  One  joint  1 


taken  fick  in  a  journey,  to  fever  the  joigf^re,  and  provide  gift  of  hit  i 

for  his  wife,  fends  for  the  fchodroafter  of  the  town  (who  was  the  ^pl^oTte* 
onlyperfon  he  could  get  to  come  to^him)  and  acquainted  him  J>»»^<*^>di 
with  his  intentions,  and  defired  him  to  prepare  an  inftrument  fori  thejointare; 
that  purpofe ;  the  fchoolmaftcr  drew  a  kind  of  deed  of  gift  of  the-Jft^^f^J^^ 
leafc  from  the  fick  man  to  the  wife,  which  he  executed,  and  f«*(»  •^•^  J**!** 
died  ;  and  this  being  to  the  wife,  and  void  in  law,  (he  would  oat  confident 
have  made  it  good  here,  but  wafr  difniifled,.  bciilg  voluntary,  and  SSTwSw?**^ 
without  confideration. 


Colchcfter  ver/us  Arnot.  Cafe  no. 

jiTcfii*  3S3«S4C» 

LESSEE  of  a  prebend  makes  an  under  leafe,  and  the  leafe  LdTee  of  a  pie* 
being  pretty  for  fpent,  he  requefted  the  tenant  to  furrender,  J;^^^"J^^  "J^^^ 
to  enable  him  to  renew,  and  offered  to  give  any  fecurity  to  grant  the  leafe  being 
him  a  new  leafe  for  ib  many  years  as  he  had  to  come  in  his  oldthe^e'rtfuf. 
one;  but  the  tenant  was  obftinate,  and  would  not,  unlefs  hisj^*fj^^"j^^* 

landlord  complied  with  fome  demands  of  his,  upon  which  he*^^«*^*™^oj*- 
\  ^     ^  new,  though  he 

brought  this  bill  to  enforce  him  to  compliance.  offered  fecuntx 

to  make  up  the 
tenants  leafe  again ;  the  kflee  brings  hia  bill  to  cpppel  a  fumndcr,  but  ii  difmtlTed,  thtre  keitig  n$ 
t  m  tbt  lu{fe  fir  that  furptft. 


But  my  Lord  Keeper  faid^  though  it  were  a  benefit  to  the 
plaintiff,  and  no  prejudice  to  the  defendant ;  yet  there  being  no 
agreement  in  the  deed  for  that  purpofe,  he  could  do  nothing  in 
it,  and  likened  it  to  bills  of  ^pnformity^  and  bills  for  inclofing  a 
common,  in  which  cafes,  if  one  will  fland  out,  they  cannot  be 
decreed,  •       ' 


How 


A 
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Cafe  III.  *  How  ver/iis  Nicholl. 

Man  had  a  term  in  grofi,  anc^  then  purdiafed  the  inhe* 
ritance,  and  die  term  is  dechred  to  attend  die  in- 
heritince ;  thenhti  becomes  receiirer  oF  die  king's  rsvemie ;  he 
is  liable  from  die  dme  of  Unbecoming  receiver,  and  die  king 
fliall  have  die  benefit  oF  the  term ;  but  if  the  term  had  been 
mortgaged  to  one,  iivho  had  n9  notice  of  its  attending  die  in- 
heritance,  be  ihotdd  have  held  it  againft  the  king* 

Cafe  itz.  Mitchell  verfus  Eadcs, 

%  Vern.  39X*  S.  C«  otherunfe  ftatcd }  it  \%  there  i«d  to  be  an  ^fgignmetii*  %  Vera.  595.  £q.  abr, 
4S«  S.  C. 

One  being  in.  A  Sea  Captain  being  out  of  fervice,  makes  a  letter  of  at- 
nfttoaten^r  <^^  torney  irjpeTOcaUe  to  die  phumi^,  to  receive  all  fucb 
hi *to^«iIS  ^^^S^  ****  P*y  ^  ^^^  ^^^  become  due  to  him ;  then  he  goes 
■ufuch  wages  into  fervice,  and  dies,  there  being  at  the  time  of  his  dcadi 
come  due  to  "  wagcs  due  to  him :  the  defendant,  as  principal  creditor^  takes 
ftlfca^ddks'jO^^  ^Iminiftration  to  him;  and  die  plaintiff,  who  was  a  or- 
this  authority     jj^^f  uicewife,  brought  this  bill  to  have  an  account  and  payment 

isdeterromed  '  7  ,..'.-  «.        ^      ..    %  • 

fo,  that  he  can-  of  the  wages,  and  likewife  to  have  a  latishidbon  for  his  debt. 

not  compel  an 

account  of  wages,  if  any  doe  at  making  the  letter  of  attorney,  much  left  of  what  aftar  bccaae  duaj 

hm  the  admiAiftrator  muft  pay  according  to  the  courle  of  law. 

The  Mafter  of  the  Rolls  was  of  opinion,  that  though  there 
had  been  wages  due  at  making  of  the  letter  of  attorney ;  yet 
he  could  not  have  decreed  the  wages  to  the  plaintiff  againft 
die  reft  of  the  creditors,  much  lefs  as  this  cafe  is ;  dierefore 
decreed  die  parties  to  go  to  an  account,  and  the  defendant  to  pay 
according  to  the  courfe  of  law,  but  difmifled  the  bill  as  to  the  dc«» 
mand  of  wages* 


Champernoon 


Ill  Cuqa  Cancdlflrift* 

126 

♦Champernoon  wrfus  Gubbs.  Cafe  113, 

a  Vern.  381.  S.  C.    Aatf,  lat. 

A  Rent  charge  vn&   granted  the  pkdntiflT,  with   claufe  of  One  having 
diftreft,  and  a  covenant  in  the  deed,  that  the  land  fcouldSJ^^dT** 
be  liable  to  Ae  diftrefs;  die  grantor  died ;  the  defendant,  who*'*!^**^**^*'^ 

^  and  covenant 

thereby  became  owner  of  the  land,  was  an  infant,  and  his  that  dw  land 
mother,  under  whofe  guardianfliip  he  was,  fuflered  the  rent  to  to  thedifbtfH 
run  greatly  in  arrear,  and  feveral  fuits  were  brought  at  l^wj^^^^JJjf  *^ 
and  by  reilba  of  the  frequent  diftrelles  and  fuits,  it  was  diilkult  *<>s  v^  ia 
to  geC  tenants  for  die  lands,  and  die  beft  was  not  made  of  them,  diftrcfi  to  be 
nor  fo  much  catde  kept  on  the  lands  as  clfe  would  have  been  5  JjJ',"***  ** 


and  after  the  defendant  came  of  age,  the  renL  for  the  reafons^  >  V^  ^ 

court  would 

aforeiaid,  came  more  and  more  in  arrear.  not  defict  t&# 

grantor  to  iet 
out  a  difirefit  or  tha^  .the  grantes  iliould  hoM  the  land  till  fatitfied»  nor  Tacy  tht  ^pmxs^BtX  of'<bt. 
parties. 

The  plaintiff  pretending  that  no  fuiflleient  diftrefs  could  be 
had  on  the  land,  brought  this  bill  to  have  a  decree  to  hold  the 
land  till  he  Ihould  be  fadsfied ;  and  diat  the  land  might  be 
decreed  to  ftand  charged  with  the  arrears  and  growing  rent ; 
but  the  bill  was  difmifled,  becaufe  it  did  not  appear  that  diere 
was  any  fraud  in  the  defendant  to  prevent  the  plaintiff  of  his 
legal  remedy,  which  might  entide  this  court  to  give  him 
another. 

The  plaintiff  petitioned  for  a  re-hearing,  and  on  the  lytfa  of 
'July  the  caufe  was  heard  before  the  Lord  Keeper. 

It  was  laid  for  the  plaintiff,  that  if  the  rent  had  been  granted 
widiout  any  claufe  of  diftrefs,  or  other  remedy  at  law,  he  might 
have  had  relief  here ;  and  fhall  we  be  in  a  worfe  condition,  be- 
caufe fome  remedy  at  law  is  provided,  though  not  a  (ufixcient 
one ;  and  the  cafe  of  Dr.  Thorndyke  and  jfllingt9fiy  26  Jan. 
1 8  Car.  a.  AArggn  verfus  Cough^  and  Morgan  verfus  Hertn^ 
were  cited,  where  there  was  a  devife  of  a  rent,  and  no  remedy 
at  law,  *  and  pofleffion  of  the  land  was  decreed  Here  $  and  it  was  127 
(aid,  where  ^  bond  has  been  entered  into,  with  condition  to 

convey 
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convey  lands,  this  court  will  decree  die  conveyance,  though  the 
parties  have  agreed  to  the  meafure  of  the  damages* 

'  On  the  other  fide,  it  was  urged,  that  the  cafes  cited  were  not 

like  this  here;  you  a(k  to  alter  the  nature  of  the  thing,  which  is 
a  rent,  and  a  certain  remedy  for  it  by  diftrefs  s  and  you  ^(k  the 
,  land,  inftead  of  the  rent ;  and  if  you  would  have  us  decree  to 
fet  out  a  diftrels  fufficient  to  anfwer  all  the  arrears,  it  is  die 
(ame  thing  as  a  decree  againft  us  to  pay  the  money,  which  ive 
cannot  in  juftice  be  decreed  to  do. 

My  Lord  Keeper  continued  hb  former  opinion,  and  cited  the 
cafe  of  the  Earl  of  Warrington  verfus  Langbam  againft  die 
plaintifi^  and  affirmed  the  decree. 

Cafe  114.  Cutterback  verfus  Smith. 

*Poft,  136.  Oilb.  Ch.  3x9.  X  Vera.  63.  2  Vem.  148. 405.  x  Roirs  abr.  9»o«  pi.  €1  16  Vlners 
tit.  Paymeat,  iSo.  Hardrefs,  405.  i  Chao.  Cafes,  175.  248.  Hobart,  265.  i  Wou.  420.  x 
Strange,  iiyo.  i  Atk.  208.  420.^  fonfra,PQft»4o8,  Cro.  Car*i6i.  Dyer»  ^71.  Sir  T.  Jones, 
916.  I  Leon.  22a.  2  Mod.  286.  ^  10  Mod.  427.  2  Wmt.  416.  3  Wms.  341.  Cales  temp.  Tal- 
bot,  220.    2  Atk.  50.     Brown^t  Rep.  135. 

Where  lands  arc    yi   Man  devifed  lands  to  A,  and  5.  in  truft  to  be  fold  for  the 

cutirf,  to*te  fold  xY  payment  of  his  debts,  and  makes  the  fanje  perfons  exe- 

dAttt^^^wIy  <^"tors,  and  the  only  queftlon  was,  Whether  bond  debts  fhould 

becomes  legal  have  a  preference,  or  all  debts  be  paid  pari  tajfu  f  The  dif- 
affcts,  and  debts  ^  ^  ',  ,^  ^        ^^        tr  M 

Aall  be  paid  in  ference  was  taken,  whe;i  the  fame  perfons  that  are  truftees  to 
|^?Sftr,r?^.  '  ^^  ^^  lands,  are  executors  fikewlfe,  and  where  not,  for  in  the 

former  cafe,  after  the  land  is  fold,  it  is  allets,  even  at  law  \  and 
t  therefore  to  decree  them  to  pay  otherwife  than  according  to  the 

legal  courfe,  would  be  to  decree  a  Droajlavit. 

My  Lord  Keeper  took  time  to  confider  of  it,  and  afterwards 
delivered  his  opinion,  that  bond  debts  muft  be  preferred,  and  the 
f  Poft,  i3».    a3d  December  1700,  at  Powis  Houfey  in  the  cafe  off  Bickmau 
verfus  Freeman^  was  a  like  decree  and  difference, 

xaS 
Cafe  115.     *  Sir  John  Champant  verfus  Lord  Ranelagh. 

LORD  Ranelagb  was  vice  treafiurer  of  Ireland^  and  Sir  John 
Cbampant  was  his   deputy  receiver  there^  and  my  Lord 
was  indebted  to  him  upon  his  account,  and  gave  him  a  bond  for 

the 
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the  money;  and  it  vns  then  agreed  between  diem,  diat  three 
fourths  of  what  he  fhould  receive  from  my  Lord's  fees,  ihould 
be  applied  in  difcharge  of  the  bond  j  but  afterwards  my  Lord 
drew  bills  on  him,  for  fums  which  amounted  to  more  than  all 
the  fees  he  had  received,  and  Sir  John  paid  the  bills ;  and  the 
queftion  was.  Whether  diis  (hould  be  adjudged  a  waiver  of 
the  agreeipent  by  my  Lord,  or  confidered  as  a  folly  in  Sir 
Jobtt  to  baVe  paid  thefe  bills;  and  therefore  he  to  be  al- 
lowed no  intereft  on  the  bond,  becaufe  he  might  have  applied 
this'  money  to  difcharge  the  bond. 

My  Lord  Keeper  was  of  opinion,  that  the  drawing  thefe  bills, 
and  paying  them,  did  not  amount  to  any  waiver  or  alteration 
of  the  agreement ;  and  therefore  Sir  Joints  receipts  muft  fink 
the  intereft  upon  the  bond. 

Nitei  The  bond  was  made  in  EnglanJ^  and  fent  over  to  my  a  bond  made  {a 
Lord's  corre^ndent  in  Irtlandy  and  die  money  to  be  V^A^iJZ^^tllT 
there,  and  it  was  not  mentioned  what  intereft  fliould  be  paid ;  \9^  '^^  Ireland^ 

_.«  the  money  to  be 

and  my  Lord  Keeper  was  of  opinion,  that  it  ihould  carry  Irtfl>  paid  there,  held 

l^^^w^A  *^  fhould  carry 

IBterett.  IrrA  intereft. 

t  %  Vem.  395.  S.  C.  and  P.    %  Atk.  382. 465— >See  »lfo,  1.  Wma,  696.    i  Wms.  %%, 

129 

Harvey  verfus  Eaft-India  Company.  Cafe  ii6. 

aVcrn  •395.S.C 

THE  plaintiff*  had  a  decree  againft^the  defendants  for  a  Afterferviceof 
great  fum  of  money,  and  ferved  them  with  a  writ  of  Ji^of  d«rt^^" 
execution  in  the  ufual   form  ;    and  they  ♦  not  performing  the  H^^  a  corpo- 

'  '  '  ° .         ration,  the  next 

decree,  a  Diftringas  (the  next  procefs  againft  a  corporation)  procefs  is  a 

«  Diftrmgat^  and 

after  that  a  fequeftration,  which  being  once  awarded,  they  can  never  after  come  and  pray  to  enter  their " 
*  appearance,  as  they  might  have  done  on  the  DifirmgMt  which  iflnea  for  that  very  purpofe,  to  compel 
them  to  appear ;  but  the  appearing  being  paft,  the  procefs  muft  go  on,  becaufe  the  appearance  being 
tnly  in  favour  of  libertyy  can  be  of  no  ferrice  to  a  corporatiooi  wkuch  cannot  be  committed. 

^  fiarfon  V.  Gama  8c  al*,  determined  at  the  Rolls,  March  6,  1786. 

The  teftator.  Dr.  Jvbn  Garmt^  late  bifliop  of  Ct^btr  in  JreUndt  who  ufuatly  re- 
iMed  in  that  country,  and  died  in  Duhl'm  poiTefled  or  a  confiderable  fortune,  confift- 
iQg  of  Ewglijb  amd  hif^  property,  bequeathed  numerous  legacies,  Tome  of  which  were 
gben  with  a  dird^on  to  be  paid  in  Jlerlwg  and  KnMf  money  \  others  generally,  without 
any  fpeciiicadon  :  the  queftion  was,  Whether  the  latter  ihould  be  paid  in  fterling  or 
Ji^ currency  }  It  was  held,  incompliance  with  the  authority  of  Drak*  ▼•  Sautiitn, 
%  Atk*  46(1  that  tfacy  fkoM  be  paid  in  Jrijb  cuncncy. 

I7  was 
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was  awarded^  and  40  x.  ifTues  returned,  and  aiter,  on  a  motioD» 
a  (equeftraition  was  ordered  nijij  t3"c.  and  now  tbqr  prayed  to 
*         enter  their  appearance  with  the  Aegifter  upon  the  Diftringas^  and 
to  difcharge  the  fequeftration. 

It  was  urged,  this  might  well  be  done,  becauTe  it  was  ohiy  a 
contempt;  frooi  which  a  corporation  ought  to  have  liberty,  and 
an  opportunity  to  clear  diemfelves,  as  well  as  a  common  per&n; 
and  though  tiiey  cannot  anfwer  the  contempt  on  oath,  nor  be 
committed  if  found  againft  them,  yet  there  is  no  reafon  why 
they  {hould  not  have  an  opportunity  to  defend  thenifelves.  A 
peer  (hall  contefl  a  contempt^  and  muft  enter  his  appearance, 
yet  be  ihall  not  anfwer  upon  oath  (unlefs,  perhaps,  for  a  con- 
tempt againft  the  peace)  and  if  condemned,  he  cannot  be  com- 
mitted s  but  a  fequeftradon  goes  abfolutdy,  and  a  corporation 
muft  anfwer  interrogatories,  as  they  anfwer  a  bill,  viz.  under 
their  common  feal,  and  cited  the  cafel  of  Danby  verfus  Lew^ 
finj  Fofiirytitm  ChriJPs  Hofphaly  Hill,  ii  ^.  3.  and  a  cafe 
-where  an  appearance  was  entered  on  a  Diftringas  in  procels  for 
want  of  an  anfwer :  and  a  fequeftration  muft  not  go,  right  or 
wrong,  and  a  corporation  has  no  other  way  to  defend  themfelYes 
againft  the  fequeftration  but  this. 

It  was  likewife  urged,  that  the  very  writ  of  Diftringas  is  to 
diftrain  them  to  appear,  and  mentions  to  be,  only  becaufe  Aey 
cannot  be  attached  by  their  perfons ;  yet  now  they  would  not 
have  them  appear,  and  the  court  is  adfaciend.  (^  rtciftend.  and  it 
is  abfurd  to  lay,  that  judgment  (hould  be  given  againft  themy 
without  having  an  anfwer. 

On  the  other  fide,  it  was  faid,  that  the  examination  for  a 
contempt  was  for  the  benefit  of  the  plaintiff,  and  is  to  be  upon 
^th }  which,  if  fuch  appearances  were  allowed  to  corporations^ 
iji^uld  be  loft  to  the  plaintiff}  that  the  allowing  of  fuch  ap- 
pearances is  only  in  fiivour  of  liberty,  and  not  neceflary  to  cor- 
j^^  porations,  which  cannot  ♦  be  committed;  that  againft  a  private 
perfon,  the  plaintiff  ihall  have  body,  lands,  and  goods ;  againft 
a  corporation,  fequeftration  only ;  and  as  the  plaintiff  has  many 
difedvantages  againft  a  corporation,  it  is  reafonablehe  fliould  lofc 
no  advanuge,  and  as  a  conunonperfon  has  advantage  by  appearing, 
S  fo 
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fohas  the  plaintiflT  too  i  for  if  found  in  contempt^tfae  next  prooeft 
is  a  commitment^  which  elfe  would  be  a  prodamatioo,  and  then  a 
commiffion  of  rebellion,  (s^r.;  and  the  cafes  cited  are  of  very 
little  moment,  for  tbefe  are  of  appearances  ikid  to  be  entered, 
in  purfuance  of  an  order,  fo  not  of  courie  i  and  it  does  lipt 
appear  any  notice  was  taken  of  them  in  court,  but  they  pafled 
fut  fiUniU  \  thkt  they  have  now  a  proper  time  to  defend  them- 
felves  upon  this  order,  for  die  fequeftratioo  is  ^nfered  only  nifi 
Caufa  \  and  they  might  ihow  for  caufe,  that  they  have  paid  the 
money,  or  performed  die  decree  (if  the  trudi  be  fo). 

Cur.  The  defendant's  precedents  are  of  no  weigltf,  bceaufe' 
in  all  of  them,  natural  perfons,  as  well  as  a  corporation,  were 
defendants ;  and  the  orders  being  in  general  terms,  may  be  rea- 
fonably  expounded  to  mean  only  the  firfl^,  and  alfo  are  all  ^« 
par//,  and  ablcdute ;  the  party  is  not  to  be  heard  upon  any  fob* 
fequent  proceis,  why  mcn-e  upon  this  I  The  appearance  entered 
of  common  perfons  is  in  favour  of  liberty ;  and  the  plaintifF 
has  a  mutual  benefit,  which  here  he  cannot  have,  nor  can  die 
defendants  lofe  their  liberty.  If  you  had  come  and  fhown  any 
irregularis,  that  might  have  been  caufe  to  difcbarge  the  order ; 
but  fince  you  do  not,  let  the  order  be  made  abfokite. 

Then  diey  prayed  a  further  day  to  be  heard,  which  being 
granted,  they  appeared,  and  made  feveral  olgefiioRS  to  the 
fcrvicc. 

xji.  That  thefe  were  feveral  variances  between  the  writ  of 
execttdoo,  and  the  cc^y  of  it  \th  with  the  company ;  but  upon 
reading  of  diem,  the  variances  appeared  not  to  be  material,  fo 
dut  objeSion  was  over-ruled. 

*  %dly.  For  that  the  writ  of  execution  was  not  of  the  whole         131 
decree,  for  die  decree  quod  compuM  Was  Idt  out,  and  nothing 
in,  but  the  decree  to  pay  the  money  ftated  by  the  Mafter's  re- 
port }  but  that  was  over-ruled,  for  tfajat  it  is  not  neceflary  the 
writ  of  execution  (hould  contain  any  more. 

3i^.  It  was  obje£led,  that  die  fervice  was  upon  the  governor 
of  the  company  only,  who  has  no  power  over  the  company's 

ca(h, 
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cafli,  and  could  not  pay  die  money  decreed ;  and  it  was  £udy 
the  fcrvice  ought  to  hive  been  on  the  committee  j  but  this  was 
likewife  over-ruled,  for  then,  if  the  committee  would  not  meet, 
or  not  admit  the  party  in  to  ferve  them,  there  could  be  no  ier- 
vice,  fo  the  order  was  made  abfolute. 


Cafe  117.  Barret  verfui  Wells  &  ccont*. 


inmort.  ^T^HE  plaintifPs*  teftator  lent  ff^Uiam  Wells  <ooL  upon 
through  three  "^  mortgage  for  1000  years,  afterwards  the  mortgagor  de- 
^vatoatn'  ^^^^  ^®  mortgaged  premifles  to  the  defendant's  father,  for  ever, 
tided  to  redeem,  j^j  ijjg  hejrs  lawfully  begotten,  upon  condition  that  he  pay  all 
how  much  wM  my  debts,  fo  that  none  may  be  a  fulFerer  by  me. 

due  for  the  in- 

tereft,  is  informed  by  the  heir  of  the  mortgagee,  that  it  was  confiderably  lefs  than  really  it  was; 
whereupon  he  fetdes  it  upon  hia  marriage,  a«  fubjed:  only  to  fo  much;  thofe  who  deriw  under  thii 
fetdement,  ihall  redeem  accordingly,  without  being  obliged  to  pay  the  fum  concealed  for  the  fraud. 

The  devifee  lets  the  intcreft  run  in  arrear,  and  Acre  being 
loA  due  for  interef(,  gave  bond  for  it  to  the  plaintifi^  and  after- 
wards there  bemg  lOo/.  more  due  for  interefl,  gave  bond  for 
it,  and  likewife  for  lOo/.  more  due  for  intereft ;  afterwards  the 
devifee  of  the  mortgaged  premifles  died. 

The  defendant,  his  fon  and  heir,  being  about  to  marry  the 
daughter  of  one  Panjj  he  went  to  the  plaintiff  to  enquire  what 
was  due  on  the  mortgage ;  and  the  plaintiff  being  defired  not 
to  difeover  the  bonds  by  the  defendant's  mother,  and  as  it  was 
132  believed  with  the  *  defendant's  privity,  for  fear  of  fpoiling  the 
match,  fhe  faid,  there  was  only  500  /.  due,  and  that  all  intereft 
was  paid,  and  that  upon  payment  of  that  (he  would  deliver  up^ 
the  mortgage. 

Parryy  upon  diat  agreps  to  marry  his  daughter  to  the  de- 
fendant, and  articles  were  made  for  fettling  thefe  mortgaged 
premifles  upon  the  marriage,  and  the  marriage  took  tScSt ;  and 
now  this  bill  being  brought  to  foreclofe,  and  a  crofs  bill  to 
redeem. 

The  defendant  infifted,  he  ought  to  redeem  without  paying, 
the  200/.  fecured  by  the  bonds,  for  that,  as  it  was  faid,  the 

taking 
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taking  Ac  bonds  was  payment  of  the  intcrcft,  and  ha4  turned 
the  debt  into  anodier  plight,  and  the  mortgage  was  thereby  dif- 
*  charged  of  it ;  or  however,  that  the  plaintifF  having  informed 
Parry^  that  there  was  only  500/.  due  upon  the  mortgage,  and 
in  confideration  of  that,  he  married  his  daughter,  and  had  the 
lands  fettled,  (he  fhall  not  now  be  admitted  to  charge  the  lands 
with  any  mere  than  flie  then  infifted  to  be  due ;  and  that  the 
devifee  of  the  mortgaged  premiflcs  to  the  defendant's  father, 
was  an  entail,  and  fo  not  chargeable  with  the  bonds. 

On  the  other  fide  it  was  faid,  that  the  taking  the  bonds 
for  the  intereft,  was  only  as  a  farther  fecurity,  and  did  not  dift. 
charge  the  land  \  and  that  the  devife  was  a  fee-fimple,  and  not 
an  entail. 

The  Mafler  of  the  Rolls  was  of  that  opinion,  as  to  the  firfl, 
and  (aid,  he  inclined  to  be  fo  as  to  the  other ;  but  was  of  opi« 
nion,  that' the  diicouHr  of  Barret  to  Parry  had  difcharged  the 
lands  from  being  liable  to  more  than  what  (he  then  pre* 
tended  to  be  upon  them,  and  fo  decreed  a  redemption  upon 
payment  of  the  500/.  with  intereft  from  that  time,  and  with- 
out cofts. 

133 
*  Hitchin  verfus  Hitchin.  Cafe  \\%. 

I  Coke*s  Inft.  Harg*  ed.  36.  B.  n.  1.  6.  2  Eq.  abr.  3^9,  c.  xS.  S.  C.  1  Vera.  365.  cSff* 
iVesey,a30.  Viner  (Ut.  Dcviie)  366.  9  Mod.  i /a.  l  Atk.  4S7.  3  Atk.  S.  437.  Browa'tRep. 
H5- 

OAmuel  Hitchin,  the  plaintiff's  grandfather,  made  a  mortgage  Devife  of  Undt 

^  for  500  years,  which  was  latisfied,  and  after  his  death  affign-  who  wm^hJw 

cd  to  Sarah  his  reli£k  (who  was  entitled  to  dower  of  his  eftate)  to  dower,  with- 
^  »     ,  out  u^ng  in  ie» 

and  died,  leaving  Gylgs,  the  plaintiff's  father,  his  fon  and  heir ;  compence  or 

who  being  indebted  made  his  will,  and  thereby  devifed  feveral  lir  dow^Wd 

lands  to  his  wife  Syhiflray  but  did  not  mention  it  to  be  in  fatis-  ^,^^1^^ 

fa£Hon  of  her  dower,  and  devifed  the  refiduc  of  his  lands  to  his  o*'  *©»«• 

executors  till  his  debts  paid. 

Syhiftra  brought  her  writ  of  dower,  and  recovered  her  dower,^ 
and  aaoA  damages;  the  heir  brought  his  bill  to  be  relieved  againft 

K  the 
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the  recovery,  and  fhe  brought  her  bill  to  difcover  the  profits,  and 
to  fet  th9  term  out  of  the  way. 

It  was  urged,  that  this  devife  muft  be  in  fatisfac^on  of  dower, 
and  that  the  heir  might  have  helped  himfelf  at  law,  by  letting 
up  the  mortgage  againft  her  ;  and  though  he  had  omitted  to  do 
that,  yet  he  ought  to  be  helped  here,  and  the  rather,  becaufe  fhe 
is  a  plaintiiF  likewiie,  and  comes  for  die  aid  of  this  court  to  l>e 
helped  againft  the  mortgage  term. 

Lord  Keeper.     Sylvejlra^  bill  is  only  againft  the  truftees  of 

the  father,  to  have  an  account  of  the  real  and  perfonal  efiate, 

+  Anti,  65.      and  to  difcharge  the  debts  ;  you  don't  pretend  but  f  a  dowrefs  is 

Poft,  137.         ^Q  jjg  relieved  againft  a  fatisfied  mortgage,  fo  (he  muft  in  this 

Where  cquiiy  i.«m  ▼«*%' 

will  remove  a  cafc :  you  don  t  mfift  upon  Lady  Radmr*s  cafe  to  be  againft  it. 
gage  agw^ft  the  '^^^  ^^^^  "^"^  ^^  relieved  againft  the  damages  till  die  debts 
j-eir  in  favour    paid ;  let  a  Mafter.fce  whether  fufRcient  was  raifed  to  pay  die 

of  a  d^wreis.       t.  •  •  j  r  i       • 

debts  and  defalcation  out  of  the  recovery ;  the  devife  is  not  to  be 

looked  upon  as  any  rccompence  or  bar  of  dower,  but  a  volun- 
tary gift. 

Note  J  It  feems  the  defalcation  out  of  the  recovery  muft  be 
ill  proportion  to  the  profits  Sylveftra  receives  on  her  being  ad- 
mitted to  the  term. 

Cafc  119.  *  Johiifon  &  Ux'  verfus  Northcy  &  al',  and  Blake 
&  ar  Verfus  Johnfon  &  Ux*  &  al'. 

2  Chan.  Rep.  laS.     2  Vera.  409.  S.  C.     a  Wms.  73.     3  Wma.  iii.  371.     i  Vczcy,  205. 245. 

SfdTad^Tn  npHE  Lady  HenrieUa  mntworih,  who  was  daughter  and 
J  638,  whereby      X     heir  of  the  Lord  PFentworthj   and  grand-dauehter  and 

a  deed  in  1604.    i_»/»ir^i 

took pUccj  being  neir  of  the  Earl  of  Qevelandj  by  a  deed  in  1684,  fetded  her 
^^lUd^\n1li?ter^*^*^  ^^^  ^^^  o^"  dca*  "Pon  her  mother  die  Lady  Pbiladel^ 
tut\^^t}t.^^^^  ^^«m/«r/A  and  her  heirs ;  but  this  deed  was  fccredy  made, 
ingdevifcdiobeand  always  kept  by  her:  afterwards  fhe  made  her  Will,  and 
^^AZi^^r^^^^^^y  devifed  the  eftate  to  her  modier  for  life.  Afterwards, 
W  Sem  fow  T^^""  ^^  '^y  °"  ^^^  deadi-bed,  fhe  called  f6r  die  deed,  which 
and'to^hS^^'th  ^^'  *^"  ^  ^^  ^^^  privately  by  her,  and  delivered  it  to 
benefit  o7tbe*'  her  mother,  and  told  her  fhe  gave  her  all  fhe  had,  and  fooit 

irft  decree  has   ^ftpr  HiVrl 

opened  that  de.  ^"^^  °*®^' 

c»«  again,  ^d  left  the  deftadaats  at  Uberty  to  contromt  it  oyer  a|aaiit  AftCf 
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After  her  death,  the  Lady  Lov^lace^  who  was  aunt  and  heir 
to  Lady  Henrietta^  and  alfo  heir  to  both  the  Earl  of  Cleveland 
and  Lord  Jf^entworihy  pretended  a  title  to  ^he  eftate,  under  4 
iettlement  made  in  16389  and  otherwife. 

Thereapoii  tlie  Lady  Philadelphia  brought  a  bill  againft  her^ 
to  difcover  her  title,  and  to  have  the  fettlement  delivered  up,  as 

being  revoke^*  ,  , 

Lady  Lovelace  by  her  anfwer  infifted  on  her  title,  under  the 
faid  fettlement  of  1638,  and  mentioned,  that  the  deed  of  84  was 
unduly  obtained,  or  was  a  truft  for  Lady  Henrietta^  and  con- 
iequently  for  her  who  was  her  heir,  and  that  the  will  was  not 
fairly  gaiaed. 

In  this  caufe  iiritnefles  were  examined,  and  publication  pafled^ 
and  tlie  caufe  heard ;  and  a  decree  by  default  againfl  Lady  Lene^ 
lacij  that  the  fettlement  of  38  0iould  be  delivered  up,  and  a 
perpetual  injunfiion  nifij  (£c.  and  no  caufe  being  (hown,  that 
decree  was  made  abfolute,  and  ligned  and  inrolled ;  thenl^  Lady  135 
Lovelace  died,  leaving  the  Lady  Jobnfin  her  grand-daughter 
and  heir. 

The  Lady  Philadelphia  made  her  yrill^  and  thereby  devifed 
all  her  eftate  (being  the  eftate  mentioned  to  have  been  before 
fettled  updn  her  by  her  daughter)  to  the  defendant  Northey^ 
Sir  Robert  Howard  and  Sir  William  Smith  (bodi  iince  dead)  and 
their  heirs  in  truft,  to  be  fold  for  the  payment  of  her  debts  and 
legacies,  and  the  furplus  to  be  equally  divided  between  them. 

The  creditors  aod  legatees  of  Lady  Philadelphia  brought  a 
biU  againft  Sir  Henry  Johnjhn  and  his  wife,  and  Nmrthey  the 
furviVing  truftee,  in  Lady  Philadelphia^^  wSl,  to  have  die 
benefit  of  the  deeree  obtained  by  her  againft  the  Lady  Love^ 
lacfy  and  that  the  eftate  might  be  fold,  and  their  debts  ai^ 
legacies  paid. 

Sir  Henry  Johnfon  and  his  wife  brought  their  bill  upon  their 
title,  under  the  fettlement  in  38,  or  as  heir  at  law,  and  to  havp 
&e  deed  of  84,  and  the  veill  of  Lady  Honrietta^  fet  afide. 

K  a  jPublicatioxl 
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Publication  pafied  in  the  creditor's  caufe,  and  dien  Nirihej 
put- in  a  plea  to  the  bill  of  the 'former  decree,  and  other  mat- 
ters ;  but  that  plea,  upon  die  arguing,  being  ordered  to  ftand 
for  an  anfwer,  the  caufe  proceeded,  and  Sir  H^nry  *Johnfon 
examined  feveral  witheiies  as  to  the  deed  of  84,  and  will  of 
Lady  Henrietta, 

The  caufes  coming  now  to  be  heard,  it  was  infifted  on  by 
Sir  Henry  Johnfony  that  file  creditor*s  bill  being  to  have  the 
benefit  of  the  decree  obtained  againft  Lady  Lovelace^  he  was  not 
bound  by  that  decree,  though  figned  and  inrolled,  but  wat  at 
liberty  to  controvert  all  that  matter  over  again,  before  die  court 
could  decree  the  execution  of  that  former  decree. 

My  Lord  Kteper  feemed  to  be  of  opinion,  that  the  creditors, 
Ifko  are  in  nature  of  Cefluique  Trujly  having  brought  dieir  bill 
to  execute  the  decree,  had  opened  it,  and  at  laft,  after  long 
debate,  a  trial  was  direOed,  if  the  deed  of  38  were  revoked 
or  noC« 
116 

Cafe  120.  *  Bickham  verfus  Freeman. 

Amly  127.     rriHE  cafe  was  j^o  more  than  diis :  A  man  devifes  lands  t« 

X     b«  fold  for  payment  of  his  debts,  and  makes  the  devifees 

ei^ecutors  \  and  the  queftion  was.   Whether  the  debts  fliould 

be  paid  in  proportion,  or  according  to  the  courfe  of  adminif* 

tratioh? 

My  Lord  Keeper  having  taken  time  to  confider  of  it  dll  this 
day,  now  delivered  his  judgment,  that  they  muft  be  paid  in  a 
courfe  of  adminiftration,  becaiife  where  the  fame  perfon  is  exe. 
cutor  and  truftee,  the  land  when  fold  is  l^gal  aiiets ;  otfaennnfe, 
when  the  trtfftee  is  exeeutery  there  they  (hall  be  paid  in  pro- 
jpordon.  .    - 


D? 
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Palmes  verfus  Danby.  Cafe  itu 

IN  this  cafe  one  queftion  wag.  Whether*  when  an  cftate  de-  a  g««rtf«n,dar- 
Icends  to  an  infant,  fubjecc  to  incumbrances,  the  guardian  miaorityt  may, 
muft  or  may  (without  the  direction  t|f  a  court  of  equity)  JJ^^orctf*!  " 
apply  the  profits  to  difcharge  Ae  incumbrances,  or  the  intcreft  ^"*Jff^/2ai '^'^* 
of  them  ?  Or  whether*  they  (hould  not  be  accounte4  perfonalfHm  ana  the 
cftate,  and  fo  the  adminiftrator  of  the  infant  eiltitled  to  them,  if o"ther miin!^ 
the  infant  die  during  his  minority  ?  cum^ano*. 

The  court  held,  that  the  guardian  might,  without  the  direo^ 
tion  of  the  court,  pay  the  intereft  of  any  real  incumbnuice,  and 
the  principal  of  a  mortgage,  becaufe  that  is  a  dire£l  and  ifi^ 
mediate  charge  upon  the  land  s  but  npt  Any  other  real  incupi- 
brance. 

+  Another  queftion  was.  Whether  a  dowrcfs  has  a  right  to  A  <Jowreft  " 

.  *    A    J        T      1  w  II,.  ^**  *  "«***  * 

ledeem  a  mortgage  r  And  my  Lord  Keeper  declared  his  opinion  redeem  •  mort* 

to  be,  that  (he  had,  paying  her  proportion  of  the  mortgage  JJS^JiUft^ti^lili, 

f  Vide  3  Wmt.  717,  and  the  cafei  there  cited;  Ante  6$,  ud  references.  In  tht 
cafe  of  Dixmv,  Sawlle  (Brown's  Rep.  316.)  Lord  iMiMiivtigh  held  the  point  (that 
a  widow  was  not  dowaUe  of  an  equity  of  redemption  of  a  mort|S|e  ta  fee)  fo  m%eh 
(sXdtdf  tt  to  think  it  would  be  wrong  to  difcufs  it  inuch* 

K  3  moneyi 
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tnoney,  ^d  to  hold  over  for  the  reft ;  and  diftinguiflied  it  from 
Lady  Radnor's  cafe,  for  there  was  a  (atisfied  term,  and  the  huf- 
band  had  a  power  to  bar  her,  by  affigning  over  the  term, 
which  he  did;  but  here  it  is  only  a  mortgage,  and  againft 
the  heir. 

Cafe  122.  *  Bromley  ver/us  JefFereys. 

t  a  Vera.  416.  S*  C«    Brown*s  Rep.  1 58.  S.  C»  cited. 

Ore  fettles  hit  A  Cafe  was  ordered  to  be  made,  and  was  thus ;  Sir  Rowland 
tree,  to  be  fold  •'^^  Berkley  having  a  confiderable  real  eftate,  and  being  much 
h  sdehSTwiA  indebted,  ^nd  having  no  ion,  but  fcveral  daughters,  made  a  fct- 
power  of  revo-    tlcment  of  his  cftate  on  himfelf  for  life,  then  to  truftecs  and 

canon }  then  he 

marries  a  daugb-  their  heir%  in  truft,  to  fell,  and  to  apply  the  money  for  payment 
pwtion7*and' *  of  dcbts,  and  other  purpofes  mentioned  in  the  deed,  with  a 
AcTS^ndti  PO^^"-  Of  revocation. 

ha\e  the  eftate  1500/.  cheaper  than  any  other;  after  he  by  will  revokes  the  fettlement,  gives  the 
Itibaad  1 500  /.  and  dies ;  this  legacy  fatld  to  be  in  fatisfa^on  of  the  1 500  A  iecured  by  the  (etdement. 

Afterwards  he  married  one  of  his  daughters  to  the  plaintiff 
Bromliy^  and  gave  a  confiderable  portion  with  her,  and  entered 
into  a  deed,  wherein,  after  the  recital  of  this  fettrcment,  he 
covenanted,  that  if  Mr.  Brtmley  fhould  be  minded  to  purchafc 
his  eftate  of  his  truftees,  they  (hould  fell  it  him  1500  /.  cheaper 
than  any  other  purchafer  would  honi  fide  pay  for  it ;  provided 
.  that  if  Mrs.  Bromley  his  daughter  ihould  die  without  ilTue  male^ 
the  deed  to  be  void. 

Afterwards  Sir  Rowland*^  incumbrances  being  much  altered, 
be  makes  his  will,  and  therein  reciting  the  fettlement  he  had 
made  of  his  eftate  to  be  fold,  he  does  by  his  will  revoke  diat 
fettlement,  and  devifes  the  eftate  to  his  grandfon  Green  (who 
was  an  infant)  but  devifes  a  term  of  ten  years  therein  to  his 
<xecutors  for  the  payment  of  his  debts  and  legacies,  and  gives 
1500/.  to  the  plaintiff  Bromleyy  500/.  to  his  wife,  and  tooL  a- 
piece  to  their  children,  and  dies. 

t  Tn  Vcmon*8  Report!  tbr  a^ove  cafe  is  diffVrently  ftated,  and  It  is  there  faid, 
that  the  court  refufed  to  decree  a  fpccific  performance  of  the  covenant^  by  reafon  of 
the  uncertajm}',  and  let  not  being  mutual :  Hot  a  word  is  niCiJtioacd  fcfpe^infi  the 
poiat  of  Jdt'itff^iott^ 

The 
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The  plaintifF  brought  this  bill  to  have  a  fpecific  performance 
of  the  covenant,  and  that  he  might  have  the  eftate  1500/. 
cheaper  than  any  one  elfe  would  give  for  it. 

The  defendant  inTift^d,  that  the  legacies  devifcd  by  the  will 
were  in  fatisfadion  of  the  covenant^  and  had  examined  witnefles 
to  ^rove  it  ^  and  the  plai.ntiiF^  examined  witneiTes  to  prove  the        1^9 
contrary,  for  the  will  mentioned  nodiing  of  the  matter  one  w^ 
or  the  other. 

At  the  hearing,  it  was  debated,  whether  any  o[  thcfe  proofs 
could  be  read. 

The  plaintiff's  counfel  urged,  they  might,  and  that  it  was 
but  like  my  f  Lord  Cheney's  cafe,  where  a  man  devifes  to  his  fon  f  50^  ^. 
y^bfi^  and  has  two  fons  of  that  name,  witnefles  may  be  examined 
to  prove  which  he  meant ;  the  defendants  would  Inive  it  pre- 
fumed,  that  this  legacy  was  in  iatisfa6)ion  of  the  covenant ;  the 
will  fays  no  fuch  thing,  and  we  would  read  proofs  againft  this 
prefiimption  ;  and  the  cafes  of  J.  Forfterytvi\x&Munty  and  §  Cordell.X  »  Vera.  148. 
verfus  Noden^  &r«  where  it  was  faid,  proofs  were  read  to  fuch 
purpofe. 

Lord  Keeper.     As  matters  have  been  fettled  fince  my  Lord 
FalklanePs  cafe,  diey  cannot  be  Vead  j  for  it  would  be  a  way  to 
introduce  uncertainty,  and  make  the  court  arbitrary ;  and  that 
cafe  was  much  ftronger  than  this,  for  there  the  evidence  in* 
tended  to  be  made  ufe  of  yrere  letters  of  the  teftator's  own 
writing,  and  yet  were  rejefted  ;    and  the   evidence  was  not ' 
read  in  my  J  Lady  Gain/borough's  cafe  to  make  any  conftruc-  l^%'7tm,%s%* 
tion  in  law,  for  the  making  one  executrix  is  a  gift  in  law  of     '' 
the  perfonal  eftate ;  but  die  proof  read  was  to  ouji  a  conjiruc^ 
t^on   in   equity^    which    has  been  but  a  late  one,  neither  that, 
where  a  particular  legacy  is  given  to  an  executor,  he  fliall  be 
oufted  of  the  refidue. 

The  Mafter  of  the  Rolls  faid,  he  thought  it  was  plain  from 
the  will  itfelf,  that  the  legacies  were  intended  to  be  in  fatisfac- 
tion  of  the  covenant ;  for  it  recites  the  fetdemcnt,  and  revokes 
it,  which  is  by  confequence  a  defeating  of  the  1500/.  but  how- 
ever, a  court  of  equity  is  not  obliged  to  decree  a  fpecific  exe- 

K  4  cution 
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cution  of  all  covenants  or  agreements,  be  they  on  never  fo  va- 
luable confiderations,  but  will  confider  all  circumftances,  and 
Sir  Rowband'%  circumftances,  and  the  condition  of  his  fortune 
being  fo  much  jdtered,  and  thereupon  his  purpofe  fo  much 
k40  changed,  that  if  a  fpecific  *  execution  of  this  covenant  (houid 
be  decreed,  the  whole  will  would  be  defeafled ;  »id  dierefbre  he 
thought  that  it  ought  not  to  be  executed  in  this  cafe :  and  of  the 
fiune  opinion  was  my  Lord  Keeper,  and  difmilTed  the  bill. 


Cafe  123.  Yate  verfus  Fettyplacc. 

^▼fim4x6.  S.C.    %  Eq.  ftbr.  541,  c.  xo.  659,  c.  3.  S.  C,    Ante,  109.    Poft,  195.  s4o* 

A  portion  of      O  I  R  Rowland  Lacy^  feifed  of  die  manor  of  PudlicoU  made  a 

4000/.  deviwd    ^^  .  TV  TT    1*         ^ 

outoflandstoa  kJ  mortgage  for  1000  years  to  Hmry  Htyling^  for  fecuring 

wmLd'iiA^  6000/.  and  intereft,  and  afterwards  by  deed  and  fine  fettled  the 

confent  of  ^.     f^me  to  the  ufe  of  himfelf  for  life,  remainder  to  the  defendant 

ano  J3  •  Co  be  ptid 

atherageof  ai,  Rowland  Lacy  his  fon  in  tail,  widi  other  remainders  over,  re- 
riage^whidT'  mainder  to  himfelf  in  fee  j  and  being  feifed  of  feveral  other  eflates, 
^nt^utVfte"  "™°*  ®f  ^"^^^  ^^^  reverfions  cxpedant  on  eflates  far  lives, 
married  without  and  being  grcatly  indebted  to  other  pcrfons,  and  havine  one 

iuch  confent,        ,        .  ,  \r     t   n  11..,;.  ..  ^ 

then  Ac  was  to  daughter,  named  Arabella^  made  his  will  m  writmg,  and  therd>y 
only^ATdlugh.  devifed  the  faid  lands,  and  all  his  lands  not  before  fettled  in  join- 
**a«of*!*T.'^''  ture  to  dame  Arabella^  his  wife,  and  to  Sir  Edmund  Fettyplace 
Decreed  her  por-  and  Charles  Fettyplace^  and  their  heirs  upon  trufl,  that  they  (hould 
fOT^the  tencfit"of  by  fale  thereof  raifc  money  to  pay  his  debts,  provided,  that  upon 
^p^^l\l  Payw^cn^  of  Mr.  HeyUn's  mortgage,  the  faid  mortgage  (hould  be 
tribution,  Ao'     kept  on  foot  for  fccuring  the  portion  therein  after  mentioned  to 

ftrongly  infi(?ed      ^     ,    ,,    ,  .       ,        .  ,  ,  . 

It  «M8  a  legacy,  Arabella  his  daughter,  and  his  other  legacies  and  debts,  if  the 
wewblrin  ^«  ^^^  deviled  were  not  fufficient  to  pay  the  fame,  and  thereby  dc- 
$|ttritualCouru  vifed  to  his  faid  daughter  4000/.  for  her  portion,  ifihc  married 
with  the  confent  of  his  wife,  and  truftees,  to  be  paid  at  her  age 
of  21,  or  day  of  marriage,  which  (hould  firft  happen  j  but  if  Ihe 
married  without  fuch  confent,  then  he  gave  her  xooo/.  only  for 
a  portion,  and  no  more,  and  made  his  wife  executrix,  and  died. 

Arabella  the  daughter  died  foon  after^  being  about  fix  years  of 
age. 

Afterwards 
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^  AftcrwardI  dtme  Arabella  the  widow,  married  the  plalndflF  X4I 
Tatesy  and  took  out  letters  of  adminiftration  to  Arabella  her 
daughter,  and  made  her  ¥all,  and  her  huftaiid  Mr.  Tates  execu- 
tor and  devifee  of  all,  who  by  virtue  thereof,  pretended  to  be  en« 
titled  to  a  moiety  of  the  4000/.  devifed  by  Sir  Rmvland  to  Jra- 
bella  die  daughter,  and  alfo  to  fo  much  of  the  perfonal  eftate  of 
Sir  Rowland^  as  was  not  ipecifically  devifed  away ;  for  that  he 
had  made  proviiion  for  payment  'of  his  debts  by  his  lands,  and 
had,  as  was  pretended,  direded  the  perfon  who  drew  his  will  to 
give  his  perfonal  eftate  to  his  wife  ;  but  that  he  had  omitted  to 
do,  becaufe,  he  thought,  that  the  making  of  her  fole  executrix 
was  a  gift  of  it  in  law,  and  had  examined  one  Brooks  an  attorney, 
who  drew  the  will,  to  that  purpofe. 

Mr.  Tates  brought  his  bill  to  have  an  account  of  Sir  Rowland's 
perfonal  eftate  j  and  that  he  miglit  have  the  furplus  of  it,  afid  for 
a  moiety  of  Arabella* %  4000/. 

Rowland  Lacy^  the  infimt  heir,  brought  a  croTs  bill  againft  him, 
for  an  account  of  the  real  and  perfonal  eftate  of  his  father  (Dame 
Arabella  having  in  her  life-time  been  the  only  a£ling  truftee.) 

.  Tl)p  jc^editors  brought  their  bill  to  have  the  truft  performed, 
and  dieir  debts  paid. 

An  account  being  direAed  to  be  taken,  and  the  Mafter  having 
n)ade  his  report  on  hearing  thefe  caufes  before  my  Lord  Somers^ 
iiflifted  by  the  Mafter  of  the  Rolls  j  as  to  the  firft  idemand  of  Mr. 
Tates* s  touching  the  furplus  of  Sir  Rowland's  perfonal  eftate,  Mr. 
Brooks's  dtpoCiiion  (which  was  admitted  to  be  read]  was  inflfte4 
on,  and  f  Lady  Gain/borough*^  cafe  relied  on,  as  a  cafe  in  point  |  f  i^a,  139^ 
but  as  to  that,  the  bill  was  difmifled,  and  the  court  took  farther 
time  to  confider  of  his  demand  of  the  moiety  qf  Arabella's  por- 
tion ;  but  before  any  judgment  was  given  therein,  the  feal  Was 
given  to  Sir  Nathan  fFrighty  and  then  Mr.  Tates  petitioned  to 
|iave  his  caufe  reheard. 

4  The  caufe  coming  now  to  be  reheard  before  my  Lord  Keeper,       14$ 
afllfted  by  the  Mafter  of  the  Rolls,  as  to  the  demand  of  the  per- 
foqal  ^ftate,  the  former  order  was  confirmed,  and  the  bill  dif- 
Wiffcd, 

As 


As  to  the  Dtber  demand  of  the  aioiefy  of  ^aisUa^s  portion, 
it  was  inffftec^  that  it  was  a  legacy  to  her,  and  might  have  been 
fuedfor  in  the  Spiritual  Court  (though  it  were  charged  on  land) 
and  no  court  would  have  prohibited  them,  and  by  their  law  it 
would  have  been  recovered,  though  (he  died  before  die  time  of 
paynlent;  and  where  this  courtholds  plea  of  matters  of  ecclefi-- 
aftical  conuiance,  they  ought  to  judge  according  to  the  civil 
law;  that  this  cafe  differs,  from  all  the  cafes  .cited  on  the  other 
fide,  touching  the  finking. of  portions  in  lands^  they  b^iag  all  in 
cafes  of  mere  trufts,  wherein  the  Chancexy^alone  haddie  entire 
juritdiflion,  and  where  no  fuit  lay  in  the  ecclefiaftical  court  for 
tit,  and  might  liave  given  fentence  for  the  appellant,  according  to 
the  civil  law. 

On  the  other  fide,  it  was  faid,  that  die  precedents  were  die 
1 1  Vera. 3ft I.  fame  in  cffcH  with  thi^  and  particularly  the  cafe. of  f  PewUt  and 
PawUty  and  no  real  difference  between  them ;  and  of  that  opi- 
nion was  my  Lord  Keeper  and  the  Mafler  of  the  Rolls^  and 
therefore  difmifled  the  bill,  as  to  this  demand  likewife,  and  ^s 
difmiffion  was  affirmed  in  the  Houfe  of  Loi:ds. 

Cafe  124.  Blake  ver/us  Johnfon. 

ftE^abr.  %6,  c.  5.  260,  c.  i.     37I9  c.  xi.    479,  c.  6.  S.C. 

One  being  in  an  ^  O  M  E  dceds  having  been  unduly  obtained  from  the  Lord 
4ravm  intoexe-  O  Lovelace  fome  few  months  before  his  death,  which  he  being 
•n«*orwr  '"c^fiWe  of,  made  his  will,  and  dcvifed  all  his  eftate  in  the  firft 
eftate,  tfter      place  for  payment  of  his  debts,  and  the  fucplus  to  other  perfbns. 

snakes  his  wrll, 

and  thereby  devifes  all  his  land  to  be  fold  for  payment  of  his  debts  ;  his  creditors  may  fet  alide  the  coo- 
veyance,  having  a  right  in  nature  of  an  equity  of  redemption,  as  the  teftator  himfelf  had,  thoagk 
m^gedf-diat  it  was  but  in  natureof  a  chofe  in  adlion,  and  not  a/fignable. 

jr^j  .  *  The  creditors  brought  this  bill  to  be  relieved  againft  diefe 
deeds,  and  to  have  the  lands  fubjeded  to  the  payment  <^  their 
^bts. 

It  was  objected,  that  if  thefe  deeds  had  been  unduly  obtained 
(which  was  denied)  yet  this  devife  was  but  in  the  nature  of  a 
right  of  aiftion,  which  was  not  aiTignable,  and  therefore  the  cre- 
ditors could  have  no  benefit  of  it. 

But  it  was  held  by  my  Lord  Keeper  and  the  Matter  of  the 
Rolk,  that  this  is  but  in  nature  of  an  equity  of  redemption, 

which 
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which  may  be  ailtgned ;  as  he  himfelf  might  have  coknc'ht re  to 
be  relieved  againft  thefe  deeds,  fo  tnay'his  devifees. 

Juxon  verfus  Brian,  Cafe  125. 

MY  Lord  Keeper  declared  bis  opinion  in  this  cafe  without 
debate,  that  where  lands  are.devifed  to  truftees  to  raife 
money  for  feveral  purpo&s,  and  they  raife  the  money  out  of 
the  profits,  the  land  is  thereby  difcharged,  and  the  pejfons  con- 
cerned miift  refort  to  the  truftees. 

Tidcombe  ver/us  Boddington.  Cafe  126. 

PLAINTIFF  being  colonel  of  a  regiment  of  foot  in  his  if  tht  coiond 
majefty*s  fervice,  entered   into  an  agreement  with  one  **^  J^*  *™y^ 
Moyer^  (who^  it  feems,  was  a  partner  with  the  defendant  ^AZ-meotoftheoir. 
dington)  for  cloathing  his  regiment  for  the  year  1696 ;  the  con-  afflyye»r"foj  the 
traa  was  in  writing,  and  was  made  in  the  name  of  one  Cham-  J^J'^and  hL^** 
htrs^  and  was,  that  Mmer  (hould  furnifh  the  regiment  with  fiich  b«fo«aaticip«t. 

/^     ,  .1         11  ..     •  ...  «d  thefe  off- 

and  fuch  particular  cloaths,  at  fuch  particular  prices.  reckonings  of 

that  yotr,  for 
the  cloathing  of  the  foregoing  year;  he  ihall  be  anfwerable  In  his  owirperfon>  if  the  agfeenient  be  fo 
ivorded  as  to  charge  him )  and  that  the^oft'-^teckonhigs  of- the  following  year  are  fo  far  diverted,  by 
aiterisg  the  efUblifhment  of  the  regiment,  as  not  to  be  applicable  to  malce  good  thele  payments. 

At  the  mtlking  of  the  bargain,  it  was  agreed  between  Moyer 
and  the  plakidiF,  that  liie  plaintifF  was  not  to  *  be  liable  in  his      144 
own  perfon  or  eftate  for  the  money,  but  that  Moyer  was  to  be 
paid  out  of  the  dfF-itckoniDgs,  and  fae  M^as  intruded  by  the  plain-    > 
tiiF  to  have  the  contract  drawn  accordingly. 

When  the  contra<5^  was  prefented  to  the  plaintiff,  by  him  to 
be  executed,  he  deiired  time  to  advife  with  his  counfel,  whether 
it  were  fo  drawn,  as  that  he  could  not  be  charged  in  his  own 
perfon  or  eftate ;  and  Moj^r  afTuring  him  it  was  fo  drawn,  be 
thereupon  executed  it,  and  the  iame  time  delivered  Moyer  an 
^iflignment  for  his  whole  money  out  of  die  off*reckonings  upon, 
the  paymafter  ;  and  by  virtue  of  that  affignment  about  300  /. 
was  received. 

By  the  courfe  of  payment  in  the  army,  when  an  aflignnwnfe  i^ 
nude  of  the  off-reckonings  for  payment  of  the  cloathing  of  any 

year. 
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year,  if  the  off-reckonings  of  that  year  are  not  fuiEcient  to  com- 
plete the  payment,  he  that  has  fuch  affignment,  is  to  receive  out 
of  the  off-reckonings  of  the  following  year,  till  his  payment  is 
complete,  and  the  regiment  being  in  arrear  for  their  doathing, 
the  ailignmentthat  was  to  them  that  cloathed  the  army  in  1695, 
was  not  paid  by  the  off-reckonings  of  that  year,  but  took  up  good 
part  of  the  off-'reckonings  of  the  year  1696. 

In  the  year  1697,  an  9&  of  parliament  was  made,  which  ap- 
propriated the  off-reckonings  of  the  year  1697  to  the  payment 
of  the  cloathing  for  that  year  only,  and  no  other ;  fo  that  J?a/- 
dington  was  thereby  prevented  from  having  any  fatisfa£tion  out 
of  the  off-reckonings  of  that  year,  as  elfe  by  the  courfe  of  pay- 
ment in  the  army  he  would  have  had ;  and  this  regiment  hap- 
pening, juft  at  that  time,  to  be  removed  into  Ireland^  and  put 
upon  a  new  eftablifhment,  Boddington  was  thereby  prevented 
from  having  any  further  benefit  of  his  aflignment  upon  the  off« 
reckonings,  and  was  like  to  lofe  his  money. 

Thereupon  confulting  with  his  I^iwyers  vAizt  to  do,  he  was 
*4S  advifed,  that  as  the  contraft  was,  he  might  ♦  charge  the  colonel 
in  bis  own  right )  whereupon  he  brought  his  a£tion  at  law 
againft  him,  in  the  name  of  the  truftee  and  Ttdcombei  havmg 
imadvifedly  pleaded,  that  the  cloaths  were  not  delivered  accord- 
ing to  the  contrail,  the  plaintiff  at  law  recovered  (he  whole  fum 
mentioned  in  the  contract. 

Whereupon  Colonel  T/^^mftr  brought  this  bill  to  be  relieved 
againft  the  recovery  at  law. 

Both  Boddington  and  Mofjer  did  by  their  anfwer  confefi,  that 
they  were  to  expeA  their  payment  out  of  the  off-reckonings,  and 
that  the  colonel  was  not  to  be  charged  himfelf  in  his  own  right, 
unlefs  he  did  fome  way  divert  them,  or  prevent  them  from  h?v. 
ing  the  benefit  qf  them ;  and  that  In  cafe  the  off-reckonings  of 
any  year  did  not  fuffice  to  pay  the  cloathing  of  that  year,  he  who 
had  an  aflUgnment  on  the  off-reckonings  was  to  receive  out  of 
the  off-reckonings  of  the  fubiequent  year,  till  his  payment  was 
completed ;  but  infifted,  that  Ttdcombe  had  diverted  the  off* 
reckonings  of  1696^  vJz.  by  the  £iid  aflignment  for  the  doath-^ 
ing  of  95  i  s^d  that  at  the  time  of  the  contra£^  they  t;new  not 

ttot 
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that  the  regiment  was  fo  indebted,  but  the  contrary  to  that  was 
proved,  and  made  Moyer  on  that  account  infift  upon  having 
higher  prices. 

At  the  hearing,  it  was  urged  for  die  plaintiff,  that  if  this  con- 
trad  was  fo  drawn,  as  to  charge  the  colonel  in  his  perfon,  it  was 
a  fraud  in  Moyer  (wfio  was  intrufted  with  the  drawing  of  it)  to 
have  it  fo  drawn,  and  he,  upon  the  executing  of  it,  afErmed  it 
was  fo  drawn,  as  not  to  charge  the  colonel  in  perfon,  and  Aere-» 
by  prevailed  on  him  to  execute  it,  without  advifmg  with  coun- 
fel,  as  elfe  he  would  have  done  ;  that  Moyer  and  Boddington 
both  knew  of  the  affignment  for  the  cloathing  of  the  year  95  ; 
and  it  was  confefled  by  them  both  that  the  colonel  was  not 
to  be  charged  in  perfon,  if  he  did  not  prevent  them  of  the  bene- 
fit of  the  oiF-reckonings,  and  that  he  had  done  no  other  a£t 
whatfoevcr* 

For  the  defendants  it  was  (aid,  they  were  honeft  creditors, 
and  had  recovered  at  law,  and  that  a  court  *  of  equity  ought  146 
not  to  hinder  them  from  getting  their  money  j  that  no  parol 
proof  of  the  plaintiiPs  ought  to  be  admitted  againft  the  agree- 
ment in  writing ;  that  the  affignment  to  the  former  clothier  was 
an  anticipation  made  by  the  plaintiff,  and  that  he  ought  to  make 
good  the  money. 

Lord  Keeper.  BodiUngton  does  admit  by  his  anfwer  the  courfe 
of  payment  in  the  army,  but  fays,  where  payment  of  the  off- 
reckonings  is  prevented  by  the  colonel,  or  the  party  anyways 
hindered  from  receiving  the  fame,  the  colonel  is  to  be  anfwer^ 
able*;  and  by  the  eftablifhment  of  the  army,  die  ofF-reckonings 
of  every  year  are  to  anfwer  and  pay  the  cloathing  of  that  par- 
ticular year ;  and  the  ofF-reckoning  of  96  was  anticipated  by 
die  colonel  for  the  cloadiing  of  the  year  95,  and  furely  one 
witnefs  to  a  parol  agreement  is  not  fufficient  to  fet  afide  a  con- 
traA  in  writing,  and  therefore  the  plaintiff  cannot  be  relieved 
for  more  than  what  is  paid,  which  mufl  be  difcounted  out  of  the 
money  recovered. 

Afterwards  the  plaintiff  appealed  to  the  Houfe  of  Lords,  aod 
die  caiife  was  heard  by  them,  but  they  delayed  giving  judgment^. 
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on  purpoft  that  ibfi  parties  may  agree  the  matter,  which  they 
did ;  then  the  decree  was  confirmed  by  conien^  though  die 
Lords  ieemed  difpofed  to  reverfe  it. 

Cafe  127.  Luke  veffus  Bridges  and  Chrifty. 

,Eq.  »br.  70«,  c.  3»  S.  C.  '  jWmi.  477.    Vide  infta,  149. 

Scrivener  or  at.  yk  MTR.  TUmas  Chrifly  (to  whom  the  defendant  C&r^jr  and 
i^^cS^imo-  Xl^JL  o^^^^  ^^^^  executors)  had  been  a  confiderable  pra&ifing 
or'^  whichjST'  attorney,  and  was  brother-in-law  to  the  plaintifFiwif/,  who  having 
might  on  the  iQoo/.  out  at  intereft,  and  the  fante  being  to  be  paid  in,  deiired  it 
have  found  c»  might  be  paid  to  her  brother-in-law  Mr.  Chrifly^  and  that  he  would 
•vKTwhcre  he^  8^^  ^^^  *  fecurity  for  it :  accordingly  the  money  was  paid  in  to 


liad  notice  of  him,  and  he,  without  any  further  direftions  from  the  plaintiff,  or 
veiedonaprior  acquainting  her  at  all  of  the  matter,  *  in  March  1692,  lent  it 
«ul?notbe^'  outon  a  fccurity  of  a  mortgage,  made  by  Sir  Charles  Bickcrjlaff 
^^'^^^ftSeTti  to  one  Mr.  Robert  Marjham^  for  fecuring  250/.  which  after- 
ley.  wards  was  increafed  to  iioo/.  and  was  by  him  affigned  to  the 

^♦^  defendant  Bridges  for  fecuring  that  fum ;  and  theaflSgnment  was 
taken  in  the  itame  of  the  plaintiff,  and  flie  had  ibmc  of  the  tide 
deeds  delivered  to  her,  and  received  68/.  of  the  intereft  from  Sir 
Charles  Bickerftaff\  but  it  fell  out  that  the  fccurity  was  prae-in- 
ctunbered,  and  would  not  anfwer  die  money. 

The  plaintiff  brought  this' bill  to  have  the  money  made  good 
to  her,  either  by  the  executors  of  her  brother-in-law,  who  had 
put  out  the  money,  or  by  Mr.  Bridges^  who  had  the  fecurity  be- 
fore upon  a  re-affignment,  and  had  long  before  brought  a  bill 
ag^inft  Sir  Charles  Bickerjiaffto  have  the  redemption  foreclofed, 
and  a  decree  had  been  obtained  by  fale  of  the  eftate,  and  Mr. 
HungerfordhzA  been  allowed  the  beft  purchafer  for  600/. 

Thereupon  Mr.  Bridges  arretted  Sir  Chirks  upon  his  bond, 
and  he  was  in  prifon  in  the  Fleet ;  and  afterwards  be,  to  procure 
bis  enlargement,  paid  Mr.  Bridges  600  /.  and  ^ere  remaiiied  dae 
to  Mr.  Bridges _zt  the  time  of  his  aflignment  only  643/.  for  prin- 
cipal, intereft,  and  cofts ;  and  yet  the  affignment  is  ma4e  in  con. 
fideration  of  looo/.  mentioned  to  be  paid  to  him,  and  he  ac- 
cordingiy  bad  a  bill  for  1000/.  upon  Sir  John  John/on^  the  gold- 
finith)  delivered  to  bim,  which  was  a  fraud  in  him,  and  he  con-* 

cealed 
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cealod  atfi  diefe  oMKtnrs  from  Mr.  Cbrj/9^,  and  afligned  dus  as  a 
good  fecurity* 

It  was  urgdd^  that  this  was  a  fraud,  and  die  reafons  infifted 
upon  and  proved  by  die  pkuntifF  for  relief  agamft  the  defendant  , 
Bri^a  were^  that  he^  after  die  fecurity  affigned  to  hini)  had 
joined  mth  the  mortg^or  in  felling  part  of  the  mortgaged  pre* 
mifles,  which  (as  Was  alledged}  was  the  beft  port  of  the  fecurity  i 
and  at  the  tinife  when  he  affigned  the  fecurity  to  the  plaintiff*, 
knew  it  to  be  bad,  and  dierefore  he  ought  to  take  back  the  fe« 
curity,  and  anlwer  the  money* 

^  As  againft  Mr.  Chri/ly  it  was  alledged,  that  he  by  receiving  14^ 
the  plaintiiPs  xooo/.  became  debtor  to  her  Ux  (o  much,  and  his 
putting  of  it  out  on  this  fecurity,  without  fo  much  as  acquaint* 
ing  her  or  her  friends,  or  advifing  with  her  counfel,  could  noC 
difchdrge  him  of  the  demand  Ihe  had  againft  him  for  the  fek! 
lOooiL ;  that  if  he  were  not  guilty  of  a  fraud  in  that  matter,  yet  be 
was  guilty  of  a  grofi  neglefl,  not  to  inquire  into  die  citcum«- 
ftances  of  Sir  Charles^  who  then  owed  io,ooo/.  upon  ftatutes^ 
ju4gments,  (Jc.  which  might  [have  been  found  out  if  inquired 
after ;  that  he  himfelf  was  fo  ftti^fied  of  his  fauldnefe  in  the 
cafe,  that  he  had  declared  he  diought  himfelf  obliged  in  con^ 
fcience  to  make  her  iatisfadion,  and  that  he  would  do  fb  (as 
was  fully  proved  in  the  caufe)  and  v^lenii  nun  fit  iiqh'ia^  and  he 
had  left  a  great  eftate,  and  no  debts  or  children,  and  had  by  his 
Will  only  left  the  plaintiff  an  annuity  of  20 /•  ftr  ann,  to  comi- 
mence  after  the  death  of  his  wife  ; 

It  was  anfwered  on  behalf  of  Mr.  Brit^es^  tha[t  as  for  the 
alignment  being  made  in  conftderadon  of  xooo  k  paid  to  htm, 
whereas  fo  much  was  x^ot  due  to  him,  it  was  fo  dcme  by  the  do* 
fife  6f  Sir  Chariis  lKih^ftaff\  and  diough  die  bill  for  the  whole 
1000/.  was  made  payable  to  hhn,  yet  he  had  ofdy  ftcetved  fo 
ttiuch  as  w^  dtre  to  him,  and  Si^  Gbaries  YoA  the  reft  ;  dot  he 
having  been  deceived  in  die  mortgage,  and  taken  an  ill  focuri^, 
niight  juflly  get  rid  of  it  as  he  could,  and  had  obligation  Co  dif- 
cover  the  badnefs  of  the  fecurity,  i;diich  would  have  prevented 
hi«  ever  parting  With  it  j  therefore  he  having  been  guilty  of  no 
6  fMid 
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fraud,  there  was  no  i'eafon  to  charge  him  widi  any  paf  t  of  the 
moneys  or  to  force  him  to  take  back  the  fecurity. 

It  was  (aid  for  Mr.  Chrijfy^  that  there  was  no  fraud  in  him ; 
that  he  had  received  and  put  out  the  money  at  the  plaintiflPs  de-^ 
fire ;  that  he  had  tranfaded  the  fecurity  merely  out  of  friendihip 
to  her,  and  without  any  reward  from  any  body,  and  ought  not  to 
m^  be  anfwerable  for  the  misfortune ;  and  that  to  charge  ^  him  would 
be  to  deftroy  all  commerce  in  relation  to  fecurities,  for  no  one 
would  venture  to  put  another's  money  upoa  a  fecurity,  if  he 
were  obliged  to  warrant  and  make  it  good,  in  cafe  a  lofs  fhould 
happen^  without  any  fraud  in  him;  that  diough  the  plaintiffhad 
not  been  acquainted  with  this  fecurity  beforehand,  yet  (he  had 
given  him  directions  in  general  to  put  out  the  money,  and  ap- 
proved it  after  by  tating  the  deeds,  and  receiving  the  intereft, 
and  had  petitioned  the  Houfe  of  Commons  againft  Mr.  Pbilif 
BUkirftaff^  who  was  a  member  of  that  houfe,  and  bound  with  his 
brodier  Sir  CbarUi  in  the  bond  for  performance  of  covenants; 
duit  what  he  faid  of  thinking  himfelf  bound  in  conscience  to 
make  her  fatisfadion,  were  only  exprefilons  of  great  concern  for 
the  plaintiiPs  misfortune,  but  could  not  in  any  court  of  law  or 
eqmty  oblige  him  to  make  her  any  reparation,  who  had  done  her 
no  wrong ;  nor  did  ihe  fet  up  any  fuch  pretence  during  his  life- 
time, thoi^h  he  lived  five  years  after  the  money  lent ;  and  he 
liad  by  his  will  given  20/.  per  ann.  after  the  death  of  his  wife^ 
and  feveral  other  conf&derable  legacies  to  the  family,  which  he  had 
no  obligation  to  have  done. 

My  Lord  Keeper  faid,  he   did  not  diink  that  either  Mr. 

Chrijlj  or  Mr.  Bridges  had  done  altogether  what  in  natural  jof- 

tice  they  ought  to  have  done,  yet  that  there  was  no  fufficient 

1  Vesey,  $7*     foundation  to  charge  either  of  them  in  equity.     He  cited  the 

Aepjrqr  to.     g^fg  ^f  gjf  y^^^  Foach  the  fcrivener,  upon  the  mortgage  of  Mr. 

iBf  notice  of  aa  JefinSj  where,  though  Sir  John  had  notice  of  declarations  in 

^     qeAment,  delivered  on  a   prior  mortgage,  before  he  lent  his 

client's  money,  yet  could  not  be  charged  to  make  good  to  his 

client  the  money  he  afterwards  lent  upon  it :  fo  he  difmifled  the 

bill  without  cofts ;  and  this  decree  was  afterwards  affirmed  in 

the  Houfe  of  Lords. 

Z2  Clark 
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*  Clark  verfus  Ward.  Cafe  128. 

X  Eq.  Cafes  abr.  474*  c«  i  •  %.  C« 

^Ti  H  E  defendant  Tf^ard  had  inveigled  his  wife  to  levy  a  fine  f »«« fnadnknu 

I  .,..'.         rt       1  t         «       t   1     «  'y  obtained,  and 

X  of  her  land  to  him  when  ihc  lay  on  her  death-bed,  pre-  rafum  in  fcve- 
tending  that  he  ,was  thereby  only  t6  have  it  for  his  life  ;  and  a  te^itVi. 
Dedimus  was  fent  into  the  country  to  take  the  fine,  and  the  Co*-  itfpond  through* 
tim  v^as  taken  about  100  miles  from  London^  the  very  day  Ihe  theotficer*  who 
died  J  and  therefore,  becaufe  the  fine  could  not  have  flood,  the  caufe  forfctdng 
party  being  dead  before  the  king's  fdver  was  paid,  the  writ  of  jf^^J^^^^J*' 
covenant  v^as  rafed  in  the  Tefti^  and  made  to  bear  date  10  days  fnceofthedftatt 
backWSud  s  and  all  other  parts  of  the  fine  were  rafed  likewife,  and  the^l^inatioa 
made  to  corrcfpond  with  it  j  and  the  king's  fJver  was  paid^  and  JS^^^^iiiS^ 
fo  all  appeared  upon  the  record  to  have  been  done  before  die  <^^^^^^ 
deadi  of  the  woman. 

This  bill  was  brought  by  her  heir  at  law^  to  fct  afidc  this  fine 
as  obtained  by  fraud,  or  to  have  a  reconveyance  of  the  land  ;  and 
it^was  admitted  by  Ae  defendant's  counfel,  that  a  fine  obtained 
by  fraud,  might  be  fet  afide  as  well  as  any  other  conveyance  j 
but  to  bring  fuch  matter  to  be  examined  here  for  irregularity,  or 
on  pretence  of  rafurcs  or  alterations,  they  iaid  was  without  pre- 
cedent. If  a  judgment  had  been  irregularly  entered  or  obtained 
at  law,  that  muft  be  fet  afide  in  the  court  where  it  was  obtained, 
or  not  at  all,  and  cannot  be  done  by  examijiation  here,  being 
wholly  foreign  from  the  jurifiii£tion  of  this  court,  and  of  dange- 
reus  confequence :  and  if  fuch  examination  could  have  been 
proper  at  law  (which  it  could  not)  it  mufl  have  been  only  ^gaiiA 
the  officer  of  the  court,  and  that  ought  to  have  been  by  petition  ;> 
and  if  the  matter  were  proper  for  relief,  it  ought  to  have  been 
made  o«t  by  proofs  before  the  hearing,  and  canitot  be  done  by 
farther  proofs  after  publication. 

*  On  the  odserfide  it  was  faid,  Thi$  examination  into  the  parts  t  jt 
of  die  fine,  is  only  to  fhew  die  fraud  in  obtaining  it,  and  can  be 
only  obtained  here,  for  it  is  concerning  parts  of  the  fine  which 
are  only  here  in  this  court,  and  may  be  made  out  after  publica- 
tion, for  it  is  only  infpe£ting  the  force  of  the  records ;  and  though 
the  fine  fland  good,  yet  th«  ufts  may  be  fet  afid^  s  a$  if  truflees 

L  levy 
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levy  a  fine  to  one  without  confideration,  the  court  will  not  kt 
aftde  the  fine,  but  order  a  reconvepnce  of  the  land. 

Lord  Keeper.  There  is  a  great  deal  of  difference  between  die 
irregularity  of  pafltlig  €tit  fine,  and  the  undue  and  fraudulent 
manner  of  obtaining  it ;  for  which  he  cited  Greenwood's  cafc^ 
and  Hungate's  cafe,  $  Co.  m  Vent.  30*  and  &id,  if  a  finauduknt 
obtaining  a  fine  could  have  been  relieved  againft  here,  it  would 
have  been  attempted  in  (bme  of  tho(b  cafes ;  .and  if  it  (hould  be 
examinable  hert,  it  would  be  a  great  weakening  of  fines,  and  can 
'  only  be  examined  here  to  punifh  the  party  that  did  it  crimnaB* 

ter}  in  GeUiirafuTs  cafe,  where  one  was  pcrfonated,  yet  the  fine 
was  not  fet  afide,  but  a  reconveyance  ordered  i  afterwards  the 
bill  was  difmiiTed  f . 

Cafe  129.  Wray  ver/us  Williams. 

%  Vera.  37S.  S.  C.    I  Wmu  x  37.  S.  C.  more  fuUy  ftated.    Ante,  65.  and  rT.    Ante,  1 37.  and  (N.) 

ftiSal^^"  A  ^^^  ^  ^'^  *"  Blaci^Jcre  in  truft,  to  indemnify  Mr. 
to  recover  at  jLjL  BuckUj  againft  iucumbranpes  that  might  affeS:  If^biU'Jkte^ 
tiAgup  atera^  which  he  had  purchafed ;  the  defendant  H^iUiams  brought  a  writ 
^^j!^*^*^of  dowcrof  5Airi.>/rr/  againft  the  plaintiff,  who  was  an  infant, 
aparchafer,  and  ^j^  hjg  guardian  had  let  her  take  judgment  at  law,  without  fet- 
nlicTcd.  ting  up  the  term,  or  taking  any  notice  of  it ;  fo  diis  bill  was 

brou^t  by  the  in£uit  heir  to  be  relieved  againft  that  judg- 
ment. 

It  was  faid  by  the  court,  that  this  cafe  is  the  fame  with  my 
Lady  Radnor%  and  if  (he  could  not  be  relieved  as  plaimiff,  it 
muft  be  for  want  of  equity,  and  therefore  *the  plaintiff  muft  be 
relieved  againft  her  when  fhc  is  defendant.  No  difference  in 
reafon  betwixt  a  tenant  by  the  courtefy,  and  a  tenant  in  dower  y 
adthough  one  has  been  adjudged  one  way,  and  the  other  an- 
other. Lady  Raptor's  caib  having  been  affirmed  in  the  Hoafe 
of  Peers,  the  authority  ia  fo  great,  that  the  court  cannot  get 

f  From  this  decrae  there  wat  an  appeal  to  the  Houie  of  Lord*,  uliich  wai  dUinifled* 
and  the  dccfec  a&nned«  x  Brown'i  Pari.  Cafei^  137. 

•vcr 


»5» 


bi  Curia  Cancellariae, 

over  it.  It  has  been  always  admitted,  that  an  unfatisfied  mort^ 
gage  fliall  not  ftand  in  a  dowrefs's  way,  but  that  ihe  may  re-* 
deetti  i  this  is  not  a  mortg^^e,  but  a  term  to  indemnify  a  pur- 
chafer,  and  it  muft  continue  fo^  and  fubjedt  to  that,  it  mufl 
be  in  truft  for  the  heir  f. 

f  Upon  «  rehearing*  Lord  Keeper  M^righi  affirmed  his  former  decrse  ;*  Lady  fFil- 
Sm  afterwards  brought  her  bill  of  Teview;  and  upon  folemn  argument  before  Lord 
Keeper  HarcMrf,  he  reverfed  the  decree,  and  ordered,  that  the  plaintiff,  Lady  H^, 
hiTing  recovered  dower  at  law,  this  truft  term,  which  Sir  B*  H^rMj  had  Oct  up, 
Should  not  ftand  in  her  way  la  equity.    Vide  i  Wras.  i  39* 
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Cafe  130.  .  Brown  n^erfus  Bradfhaw  &  al\ 

%  Vern.  416.  S.  C.    Vm.  Abr.  tit.  Pretogati^,  5*9.    Antfe,  47,  48. 

An  Extent  in  li  ^  R*  Kingdom  (atnongft  other  things)  was  fiifmer  of  the 
bycheking^sK-  ItJL  heaith-money  under  the  crown,  and  his  accounts  not  li- 
htrown^btor,  quidated  in  the  Exchequer  ;  and  there  were  accounts  depending 
againft  whoma   between  Air.  Kinzdom  and  Mr.  Hitid  a  goldfinith,  who  became 

commiraon  of  °  ^ 

bankruptcy  was  a  bankrupt  \  and  after  his  bankruptcy,  but  before  any  affignment 
an/the  afligncM  made  by  the  commiffioners,  an  Extent  in  Aid  was  taken  out  in 
miffion^rou  t"t  *^  ^^^  ^^  Kingdom  againft  Hind^  and  all  his  eftate,  both  real  and 
their  bill  In        perfonal,  was  feized  by  virtue  thereof* 

Chancery  to  fct  . 

afide  the  Extent  in  Aid  ;  and  after  1 5  years  pendency  of  the  fuit,  at  the  hearing,  the  bill  was  diiintfled» 
for  that  the  Court  of  Chancery  had  no  jurifdidion  in  cafes  of  this  nalure,  which  were  only  proper  for 
the  Exchequer,  being  the  coort  of  the  kjng*$  revenue,  and  from  which  the  Extent  in  Aid  ifliied,  nd 
therefore  only  examinable  there ;  and  if  fet  afide  here,  yet  the  Exchequer  might  cany  on  the  procefsy 
tilt  the  debt  cleared^  according  to  the  courfe  of  the  court* 

The  plaintifFs,   who  were  aflignees  of  Hind's  bankruptcy^ 
brought  this  bill  to  be  relieved  againft  the  faid  Extent. 

Anfwers  were  put  in,   and  many  proceedings  had  in  die 

caufe,  fo  that  it  had  depended  14  or  15  years ;  and  now  at  die 

hearing,  the  defendants  infifted,  that  this  court  had  no  jurifiCc- 

tion  in  this  caufe,  for  it  being  a  matter  relating  to  the  king's 

revenue,  ought  to  be  controverted  iu  the  Court  of  Exchequer 

154        (where  there  is  *  a  court  of  equity  for  iuch  matters)  and  not  in 

this  court. 

For 
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For  the  plaintiffs  it  was  infifted,  that  this  was  really  the  caulk 
of  the  defendants,  and  not  the  king's ;  that  the  farmers  of  the 
hearth-money  are  not  in  truth  indebted  to  the  king,  at  leaft 
there  is  no  liquidated  debt,  and  that  in  reality  the  farmers  of  the* 
hearthwnoney  are  indebted  to  Hind^  inftead  of  his  being  indebt- 
ed to  them ;  that  there  are  many  precedents  where  Extents  of 
this  kind  have  been  controverted  in  this  court,  ||  as  Capel  verfus  g  %  Vem. 
Brewer^  in  my  Lord  Jefferf^  time;  f  Cholndey  yerfus  Sturty  in  l^'venu' 
the  time  of  the  late  Commiffioners,  where  the  defendant,  who  was  4»6«  s.  c.  cited, 

Anti,  47,  48* 

a  creditor  by  fimple  contrad  of  a  perfon  deceafed,  had  preferred  6.  P.  coHtri. 
himfelf  by  fuch  Extent  before  other  creditors  of  a  higher  nature, 
and  he  was  decreed  in  this  court  to  refund  ;  that  this  is  in  na- 
ture of  a  commiffion  of  bankruptcy,  which  ifTues  out  of  this  > 
court,  and  therefore  will  give  this  court  jurifdi&ion,  though  it 
had  it  not  otherwiie ;  and  if  the  Court  of  Exchequer  has  a  jurif^ 
di£lion  in  fuch  cafes,  fure  this  court  has  at  leaft  a  concurrent  jii« . 
rifdi£iion  with  it ;  and  if  it  had  not  a  jurifdi£ltion,  the  defendant 
ought  to  have  taken  advantage  of  it  by  exception  or  demurrer,  ^ 
but  ought  not  to  be -permitted  to  do  it  now  after  fifteen  years 
pesdency  of  the  caufe. 

The  Attorney  General  faid,  there  is  in  this  caufe  an  original 
Extent  for  the  king,  as  well  as  this  Extent  in  Aid ;  and  till  it  ap- 
pears the  king's  debt  is  iatisHed,  according  to  the  courie  of  the  . 
Exchequer,  this  court  will  not  fet  afide  the  &id  Extents  :  and  it 
is  not  material  that  the  king's  account  is  not  liquidated,  Jbr  till 
this,  they  are  debtors  for>  the  whole,  and  the  irregularity  of  the 
Extent  ought  to  be  controverted  only  in  the.  Exchequer,  from 
whence  the  Extents  iiTue,  and  not  here  ;  and  the  Court  of  Ex* 
chequer  is  as  ample  a  court  of  equity  as  this ;  and  the  king 
muft  proceed  in  the  Court  of  Exchequer. 

'  *  If  this  court  ihould  hold  plea  in  fuch  cafes,  the  confequence  15^ 
will  be,  that  the  account  of  all  the  king's  dd>ts  may  be  drawn 
hither,  for  nothing  can  be  done  in  this  msitter  till  the  account  be 
taken ;  and  if  that  were  taken  here,  yet  the  king  will  not  be 
concluded  by  it  in  the  Exchequer,  for  till  the  account  be  dif- 
charged  there,  he  may  take  out  procels  there  -,  and  it  is  tfao 
pktntiiTs  ewn  fault  that  he  has  travelled  fo  long  out  ot  the  .way» 

L  3  for 
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The  city  brought  this  bill  againft  the  affignees  of  the  leafe  t* 
pay  the  rent  in  arrear,  and  the  growing  rent,  and  to  perform  the 
other  covenants  in  the  leafe  ;  and  as  2ig2iTiSt  Adnfey  it  prayedl,  that 
if  Houghton  had  not  fully  performed  his  articles  with  the  city,  he 
might  do  it,  that  the  other  defendants  might  have  the  benefit 
of  them. 

It  was  objeded,  that  this  being  fuch  an  unreaibnable  and 
lofuig  bargain,  ought  not  to  be  decreed  in  a  court  of  equity,  nor 
ought  the  parties  to  be  charged  further  than  they  might  at  law,  or 
any  more  than  an  affignee  of  all  the  term,  except  a  week,  &c. 
»  (who  therefore  would  not  be  liable  at  law  to  the  covenants  in 
the  leafe)  (hould  be  obliged  in  this  court  to  perform  them. 

It  was  further  urged,  that  there  was  neither  privity  of  con- 
traft  nor  eftate  between  the  plaintiffs  zt\^  defendants,  and  the 
leafe  is  only  a  perfonal  contraft  for  a  liberty  of  bringing  water, 
which  the  city  enjoys  under  an  aft  of  parliament ;  and  if  the 
defendants  are  chargeable  at  all  here,  yet  they  can  be  charged 
only  to  account  for  the  profits,  and  not  to  anfwer  the  whole 
rent. 

My  Lord  Keeper  faid,  here  is  an  equal  privity  of  eftate,  a* 
in  the  cafe  of  an  affignee  of  a  bond  ;  and  as  to  its  being  a  bad 
I58  bargain,  he  thought  that  not  material,  *  for  there  is  the  fame 
reafon  that  a  bad  bargain,  if  fair,  and  without  fraud,  (hould  be 
decreed,  as  if  it  had  been  a  good  one ;  and  it  is  plain  here  was 
no  fraud  ncTr  furprize  in  this  cafe,  for  the  indenture  between 
Houghton  and  his  aflignces  bears  date  the  fame  day  wid)  the 
leafe,  and  recites  it,  and  what  the  fine  and  rent  was,  and  then 
agrees  to  divide  it  into  900  (hares,  i^c.  They  (hall  be  decreed  to 
pay  the  rent  for  the  time  paft ;  but  I  can  make  no  decree  that 
they  fhall  continue  the  payment  of  it  during  the  term,  for 
they  are  chargeable  no  longer  than  the  privity  of  eftate  con- 
tinues ;  and  if  they  cai\  affign  it  over,  that  ground  of  the  charge 
is  gone  t» 

+  There  was  an  appeal  to  the  Houfc  of  Lords  from  this  decree,  but  it  wa»  dif- 
mifled,  and  the  d(cr«e  aftrmcd.     1  Brown*8  Ctfet  in  Parliamcntj  30* 


filake 
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Blake  n)erfus  Sir  Edward  Hungerford.  Cafe  132. 

%  Eq,  tbr.  256.  c  a.  $•  C 

SIR  Edward  Hungerford^  fcifed  in  right  of  his  iXfife  of  the  a.  feifed  in  ftp 
manor  of  Z).  procures  her  to  join  with  him  in  a  fine  by ''*./!*^^°^.^ 

^  J  J  wiKy  joins  in  • 

way  of  mortgage  in  fee  for  fecuring  15000/.  and  the  equity  of  fi>^>an<i<>edar9 

tnc  uics  to  S* 

redemption  thereof  upon  payment  of  the  money  is  limited  to  byway  of  more* 
Sir  Edward  for  life,  without  impeachment  of  wafte ;  remainder f*^^^  i5.<»o/. 
to  the  wife,  and  her  heirs  and  affigns.  -     "**  ^**'''*^i«. 

ufe  of  A*  for  life  $  remainder  to  the  wife  in  fees  tben^.  acknovrfedget  a  ftatott  to  C.  for  500/. { 
then  the  wife  dies,  and  A,  fells  his  eftate  for  life  for  3000  /•  to  !)•  the  fon  and  heir  at  law  of  die 
wife,  who  had  no  notice  of  the  ftatute  \  and  the  mortgage  it  afiigned  to  a  third  perfon,  who  paM 
off  the  1 5000/.  and  advanced  the  3000/.  \  then  i>.  acknowledges  a  ftaiute  to  £.  who  had  ao  notice 
of  C.*s  ftatute,  makes  his  will,  and  devifes  thefe  lands  to  A%  and  dies :  As  to  the  3000/.  held  dearly 
that  ihoald  be  preferred  to  C^^t  ftatute ;  held  alfo  that  £•*«  ftatute  ibould  bepicfened  to  C**s»  beaufc 
the  mortgagee  was  but  in  nature  of  truftee  for  the  fon. 

Sir  Edward  afterwards  acknowledges  a'  ftatute  of  500/.  to 
George  Arnold^  to  whom  Sir  Jerenvf  Samircoi  is  adminiftrator  ; 
then  the  wife  dies,  and  Antbwy  Hungerford  was  her  fon  and 
heir.  *Sir  Edward  Hungerford  contmQi^d  with  Anthony  his  fon, 
who  had  no  notice  of  the  ftatute,  to  fell,  him  his  eftate  for  life 
in  the  manor  for  3000/.  and  accordingly  Anthony  procures  3000/. 
more  to  be  taken  up  upon  the  mortgage,  and  the  mortgage 
to  be  transferred  to  the  new  mortgagee,  who  paid  oS  the  old 
ones,  and  furniflied  the  3000/.  to  Sir  Eiuuard  Hungerford^  *  and  159 
the  equity  of  redemption  is  limited  to  Anthony^  and  he  covenants 
to  pay  the  money ;  and  the  mortgagee's  covenant  on  payment 
of  the  money  to  aifign  to  him,  or  as  he  fliall  dired. 

Then  Anthony  acknowledges  a  ftatute  to  one  Mellijh  (who 
had  no  notice  of  the  500/.  ftatute)  and  after  makes  his  will, 
and  devifes  legacies  to  the  plaintiffs,  and  chargeth  them  on  the 
faid  manor,  and  devifeth  the  manor  itfelf  to  Sir  Edward  Hun^ 
gerfird  and  his  heirs ;  and  the  great  queftion  was,  ^Whether 
Sambrook^  who  had  the  intereft  of  the  ihtute  acknowledged  by 
Sir  Edward^  whilft  he  was  tenant  for  life,  or  Meilijh^  who  was 
Qmwue  of  Anthony^  after  his  purchafe  of  Sir  Edward's  eftate  for 
life,  ihould  be  preferred  in  payment  ? 

The  Mafter  of  the  Rolls  decreed,  that  Sir  Jeremy  Sambroo^s 
ftatute  muft  come  in  after  tbe  creditors  and  legatees  of  Sir  An^^ 

thony 
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tioftf  HungiffirJ;  and  that  MiUiJb  muft  come  in  immediaiet^ 
after  Antb§nf^  Icg^Bcies,  by  virtue  of  Mdlifif^  ftatute,  MtB^ 
having  joined  in  the  declaration  of  tnift  \  and  this  decree  was 
9iffinned  by  my  Lord  Keeper^  with  die  afl^ftance  of  Mr.  Jtiftke 
BUnc$w  and  Lord  Chief  Juftice  7>«iwr. 

The  reafons  urged  for  it  were,  that  diough  neither  had  die 
legal  eftate,  and  that  between  two  equities  pd  prior  eft  Umpff 
fetior  eft  jure^  yet  that  muft  bcunderftood  of  bare  equtdes,  but 
in  this  cafe  Anthony  Hungerfoti  had  more  than  a  bare  equity; 
that  the  cafe  of  Smih  and  ChriJPs  Hofpital  did  not  come  up  ^ 
this  cafe,  for  there  was  a  term  ftanding  out,  to  which  neither 
party  had  a  right ;  but  by  Aniboaf^  purch^e  the  whole  intereft 
is  united  in  him,  and  they  who  had  the  legal  inte^ft  covenanted 
to  affign  to  hind,  and  are  but  his  trufices  after  payment  of  the 
mortgage  money,  and  it  differs  litd^  from  die  common  cale, 
where  a  third  mortgagee  buys  in  the  firft  mortgage  in  truft  for 
himfelf,  and  Anthony  may  make  ufe  of  his  truftee's  name  at  law, 
either  to  defend  or  recover,  and  may  have  an  aAion  at  law 
againft  them  to  affign. 

160  *  That  though  Sir  Edward^s  equity  for  Ufe  would  have  entitled 

bim^  on  payment  of  a  third  part,  to  redeem,  and  the  500il 
ftatute  was  a  charge  upon  that  equity,  yet  that  is  liable  to  be 
defeated  by  a  fubfequent  incumbrancer  without  notice;  but 
fuch  purchafer  muft  not  be  a  purchafer  of  a  bare  equity  only, 
for  then  the  firft  will  prevail ;  but  Anthony  is  a  purchafer  of  Sir 
Edward's  equity,  and  the  legal  eftate  together,  and  will  have  the 
proteftion  of  die  legal  eftate. 

His  deed  of  purchafe  takes  nodce  of  the  ca(e^  and  that  the 
mortgage  is  ailigned  at  his  inftance  and  by  his  procurement^ 
and  fo  he  purchafes  the  benefit  of  the  legal  eftate^  together  with 
the  equity. 

If  a  third  mortgagee  takes  only  an  agreement  of  the  feft 
mortgagee  to  convey  to  him,  the  iecond  cannot  in  fuch  cafe 
compel  him  to  affign  to  him,  becaufe  fuch  agreement  was  do 
more  than  what  ihcy  might  have  done  without  any  agreement ; 
and  in  tliis  cafe  Anthony  is  not  cntided  upon  the  old  equity  of 

Sir 
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Sir  Sdwardf  but  on  die  new  equity  raifed  on  die  new  mortf 
gage ;  and  he  is  an  abfijute  purcfaafer  of  tke  eftate  fubjed  to 
the  mortgage,  and  muft  h^ve  the  protedioa  of  it  5  and  to  de- 
cree a  conveyance  to  Sir  Jeren^  £amtrooi^  would  be  to  decree  a 
breach  of  a  fidr  and  lawfid  coveoaiit  and  s^gr999€nt« 

Jory  ^er/us  C^.  Cafe  133. 

Ant^i  X7t«  S.  C  bat  not  S*  P%    i  Wou.  $^  S«  P«    3  Atk.  $1^ 

A  Mortgagee  lends  money  at  6  A  jkr  (€7tt,  but  agrees  in  a  mortgages 
die  deed,  diat  if  die  money  were  pud  widiin  diref  months  pfi^^^ 
after  it  became  due,  that  he  will  accept  of  </.  pir  am.  >**  ^  ^  •• 

percent*  if  it  be  paid  within  thtee  months  after  it  became  doe ;  if  the  mortj^igee  nil  to  pay  at  ths 
piccife  time,  he  muft  afterwards  pay  ^L  per  ctnt,  .  > '  i 

The  mortgagor  did  not  pay  the  money  within  die  thre^ 
months  after  it  became  due  j  and  the  queftion  waSj  Whether 
he  (hduld  pay  5/.  or  67.  fer  cent,  f 

*  The  Lord  Keeper  having  taken  time  to  confider  of  the  cafe,       v  |g| 
ddivered  his  opinion.  That  intereft  muft  be  paid  at  6/.  per^ 
cent,  for  diough  this  court  relieves  againft  imreafonable  penal- 
ties, yet  this  is  not  ib,  for  die  mortgagee  might  have  refufed 
to  lend  his  money  under  6/.  per  cent.  \  if  he  had  accepted  5/. 
per  cent,  that  might  have  altered  the  cafe,  for  there  he  had  been 
his  own  chancellor ;  and  if  it  were  to  be  (b^  that  he  muft  take 
5  /.  per  cent,  yet  hf  ought  at  leaft  to  have  intereft  for  the  intereft 
from  the  time  it  ought  to  have  been  paid,  for  elfe  it  would  be 
taking  from  him  his  legal  advantage,  widiout  making  him  die 
recompence  which   in  confcience  he  ought  to  have  ;  and  fo  . 
there  is  feme  diflerence  between  referving  fimply  5/.  per  cent. 
and  relervihg  of  it,  as  in  this  cafe.    I  cannot  fet  afide  a  man's 
agreement,  hfe  muft  pay  6/.  per  cent.    ' 

Note }  In  this  cafe  was  cited  a  cafe  between  f  Lord  Halifax  and  t  *  ^«ni.  i|4,' 
Hi^ginsy  where  in  fuch  cafe  5  /.  per  cent,  only  was  allowed  ||  i  pi,  ^'     *  *  ' 
but  diere  the  agreement  to  take  5/,  per  cent,  was  by  a  diftind. 
deed,   ^uarcy  how  that  varies  it  ? 

1  In  Vernon*  s  Reports  the  cafe  of  Halifax  and  Higput  is  thus  ftated  s  Money 
lent  upon  a  mortgage  at  5/1  per  cent,  the  mor%agor  covenants  to  pay  6/»  percent. 
if  be  made  default  for  the  fpace  of  fixty  days  after  the  time  of  payment*  The  court 
decreed,  that  from  dcfxttit  made  he  fhould  pay  6  /•  per  cent,  s  the  covenant  being  the 
a^eeatcnt  of  the  parties^  was  i^ot  to  be  telicved  agaioil  as  a  penalty. 

JoUiff 
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Cafe  134.  JpUiff  ver/us  Crew. 

£q.  ibr,  %%6,  pL  i.  $•  C.  %  £^  abr.  5659  c  3.  S.  C.  a  Salk.  415.  S.  P.<^  mtfrv,  i  Vcn.  351. 
A  legacy  payable  D^^  ^^^  Keeper.  Though  a  legacy  be  devifed  to  be  paid 
iJifSSldA^  *^  *  certain  dme^  yet  it  {hall  not  carry  intereft,  but  from 
^"^ft^J^  a  demand  made;  ocherwiie  of  a  debt;  and  cited  RMn/in  verfus 
tf^  rcmc  If  If  ip.  Holmes  in  C  J3.  iiAere  lands  being  devifixl,  upon  condition 
"^    *  to  pay  fuch  a  fum  of  money  at  a  certain  day,  the  non-payment 

at  the  day  \ns  adjudged  no  breach,  without  a  demand  and 

reiu£d. 
162 
Cafe  135.  *  Randall  ver/iis  Bookey. 

Poft,  54T. .  £q.  abr.  ^^^t  c.  4.  S.  C.  6  Coke,  i6.  9  Mod.  171.  S«  P*  ^  Chaa.  Calcs,  115.  iii. 
S.C.  2  Vern.  571.  644.  ft^Vem.  425.  S.  C.  1  Wnu.  390.  550.  S.  C.  cited.  3  Wins*  22.252. 
1  Atka  6x0.    ax  Via.  Abr. 499.  n.— ^  eoMr^^  Ante,  31.  and  references. 

Lands  axe  de-  A   Man  makcs  his  will,  and  thereby  devifeth  lands  to  truC- 

J^^fein^^^  x\  ^^h  and  Acir  heirs,  upon  truft,  that  they  fhall  permit 

ot  the  mone^r  his  wife  to  reccive  the  profits  during  her  life ;  and  after  her 

rIie,"amoag  o-  death,  (hall  fell  die  lands,  and  out  of  the  money  arifing  by  fuch 

^'tJ"hi»hdr  *de,  (hall  pay  150/.  to  J.  S.  and  100/,  to  Ac  plaintiff -Rjh- 

at  law  100/.  j^u  /^hQ  ^Yas  the  teftator's  heirs)  and  devifcs  one  moiety  of  a 

and  no  difpofi-  ^ 

tion  u  made  by  tallyj  which  he  had  upon  fome  of  the  public  funds,  to  £.  and 
^  ^?us  of    the  other  moiety  to  his  wife,  and  makes  her  executrix,  and  dies. 

bis  eftate,  the 

land  fliali  not  be  tamed  into  perfonal  cftate,  nor  more  ibid  than  is  aeceflary  to  pay  the  kgacieiy  and  the 

heir  ihall  have  the  furplui. 

The  queftions  were,  what  fliould  become  of  the  furplus  of 
the  money  that  ihould  be  raifed  by  fale  of  the  lands,  whether  it 
fhould  go  to  the  wife,  who  was  executrix,  or  whether  it  ihould 
be  a  truft  for  the  plaintiff,  who  was  heir  at  law,  or,  whether 
the  teftator  (hould  be  looked  upon  to  die  inteftate  as  to  that, 
and  die  furplus  go,  according  to  the  Statute  of  Diftributions,  tQ 
the  defendant. 

It  was  faid,  that  here  being  a  particular  fum  devifed  to  the 
heir  out  of  the  land  devifed  to  be  fold,  it  Ihould  exclude  him 
from  any  more  out  of  thefe  lands,  as  a  particular  legacy  docs  ex- 
clude an  executor  from  the  furplus  by  the  conftruSion  of  this 

*  court  i 


In  Curia  Cancellari9« 

•ourt;  that  diefe  legacies  muft  com^out  of  thefe  lands,  for  It  . 
is  fo  exprefsly  direded,  and  diat  is  not  to  be  fold  during  the 
wife's  life,  fo  no  iinmediate  legacy  is  Intended  ;  that  this  differs 
from  all  the  former  cafes,  for  there  legacies  have  been  given  for 
care  and  pains,  which  imports  they  are  only  tniftees  ^  but  here 
it  is  fo  exprefled,  and  die  particular  legacy  of  the  talfy  comes 
in  only,  becauf<^  when  he  gives  aWay  one  moiety,  it  was  na- 
tural he  (hould  difpoie  of  the  reft;  aiid  they  would  have  read 
witnefles  to  explain  the  teftator's  meaning  to  be  fo,  but  thattVi<Lx£<i.alr# 
the  court  would  not  admit  f* 

*The  JjorA  Keep^  decreed  s^i  accpunt  to  be  taken  pi  the  via.  Ante^ta. 
perfonal  eftate;  and  that  to  be  diftributed  accotdi^g  I9  the*°  "j6^"^ 
former  fefolutioJM^K.diere  being  a  particular  legacy  given  the  - 

executor  ;  but  as  to  the  furplus  of  the  money  to  be  raifed  by 
(ale  of  the  land,  he  laid,  that  devife  was  but  in  nature  of  a 
mortgage  or  fecttrity,  and  that  the  plaintiff  paying  thofe  legacies 
muft  have  the  land,  though  he  had  a  particular  legacy  thereout^ 
as  he  would  have  had  all,  if  it  had  iiot  been  devifed  away;  .as  if 
a  man  derifes  lands  t6  his  heir  for  Iffe,  yet  he  Audi  havf  the  re- 
verfion  too.  


Heron  ver/us  Herpn.  q^  ^^^ 

\7Icbolas  Heron  made  Sir  Nicholas  Heron  and  others  his  exe-  Ante, S4.  aii4 
^  cutors  in  truft,  and  died  -,  Sir  Nicholas  managed  the  per-  '*^*°""*  ^|*» 
fonal  eftate,  and  kept  on  the  ledger  and  journal  of  NicholaSj^hr.'j^'i.Q. 
and  from  time  to  time  made  all  the  entries  In  his  own  hand  ; 
and  therein  entered  the  perfonal  eftate  debtor  to  lands  bough^ 
naming  them  particularly,  and  dies,  having  made  Sir  Nathan, 
Heron  and  Sir  Jofeph  Heron  his  executors.    Tlie  only  queftion 
was,  Whedier  thefe  purdiafed  lands  ftiould  be  a  truft  for  thofe 
who  were  to  have  the  benefit  of  Sir  Nicholas's  perfonal  eftate  i 
It  was  decreed  they  ihould  not ;  and  my  Lord  Keeper  £ud,  this 
was  not  fo  ftrong  a  cafe  as  %  Kirk  verfus  fFkhhj  for  there  was  (  Ajite,  tf* 
a  dekSt  of  perfonal  eftate  to  anfwer  die  demand,  which  in  diis 
cafe  diere  is  not. 

• 

1       '  HameU 


Dc  Term.  Pafclias,  1701. 

Cafe  137*  Hamell  verfus  Hunt* 

l^oft,  167.  33s-  41T*    %  Bq.  tW.  535,  c.  a.  6*  C.    %%  Reil*s  Abr.  90^    i  Vem.  %%^    \  %  Tees. 

430.  Gilb.Rn.  146.    X  i  Wins.  14.  zi.  t  34.  9!.    %  aWmt^zSo.    (  x  ¥0.166.    }  z  Vo. 

»5a.  Salk.226.    3Levin»,373.     x  Atlu  493,  494.    t  ^  Atk.  iz«.    3  Atk.  sz^.    Brown^sRcp. 

1x8*  Cowper,  657.<^  tmtrk^  SaUc  391.    3  Broim^t  Part.  Ctfes,  189.  Z97.   7  voi.  49* 

Thofe  marked  thus  (  aie  aatkoiHiei  rdpcdiag  rml  fnferpfm 

One  affignt  a  A  Man  affigns  a  term  to  truftees  in  tnifi^  to  pennit  himfelf 
b^ft,  to^.  XlL  to  receive  die  profits  dicreof  during  his  life,  and  after  his 
mit  hlxnfdf  to  death,  in  truft^  to  permit  his  *  two  daughters  B.  and  C.  their 
fitt  during  hh  execuCors  and  adminiftrators,  to  receive  die  pfoitB  during  the 
Su'd^?^  refidtie  of  ihe  term,  iqualfy  t9  he  divided  Setweem  tbem^  diey 
Sl^d^^*  pa;^ng  fo  much  mthin  two  yean  to  his  two  ^otfier  daughters. 

ttn  5.  and  C.  ^ 

tfadr  oecutoft  and  admlniftntDn,  to  recave  the  profits  dunng  th«  re&doe  of  the  tann^  ifvtfA  ft  li 
Smdtd  h€tvfetu  thtmy  they  paying  To  much  within  two  years  to  his  other  two  daughters.  B,  ues,  C 
mortgages  to  i>.$  hdd  that  B*  and  C.  were  tenants  in  common>  and  not  joint' tonaats  hy  the  ■r'm^'^ 
#f  the  father^  which  wai  to  maJce  diftinft  ptovifions  for  them. 

Bi  dies^  G.  mortgages  to  2>«  and  the.onl]r.d6abt.was^  Whedicr 
dieie  two  fitters  were  joint»jtenants»  or  tenantaia  common  2 

The  Mafter  of  die  Rolls  held,  diat  this  being  a  tnift  of  a 
perfonal  thing,  they  were  tenants  in  conunon  ;  and  that  the 
father's  intention  appears  fo  in  the  confideradon,  which  was,  to 
make  feveral  and  diftind  provifions  for  his  two  daughters,  and 
the  paying  of  the  fums  appointed  to  dieir  two  iifters,  makes 
diem  purchafers  f* 

t  Vid.  the  cafe  of  Clerk  ▼.  Clerhf  z  Vem.  3Z3,  where  a  devlfe  to  t««i  equally  t9 
be  dtvidedy  and  it  tbtforvkfor  of  them*  was  held  a  joint^lbiapi^.,  Vtd,  z  Wms.  |f7* 
$29.  4  Brown*s  ParL  Cafes*  Z24.  where  the  gift  of  a  refiJuf  to  two  or  more*  is  hud  a 
jotnt-be^neft*  with  the  benefit  of  iunrivorAip.  3  Wms.  1 15,  tkfe  tilBe  pqittt  »d 
detormination*    See  x  Coke's  Inft.  Harg.  ed»  190.  b»  n.  «    - 


DE 


la  Curia  Cancellariie. 

•  D  E  «6s 

Termino  S.  Trinitatis, 
1701. 

In   Curia   Cancellari^. 


Stribblchill  ver/us  Brett.  Cafe  13I 

a  Vem.  446.  S,  C.    Piri.  Cafo,  7*-  S.  C.    z  Eq.  abr.  585,  c.  1.    Vin«r,  toL  10.  %U,  pL  27. 

toI.  14,  p.  160,  pL  4*  tol.  15,  pi  265,  pi.  10.     3  Leon.  411.  S.  P,    i  Ve»cy,  505. 

MR.  Tl^^i/j  Slyn/i  of  LMg-Luty  was  feifed  for  life  of  the  a  leafemade  ^ 
TtStoty  impropriate  of  Tbanu  in  Com.  Oxon.  and  fcveral  *^rf„iJ^''to"wt 
other  lands,  with  power  to  lAakc  leafes,  remainder  to  his  firftfo^»J>«tfora 
and  other  fons,  remainder  to  the  Lord  Vifcount  Weymiuth.  Mr«  Jcage/ud  r^ 
Thmai  Tbynn  demifed  this  reaory  for  99  years,  if  three  Uvts^^.^J^' 
lived  fo  long,  in  truft  for  Mr.  Thomas  Thynn  of  Egbam^  ^^d^"^^f 
died  anno  168 1 ;  and  foon  after  his  death,  the  Lord  fl^eymouth»&^t^^  to  bt 
made  another  leafeof  the  fame  reftory,  in  truft  for  the  fame  Mr.  weStonrailt 
Thynn  of  Bgham^  who  wanting  money,  borrowed  2000/.  of  ^^e  ]J^^jJ'»^^*^^_ 
l^aintifPs  inteftatc,   and  thefe  two  leales  were  mortgaged  to  fi<>«r»«*<«  Wbj 
him  for  fecuring  of  it,  and  then  he  died  inteftate ;  and  the  piain- 
tiiF  took  out  aJminiftration  to  him,  and  Mr.  Thynn  of  Egham 
died  muck  indebted,  and  his  wife  (who  was  a  defendant)  was 
his  adminiftratrix ;  the  lives  mentioned  in  the  iirft  leale  died,  and 
diereby  that  leafe  expired. 

In  avoidance  of  the  plaintiiPs  title  under  the  leafe  made  by 
ay  Lord  fFltymouthy  the  defendants,  the  Bntts^  fet  up  a  title 

under 


Dc  Term  S.  Trin.'  1701. 

|C6  under  a  leafed  purporting  to  be  made  by  *  Mr.  Tbonuu  ThjnH 
of  Lmg^Lut  in  168 1,  a  little  before  his  death,  to  their  uncle 
Major  Britt^  for  the  confideration  of  3600/.  and  that  their 
uncle  had  before  his  death  made  a  voluntary  alignment  of  it 
to  them. 

The  platntifis  (aid,  that  though  this  leafe  imported  to  be 
made  for  3600/.  yet  no  money  was  ever  really  paid ;  and  that, 
if  the  leafe  were  really  made,  it  was  upon  a  nuu-riage  brokage 
for  Major  Brett's  procuring  a  marriage  between  Mr.  Tbjmt 
and  Lady  OgUy  and  the  proof  feemed  to  be  pretty  firong  for 
that  purpofe* 

The  defendants  obje£led  two  things,  tjl.  That  the  plaintifF 
had  not  made  any  fufficient  proof,  that  the  leafe  was  made  on 
any  fuch  confideration  as  they  pretended;  and  it  could  not  be 
cxpefled,  that  after  fuch  a  length  of  time  as  20  years,  proof 
ihould  be  made  of  the  payment  of  the  confideration  money, 
cfpecially  by  the  defendants,  who  were  af&gnees  and  ftrangers ; 
and  that  if  the  confideration  were  not  paid,  then  the  leafe  muf( 
at  moft  be  inequity  but  a  trufl  for  Mr.  Thynn^  and  coniequentljr 
for  his  executors,  and  they  were  not  parties  to  the  fuit. 

zdlj^  That  the  plaintifF  is  not  entitled  to  controvert  this 
leafe,  for  he  does  not  claim  under  or  in  privity  to  Mr.  Thjnn 
that  made  the  leafe,  and  was  but  tenant  for  life,  and  {yA)ok 
executor  mufl  be  entitled  to  the  benefit  of  this  leaie,  if  it 
be  a  trufl)  but  under  the  Lord  Weymouth^  vrho  is  a  remain- 
der-man. 

It  was  anfwered,  That  the  plaintifPs  proofs  were  fufficienf^ 
and  that  a  feigned  confideradon  was  worfe  than  no  confideration; 
for  in  the  latter  cafe  it  may  be  intended  a  voluntary  gift,  and 
the  fimcy  of  its  being  a  truft  is  idle ;  it  is  a  leafe  iU  obtained, 
and  the  decree  mufl  have  been,  not  that  it  ihould  be  a  truft  for 
Mr,  Tbynn^  but  that  it  fhould  be  fet  afide,  and  then  my  Lord 
IFeymouth  would  have  had  the  benefit  of  it^  and  fo  muft  his 
grantee. 

Uri 


.  In  Cuna  Cjaic^aiite. 

L9rd  Keeper^  If  it  be  a  leafe  for  a  marriage  brokag^,  it  muft 
.be  fet  afide»  being  ix  tttrfi  c^mfk^  and  no  difcrence  «  bet^reen  167 
a  bondi  or  leafe^  and  an  inheritance  i  but  I  think  the  proof  is 
not  &I1  enou^  to  fiwad  a  decree  upon,  therefore  let  it  be  tried 
at  law,  Dvhether  the  piocuring  the  nugrriage  were  the  confi- 
derttion  of  this  leafe* 

I  Afterwards  it  was  twice  tried  at  laW|  and  iuf^vifMlfs  for  die  I  via.  >  v^ef, 

coo*  Lord  H«  • 

defendant^  and  thereupon  the  bill  waa  difinifled  i  but  upon  ap^  obfenration. 
peal  to  the  Lords,  diey  reverted  the  decreci  and  fet  afide  thec^^j'^!^ 
leafe  without  regard  to  the  YenSas.  p«i6o.  iW4. 


David  Fbimps  verfus  Eliz.  Phillips*  Cafe  139/ 

I^.  afcr.  s^fty  pt»  e.  S*  C»     a  ▼cnii43o«  S.  C*    f  1  Wms»  34.  S,  C.  Antl,  169.  ind  icfatncei. 
Pot,  339.  49i«    3  Broim*!  ParL  Cajet,  197. 

AFTER  hearing  of  this  caufe,  mj  Lord  Keeper  oideredOae  derifet 
a  cafe  to  be  ftated,  and  fcnt  to  the  Jufticcs  of  the  Com-  ^t^^^! 
mon  Picas  for  their  opinion^  which  was  done  accordingly,  swdJJJJfijfj^*^ 
the  cafe  with  their  certificate  was  as  follows  :  <f»o4r  <iivuUd 

That  miBam  PUIlifs^  by  his  laft  wUl  and  ttftament,  in  writ-  ^JSanta% 
ine.  did  difpofe  of  his  eftate  in  diefe  words  i  viz.  I  give,  deVife,  daughter  «od 
and  bequeath,  all  my  houfeSi  lands,  tenements,  and  heredtta-tetor»  during  tlM 
ments,  with  their  appurtenances,  lying  in  the  feveral  counties  ^^  £^^^. 
of  DiMgb and  FUnt^  or  dfewhere,  in  the  kingdom  of  EngUmd^^f^\^^ ^^ 
to  my  well-beloved  friends  Samuel  Powell  and  RAger  Tennings^  give  and  devife 
and  their  heirs^  in  truft,  and  to  the  intent  that  the  profits  (^j^truftees^d 
thereof  Jhall  be  equalfy  Jhidtd  hHween  Elizabftbn^  wlfe^  and  wy  ^^*'j2*of  Sa 

HA  HsrtbSf  ^d  tlie  hein  of  her  body^  with  fererml  remaioden  OTer,  and  dies.  Martha  dies  with- 
out iflbe,  and  Ettxahttb  ia  ftUl  living.  By  the  opinion  of  all  thd  jufticei  6f  C  B.  ^tnesketb  and 
Martha  wcit  but  tenants  !n  common^  and  ERxahitb  ihaU  have  the  moiety  of  the  profits  during  her 
Uie :  and  the  other  moiety  by  the  Statute  of  Frawds  and  Peijuries  (taking  awfy  occ^panqf )  balonga 
to  mt  itectttorsor  admlniftntors  of  Maftbaf  as  before  that  ftatute  it  would  have  6fclonged  W  tha  iiek 
of  Manha^  and  of  tlie  teftatofi  aa  proati  undilpoled  of  aojl  reloltiag  id  him. 

t  ThU  cafe  it  much  mora  fisUy  a|id  accar^clir  ftaM  in.  i  Wma.  344  It  was  flk-ft 
hUrd  at  the  RoUs^  and  determined  to  be  a  joint-tenancy,  and  confequently  fh«t  all 
fwfvcd  to^  oofber*,    Vpon  appeal  belors  Lord  Mters^  it  was  held  to  be  a  frnancy  ' 
in  common,  and  that  Martha't  eftate  determining  by  herxlea^hy  the  remander-maA- 


•r  reverfioner  had  a  right  to  the  moiety.    Afte/wards,  upon  a  rehearing,  Lord  Kr^per 
Wnght  heUy  that  an  eftate  by  implication  iiofe  to  the  'mcAher  in  the  daughter's 

of  C.  B.  upon  a  aafa  being  made  for  their 

eported. 

M  daughter 


moiety  after  her  death ;  but  the  judges  of  C.  B.  upon  a  aafa  being  made  for  their 
•pinion,  deurmincd  the  point,  as  hcr^  raported. 


Dc  Term.  S.  Trfei.  i'/m. 

JkugbUr  Martha^  Phillipsj  fir  €md  duriHg  the  natural  Kfi  tf  the 
find  Elizabeth  \  and  afttr  her  death)  I  give  and  devile  the  &id 

houfes,  lands,  tic.  ta  my  laid  tnrftos,  aAd  kiMiir  heire,  to  ihe  ufe 

rf  the  faid  Martha^  and  the  heirs  ef  her  My^  fir  every  with 
fiveral  remainders  eper  $  and  dle$,  and  BUTiattth  his  wife  is  ftiO 

living. 

{68  *  '^^  ^^'^  queftion  was,  Whedltir  Efizaheti^  on  tfie  death  of 

Martha  without  iflue,  ought  by  furviVorihip^  implication  of  law, 
or  otherwife,  to  have  the  i^ole  profits  during  life,  or  only  one 
moiety  thereof,  and  the  plaintilF  die  <Xm^  daring  EKxaheth*s 
life,  as  heir  at  law  to  the  laid  JVilliam  and  Martha^  as  profits 
undifpofed  of,  and  refulting  to  him  ?  And  bycertifigate  of  all  the 
•  judges  of  C.  B,  on  hearing  counfel,  EH^nabtth'dXvd  Martha  being 
tenants  in  common,  during  die  life  of  EUzahthj  at  Mariha'% 
deadi  her  moiety  belongs  to  her  executbr  or  adminiftrator,  by  the 
Statute  of  Frauds  and  Perjuries,  fubfcribed  by  aQ  the  four  judges. 

Note  \  There  had  been  a  decree  for  the  now  defendant,  then 
plaintiff,  to  have  the  whole  during  life^  t^ng  that  to  be  the 
plain  intent  of  the  teftator,  and  that  decree  was  figned  and  in- 
rolled ;  the  then  d^fendant^  now  plaintifF,  did  not  in  that  cafe 
infift  upon  any  title  as  heir,  and  therefore  brought  this  bill 
upon  that  title,  and  conceiving  himfelf  to  be  entitled  to  a  moiety 
during  the  life  of  Elizahtthy  as  an  undiipofed  intereft^  ihe  having 
but  a  moiety  given  her. 


Cafe  140.  Halcott  verfus  Markant. 

a  £q.  abr.  744,  c  3*  S.  C.    Ant^,  S4. 163.    «  Wins.  414.  S.  P.  and  S.  C.  in  the  maiglii. 

Anexecator^by  nTl  HE  plaintiff's  late  fedicr  left  the  plaintiff,  his  fon  and 
impowered  to  X  heir,  a  young  infant,  and  by  his  will  made  die  defendant's 
JoAhf^hdrt  ^^^  hufband  and  others  his  executors,  and  guardians  and  truf- 
Sin^in^hi7o^  tecs  for  the  plaintiff,  and  impowercd  dicm,  if  they  thought  fit, 
name,  and  he    to  lay  out  the  perfooal  eftate  in  land,  and  caufe  it  to  be  fetded 

attoA^oTtt    ^^  *^  plaintiff  and  his  heirs. 

•ffett  the  heir  could  not  foUow  the  land  to  make  it  a  traft  f«r  him»  thoogh  the  executor  hid  toH  the 
mother^  the  purchafe  he  was  about  to  make,  and  had  her  confent ;  and  fo  the  executor*f  heirs  went 
away  with  the  land  for  want  of  cxpref»  prvof  of  tha  application  of  dke  tnift-aoo^. 

Markani 


In  Curia  Cancellaria?* 

Marhani  (who  teas  the  fole,  or  at  Inft  the  principal  a£ting 
trnft^e)  being  about  to  fell  port  of  the.  perfonal  eftate  of  the- 
teftator,  told  die  plaintiiPs  mother  of  it,  and  diat  he  fliould 
haVe  money  in  his  hands,  and  was  *  abottt  buying  an  e^at«|  jga 
Called  Greffing'Hally  for  the  plaintiff  the  infiuit,  and  afked  Her 
confent,  which  flic  gave,  and  fo  it  was  proved  in  the  cauie^' 
and  afterwards  he  bought  that  eftate,  but  took  a  conveyance  in- 
his  own  name,  and  no  truft  in  writing  ever  declared  for  the 
plaintiff }  but  it  v^s  proved  in  the  caufe,  that  he  had  f<;veral 
times  declared,  that  it  muft  be  fold  to  make  the  plaintiff  fatis- 
^dlion^  and  afterwards  he  died  inteftate  and  infolvent. 

1* he  queftion  was.  Whether  his  heir  fhould  have  the  land, 
or  whether  it  fhould  be  in  truil  for  the  plaintifi^  or  be  fold'  to' 
make  him  fatiafiiaion? 

Iflie  Matter  of  the  Rolls  was  very  ii^clinable  to  help  the 
plaintiff  as  fer  as  might  be,  and  faid,  he  thought  the  cafe  of* 
t  iCir*  verfus  Jf^ebh  did  not  govern  this  cafe ;  for  there  the  party  t  A^U,  6S,  14} 
did  not  know  himfelf  to  be  a  thiftee,  ^nd  had  difpofed  of  the 
lands  !  he  cited  the  cafe  of  Meets  ytt^*  St,  J^hn^  and  4  Injt. 
title  Court  of,Chonceryy  atld  faid,  here  19  a  goqd  foundation  for 
a  truft,  for  here  is  a  commencement  of  a  trufl  by  th*  will  in 
writing,  and  Markant  had  declared,  that  GreJpng^Hall  muf(,go 
to  fatisfy  the  infimt,  and  why  then  (bould  not  the  lands  in  the 
hands  of  his  heir  fland  charged  to  make  good  what  the  perfona^ 
eftate  falls  fhort  ?  and  perhaps  this  niay  be  a  refulting  truft  ^  and 
decreed  an  accpifnt  of  the  perfonal  eftate; 

But  afterwards  diffiuffed  the  bil^asto  the  Greffrng-^Hallelbitti 
and  faid,  it  was  too  hard  for  him,  becaufe  there  was  no  expr^ 
proof  of  the  application  of  the  truft-money. 


M  2  VacheU 


Dc  Term.  S.  Trin.  1701. 

170  "  . 

Ctfc  141.    •  -f-  Vadhdl  verfas  Jcffbrcys. 

Antiy  i».  and  ftfereneei.  iftqi  mbr.  435,  €.7.  S.  C.  i  Wms.  54S.  S.C.  cited*  Brewii't  Hq^ 
333»  334*  S.  C.  ctetd  and  coamiBiitBd  upon  by  Locd  LoMgbhontigbf  in  the  decifion  of  JlfwA«r 
V.  Hunter* 

^.  dtvftt  *  5.  ]\^R»  Bnttdn  had  two  children  by  his  wife,  and  afterwards 
SiWfin  "aTl^*  -tV A  he  grew  into  a  diflike  of  her,  and  parted  with  her,  and  Ihe 
(aUtd  them,  not  j^^d  tWo  children  more,  which  he  ♦  never  would  own  to  be  his ; 

owning  tben  to  ' 

be  hit)  101.  he  married  his  eldeft  daughter,  and  gave  her  a  confiderable  por- 
roore/tnd  gm  tion,  and  afterwards  made  his  will,  and  gave  to  the  two  children 
"^^^^t&l  "^^^  ^^  ^"^^  confiderable  legacies,  and  then  devlfe  in  this 
^*>^  *SS«»"  I  manner  j  henu  I  will,  that  my  executors  ftiall  pay  to  A.  and  B. 

Jf»  and  C,  uall  ,  ,  ' 

come  in  for  a  the  children  of  my  wife  10;.  apiece,  and  n6  more.  Then  he 
di^fed  forpitt^'  dtviftd  legacies  t0  hi*  executors^  but  did  not  4nention  them  to 
c»io6oTiinift^  hp  for  their  care  and  pains,  or  any  thing  to  that  purpofc. 

^*     The  ijl  queftion  was^  Whedier  the  executors  fliould  have 
die  fiicplus  of  the  eftate  f  And  it  was  decreed  that  they  fliould 
not,  but  that  it  muft  be  diftributed  according  to  the  former 
•  '.  .   .refoIutioRi* 

:  ^Myj  Whecketf  thde  two  diildren,  which  the  fieflatoi*  did  not 
owil|  (hould  come  in  lor  a  (hare  i  And  it-was  decreed  that  they 
fiioidd,  for  the  wprds  of  exdufion  are  not  plainly  exprefed ;  and 
flgdl  be  taken  ftriaiy  in  diia  cafe. 

frwii^**^'^'  3^$^,  Whether  the  married  daughter's  portion  fliould  be 
Where  a  perfon  brought  into  botcb^pvtcbf  And  it  was  decreed  that  it  fliould  not, 
dies  inuiiaKe  Ypat  flie  to  have  her  fliare  with  the  reft  ;  and  the  difference  as 
uf  his  perfonai  to  bringing  into  boteh-potcb  was  faid  to  be  between  perfons 
ur^ad'vancedV  ^J^^S  whoUy  inteftate^  and  dying  inteftate  qu^ddz  Airplus/ 

him  in  marriage 

need  not  bring  thf  T^c^  lnl»  hmth^^mh  l«  cntido  her  t0  t  diftrlbviifltt  ihnicv 

*)-  Thtt  cafe  U  much  more  tm^y  and  sccurately  dated  in  1  Brown^s  Part.  Cafeir 
167.  There  wai  an  appeal  to  ifai  noofe  of  Lords  from  thiiilecreeft  ud  thel  paftdif 
ic  refpeAing  the  fecond  point'was  .rererfed*   thidcnv  171* 


DJE^ 


In  Curia  Cancellarue. 


•  D  E  ly, 


Termino  S.  Mich, 
1 701. 

» 

In  Curia  CANCELLARiie. 


Loyd  verfas  Cardy.  Cafe  14a. 

3  WfQs*  3x3.  S,C.  m  Other,  cafet  refpefting  di!i  writ  tic  to  be  fooad  In  x  Wmt.  263.    Cafts 
temp.  Tub.  x)^.     x  Atk*  52  x.    s  Atlu  66.  aio.    3  Ark.  409.  50X.    Brovni*t  R^.  376. 

THE  defendant  in  this  cafe  being  advifed  he  had  paid  one  a  feUcItor'i  ua 
Naihrj  who  was  his  folicitor  in  this  caufe,  more  money  momd  over- 
dian  could  be  due  to  him,  obtained  an  order  to  have  bis  bills  JJmt^'nwlLa 
referred  and  taxed,  which  was  done  ;  and  upon  the  taxation  he  *>^  ■Adtvit  of 

^    1  ^     •  . .  ^     ,  hit  bttng  about 

was  reported  to  be  overpaid  60/.  to  go  b^ona 

lca»  hod  <  M 
*Mi0i  Regm,  though  no  Utt  in  ooort  wbexcoa  to  ground  tUt  Writ. 

Thereupon  he  oioved;,the  court  for  a  Ne  fgeat  J^egn§  againft 
Nayhty  on  affidavit  that  he  was  going  beyond  fea  with  my  Lord 
Comhury^  die  governor  of  Jamaica  ;  and  the  writ  was  granted 
by  die  Mafter  of  the  RoHs  in  the  abfence  of  my  Lord  Keeper, 
tboufh  tberf  was  n$  bill  in  court  wbcreon  to  ground  this  writ  f.     j.^.  inJri!* 


M  3  Sander 


Dc  Term.  S.  Mich.  i7oi* 
Cafe  143.  Kinder  verfus  Miller. 

^  1  Vern.  440.  S.  C.    3  Eq.  abr.  744,  c.  4.  S.  C.     Ante,  84. 

^^diesinteftste,  ^  S.  died  inteftate,  leaving  a  wife  and  two  daughters,  infants, 
and  wo*^Si-  •^^  ^^  *^y  became  entitled  to  his  perfonal  cftatc  in  thirds, 
teres  softer  hi*    which  amounted  to  oooA     The  widow*  takes  out  adminiftra* 

death  500  /•  it 

found  in  the  tion,  and  within  two  months  after  laid  out  500/.  (part  of  the 
dow  Uyi  ^*'  money  left  by  the  inteftate  in  his  houfe  at  hid  death,  as  was 
UndTand^fet  P^^^^  ^  ^^  caufe)  in  the  purchafe  of  lands,  and  thd  conveyance 
tiet  it  to  the  ufe  was  to  herfelf  and  her  heirs  ;  and  there  was  no  declaration  of 
icmaindertoher  any  truft  in  the  deed,  nor  was  (he  fo  much  as  mentioned  thereia 
Si^lhe  d^A '  ^^  be  adminiftratrix  to  her  huftand. 

of  the  mother  and  two  daughtere,  plainti|F,  as  adminiftrator  to  the  daughters,  brifi^s  a  bill  againft  the 


heir  at  law,  to  have  two  thirds  of  the  500  /•  out  of  the  laad  as  perfonal  etaa  \  whi^  was  decreed 
accordingly  by  the  Mafter  of  the  Rolls,'  but  reverfed  by  my  Lord  keeper. 

Afterwards  (he  conveyed  thefc  lands  to  trufteesand  their  heirs, 
to  the  ufe  of  herfelf  for  life ;  and  after,  as  to  dn^  moiety,  to  the 
life  of  one  daughter,  and  the  heirs  of  her  body }  and  as  to  the 
ether  moiety  to  the  other  daughter,  and  the  heirs  of  her  body, 
with  crofs  remainders, 'with  remainder  bf  the  whole  to  her  owi^. 
right  heirSt 

The  daughters  afterwards  both  married,  a(id  died,  and  the 
mother  died;  the  hulband  of  the  furviving  daughter  txxkrixA 
adminiftration  to  his  M^ife  and  her  fifter,  and  brought  this  bill 
againft  the  heir  of  the  mother  to  have  this  land  m^de  perfonal^ 
cftate,  and  to  have  two  thirds  of  it,  as  being  purchaftd  with  the 
money  which  belonged  to  the  daughters  to  whom  he  was  admi'* 
niftrator. 

The  defendants  infifted  pn  the  Statute  of  Frauds  and  Per-, 
juries,  and  that  ^efe  laftds  cpuld  not  be  fubjed  to  anj  de«i 
rtands  of  the  plaintifF,  there  being  no  declaration  of  truft  in 
f  Ante,  84.      >*riting  ;  and  th^  cafe  of  f  Jl^irk  verfus  fVebb  w^s  cited  and  re- 
lied on*  .    ' 

• '  The  Mafter  of  the  Rolls  fai^  that  cafc  did  not  govern  this, 
but  ftood  on  its  own  bottom,  and  that  here  was  an  intereft 
vefted  in  the  daughters  by  the  Sutute  of  Diftributions ;  and 

t  Reported  10  Versoji,  imdn  tbc  title  of  Kt9i$r  v.  ifUyftrd* 

t  iai<!i 


fiudy  it  would  be  Very  nufchiovous  to  in£mtS)  if  their  tno* 
nejr  night  be  invefled  in  lauid,  and  that  land  not  liable  to 
make  them  fatisfi^^ion ;  and  therefore  he  decided  that  the  land 
ibould  ftand  charged  with  two  thirds  of  the  purchafe-money  for 
the  plaintifF,  and  if  it  were  not  paid,  the  knd  to  be  fold  i  but 
this  decree  was  aftv  reverfed  by  my  Lord  Keeper  JVrigbt^  as 
contrary  to  the  cafe  of  Kirk  vcrfus  JFebb. 

173 

♦  Neal  verfus  Hanbury.  Cafe  144. 

ft  Eq.  abr.  3^1,  c,  6.  S.  C, 

^itObn  Nial  by  liis  wiH  devifes  5/.  per  ann.  to  his  nephew  ^.^levifet  to  his 

*/     Th9ma$  Neal  (without  adding  to-  his  executors  or  adminif-  ***P'^  ^^^ 

trators)  to  be  paid  half  yearly  diu'ing  the  life  of  his  wife,  on  ^ayuig  to  hJs  ex. 

condition  he  behave  himfelf  civilly  to  her,  for  he  was  a  verySftSto^)  »"bc 

lewd  diflblute  man,  and  made  his  wife  executrix,  and  died ;  and£j^^^^^"jj 

flie  intermarried  widt  the  defendant  Hahbury.  wtfe'i  life,  who* 

he  miule  execw* 
trixy  on  condition  that  he  demeaned  himfelf  ciYlUy  to  her.    By  hia  death  the  5  /•  ^  muh  it  de« 
tcnninca* 

Thomas  Neal  the  deviCbe  died,  and  his  wife  the  plaintiff  was 
his  adminiftratrix,  and  broa^t  this  bill  m  forma  pauperis^  to 
have  the  payment  of  the  s  '•  p^^  ^""^  during  the  life  of  thoi 
es^e^utrix  of  Join. 

But  the  Maftfer  of  the  Rolls  Aid  diis  is  a  perfonal  bequeftto 
Thomas ;  and  it  is  upon  condition  he  demean  himfelf  civiUy  to 
die  executrix,  vitich  cannot  be  after  he  is  dead,  therefore  I 
cannot  m^e  a  new  will  i  the  bill  mlifl  be  difinifTed. 

•f*  Aplyn  ver/iis  Brewer.  Cafe  145.   ^ 

^Vern.  504.  515.    1  Wms.  83. 141.     3  Atk.  584.-^  fm/r^,  Hardrcfiy  314,  Cro.  El.  jig,    SaUu 
318.  Cro.  Car.  3x1.     i  Barnes's  Notei,  C,  B.    Cbampntyt  v.  Broww. 

Man  made   fcveral  executors,   who  all  joined  in  fale  of  ^zccntoriwha 
the  teflator's  goods,  but  one  only  received  the  money,  faie^^^ftau^iw  all 
and  he  Srfterwards  became  infblvcnt,  ^i!^!?']^!?^! 

j^      one  oniy  ivceivea 
/^#rthe  noney  iJkw9 
of  truftccs. 
f  |n  the  cafe  aitTt/Uef  and  another  v.  Cltrk  and  Btttsy  Trin«  Term*  G.  s.  jMUi  %$, 
1759,  determined  ieuUri  by  the  late  Lord  Chancellor  NcrtbimgtPti-^M.  Smhb  by  will 
(pittw^t*)  gave  to  the  two  plaintiff's  legaciea  of  300/*  and  too/,  and  the  refidue  of 
hit  pcriiDAai  cftate  to  his  wiOow>  and  i^^fti^tt^  CUrk^  Betu,  and  Tbm^,  his  exe* 

M  4  tvtorty 


A 


Dc  ferm.  S.^  Mich;  1701. 

Tir  Lord  Ktiperi  All  who  tiBbtA  by  joinitig  ill  tiie  fale  Audi 
be  charged.  Yet  lately  befbrei  in  the  aife  of  Hioton  and  Mar* 
rioty  where  a  perfen  had  made  a  conyeyance  to  feveral  irufius 
for  payment  of  debts,  and  they  all  jcnned  in  the  (ale,  and  ofio 
only  received  the  money  and  became  infolvent,  the  others 
were  not  charged, 

;' 

'7+  ♦  Farr  verfus  Middlcton, 

Cafe  146.  T  ^        ; 

•  £q.abrw466  jt  Treats  for  a  purchafe  with  B*  and  the  lands  to  be  pui- 
c.  9.  S,  C*  "^^ •  chafed  were  incumbered  with , mortgages  and  judgment { 
the  purchafe-money  being  agreed,  was  returned  to  LmA%  aJld 
'  placed  in  an  indifferent  hand,  to  be  paid  in  diicharge  of  tfaofe  in-* 
cumbnmces,  wbca  the  quantum  of  them  Ihould  be  adjudged, 
and  affignments  made  i  but  before  that  was  done,  the  pur- 
chafer  died,  and  did  not  leave  (ufficient  aflcts  to  pay  his  disbtr 
txppn  bond. 

The  queftion  was,  Whether  die  money  depofifeed  as  afore- 
fiiid,  ihould  be  aflets  of  the  purchafer,  and  be  applied  to  pay  his 
debts,  or  muft  be  applied  to  pay  off  die  real  incumbrances  on  the 
^urch^ifed  eftate  ?  For  if  it  were  to  be  applied  to  pay  off  theft 
incumbrances,  then  the  creditors  of  the  purchafer  muft  lofe 
t^ir  debts  \  but  if  otherwife,  dien  die  m6r^;agees,  tic.  would 

ciiton,  with  the  nftiil  clwie,  that  one  of  hit  cxecutort  (hoiiU  not  W  «ofworiUe 
Ibr  the  zCtt  of  the  other.  Part 'Of  the  teftator^s  eftate  was  out  opon  mortga^ 
nmffimf  who  was  ao  attom^,  after  the  te^atpr^i  4eatii  caUid  In  tht  «i4iSga|a^ 
and  received  the'  money :  he  lent  hii  ckrk  with  the  aifignment  of  the  mortgage  to 
his  two  co-executors,  who  executed  the  (ane^  and  figned  a  receipt  indoHcd  thereon. 
T.  became  a  bankrupt  without  having  accounted  for  f  hef^  monies^  and  the  legatees 
^  filed  their  hill  to  charg;  &  and  if.  infifting  that  thry  were  liaUe^— lx>rd  N.  obfertcd, 

the  claim  appeared  to  be  founded  upon  the  general  rule  of  law»  that  the  executora 
were  all  liable*. whether  they  had  received  the  money  or  not,  for  which  they  had 
joined 'in  a  receipt,  but  othen^ife  with  refped  to  truftees  >  that  fuch  a  diftindloa 
^  was  by  no  means  precife  enough  to  ground  an  eftabliihed  rule,  and  that  it  did  not 
appear  to  him  to  he  well  founded.  A  joint  leceipt  might  be  raboMtd  by  other  clt« 
cumftances,  as  evidence  of  one  only  having  tiSinaUy  recerved  th^  mntef  ;  that  the  ttt* 
th^rity  of  Chm^Ml  verfus  Ho^fon  refHd  upon  particular  clrcumftances,  and  by  no 
means  furniflied  any  particular  rule.  He  did  not  fee  any  ground  for  a  court  ^  'con- 
fcience  to  fay,  '<  I  make  you  liable  although  you  did  not  receive,  merely  becauio 
.  you  have  ligned  a  receipt.**   That  in  the  prefent  cafe  the  equity  was  fo  obviousy  that 

notlung  cr.uid  weigh  with  him  a^ainft  any  rule  laid  down  at  apy  period :  T*  called 
in  the  money  without  the  concurrence  of  his  oo>exeCutoi«,  which  he  certainly  had  a 
right  to  do  ;  7,  aded  as  the  attorney  as  well  as  executor  i  that  it  was  entirely  the 
tra{ir4^ion  of  7*.  and  the  other  esecutors  joined  in  a  receipt  merely  as  a  point  of 
^IB  \  and  decreed  that  tht  co«>cyecuton  utic  pot  liahk. 

be 


•  In  Ctnia  6uicel!ari».'  "- 

he  paid  out  of  die  land,  by  idrttie  of  their  fecurities,  and  the     , 
creditors  WMtId  have  their- AtbfiiAion  out  of  the  tnon^y,  and 
b  aD  mig^t  be  paid. 

My  Lord  Keepet  was  of  opinion,  that  the  money  w^  bound  ' 
by  the  agreeipen^  and  nuft  be  applied  to  pay  off.  the  incuin-  ,  < 
brances*    ... 

,  Jones  vir/us  Baflet*  Cafe  14^. 

%  Zq.  «br.  4»6»  c.  i  •  S.  C«    Treatlfe  on  Pleading!  In  Can*  15*' ' 

APerlbxi  who  Va$  adminiffrator  duranti  minori  aiau  of  two  By  theinfant*t 
infant^  and  endded  to  a  Aare  of  die  intcftate's  eftatc  in  ^3^,^^ 
lu$  own  right,  brought  a  bill  for  a  dUcovery  and  account  and  dftraKtrmmori    ! 
proceeded  fo  fiur  as  to  examination  of  witnefles,  and  then  got  his  mit b^  fuchU- 
ownflu«,aiidIetdiefuitdrop.  Sl'^S^r!" 

mined,  To  that  the  Infant  cannot  go  on  therewlchy  but  muft  begin  anew,  unlefs  a  decree  to  account 
were  hatf ;  In  which  calb  the  infant,  on  a  bill  bought  for  that  purpofe*  may  be  allowed  to  go  aft^ 
therewith. 

*  After  die  ih&iits  coming  of  age  it  was  moved  to  have  the        xy^ 
benefit  of  diefe  proceedings,  and  to  carry  on  die  caufe. 

My  Lord  Keeper  diought  it  reafonable,  if  it  coul4  be  done^ 
that  they  might  not  be  turned  round  to  begin  all  anew,  but 
thought  the  fuit  quite  dead,  and  at  an  end,  by  the  infiints  coming 
of  age,  whereby  the  adminiftration  duranti  minori  atatf  4eter« 
mined,  and  afted  the  bar  if  any  fuch  diing  had  ever  been  done.  It 
was  anfwered  that  the  like  had  been  done  on(:e  by  my  Lord  Chan-' 
cellor  Somersy  in  the  cafe  of  Davis  verfus  J)avis^  where  an  ad<p , 
miniftrator  duranti  minori  stati  proceeded  to  a  decree  and  ac- 
count before  the  Mafter ;  and  then  the  in£mt  coming  of  age, 
and  praying,  it  was  allowed  to  go  on,  though  much  oppofed  ^ 
but  here  it  would  not  be  granted,  for  Davis's  cafe  had  pro- 
ceeded to  a  decree ;  and  diough  the  plaintiff  there  was  admini- 
flrator  dmranti  minori  atatiy  yet  it  was  cum  tefiamento  annexoj 
which  by  him  made  fome  difference  (  and  the  infant  there  had 
brought  a  biH  to  have  the  benefit  of  the  laid  proceedings,  and 
ifoed  to  be  bound  by  them* 

Jaggard 


De  T-^rm.  S,.  ^^h*  ;7pf « 


?^«I*J.*         Jaggard  w/yiw  Jaggaynd  &  a\\  &:  econt'- 

»  £^.  abr,  717. 

B.  s.  c.  TV  /r^'  y^ii^^^  ®"  '^^5  marriage  with  Mn  Sutton's  daughter, 

^}^^^Q  iiVjL  in  confideratjon  of  Aat  marriage,  and  2000/.  portion, 
tolittle  Up^m  c6venant8  to  fettle  certain  houfes,  particularly  mmed in. the  deed, 
sooo/.  portion,  and  all  other  his  freehold  eftate,  to  the  ufe  of  himfelf*fbr  life 
Bfe^*  TO^ndir  ^^  ^^^  jointure,  then  to  the  firft  and  other  fons  of  that  mar- 
codicirfirftand  ^jj^gg  j^j  ^jj  n^^le ;  an4,for  wa^t  of  fuch  ifljie  to  the  daughters 
ttii)T*tMiiKier  in  tail  male,  with  remainder  to.  hihi&IJr  In  fee ;  *  and  in  the 
U  t4\  i  "wnfip-  deed  was  a  provifi  that  Mr.  Suttovy  the  wife's  father,  fliould  have 
fc  %A™^^  power  by  deed,  bfc.  to  revoke  all,  the  u^es :  he  was  a  merdiao^ 
of 'rcrocation     and  at  that  time  beyond  fea,  where  he  lived  a  long  tim^. 

telerved  to  the  .  .     i.         •        . 

wiflfs  father  then  beyond  Tea.  Th&  marriage  is  bad^  and  a,  dtwg|iter  boro^  and  the  huibaad  beuie 
taken  fick,  devifes  i$ooL  to  hU  daughter  i  and  if  faia  wife  (being  Vit^n/)  ihould  have,  a  pofSitiaioiik 
£tt^ht^,'flie  to  have  $00/.  of  the  1500A  and  if  either  difd  bcAiie.^i,  or  iii«rrM«r>.  the  fitrvif«rt» 
haV«  thfc  \^ole;  and  gave  all  his  lands  to  his  wife  and  her  heirc,  and  the  furplus  of  his  perfonal 
cftifte,  after  de^ts  paid»  to  his  vnft^  her  execotors,  and  make*  his  will  •Ueciitrix  s  thcaaqothir  4au§h- 
tsr  ts  b6nh,  and  the  bu(band  dies  withovt  any  alteration  of  his  will,  or  any  fetticipent  made.  Pocired 
that  Ifi^tdli^ent  be  nude,  with  1  power  of  revocation  to  the  father ;  and  quvlesacios  be  Ukewiicpaid 
tiie  duldreni  the  yoangeft  daughter  being  a  pofthumAui  child^  within  tht  intent  of  the  ¥dll« 

Ijf6  The  marriage  took  eifeiS^  and.  l)e  had  iiliie  a  daughter  1  mi 

his  wife  beii^  again  enfant  wit^.a  child,  he  was  taken  fick,  ^nd 
made  his  will,  and  thereby  devifed  1500/,  to  his  daughter ; 
and  if  his  wife  fhould  have  a  pofthumous  daughter,  (he  to  have 
500/.  of  the  1500^5  and  if  cither  died  before  ji  or  marriage, 
the  furvivor  to  have  the  whole  ;  and  gave  all  his  freehold  eftate 
to  his  wife  and  her  heirs,  and  the  furplus  of  his  peribnal  eftate, 
after  debts  paid,  to  her,  her  executors,  and  adminiftrators  ;  and 
if  the  perfonal  eftate  was  not  fufficient  to  pay  hii  debts,  the  real 
eftate  to  be  charged  with  them ;  and  makes  his  wife  executrix, 
and  hath  another  daughter  bom  ;  and  then  dies  without  any  al* 
teration  of  his  will,  and  without  making  any  fettlement  purfuant 
t»  the  articles. 

The  widow  infifted,  that  no  fettlement  ought  te  be  made  i 
for  that,  if  it  had  been  made,  her  &ther  might  revoke  it,  and  fo 
her  hufband  would  then  have  it  free,  and  have  power  to  devile 
it,  and  therefore  fhc  was  well  entitled  to'  it  by  the  will;  and 
that  thefe  legacies  ihould  be  intended  to  be  deviled  i»  &tis^» 
I  tioa 


In  Curia  Cancell£u:i%«. 

ticm  of  the  fettlement ;  smd  that  it  muft  be  fo  intended,  for 
that  they  had  no  odier  real  eftate  but  that  which  was  rovenanted 
to  be  fettled,  and  that  they  muft  either  accept  them  lb,  or  not 
have  them. 

She  Ukewife  infifted,  that  the^ydungeft  'daughter,  being  bom  . 
in  the  life-time  of  her  father,  was  not  a  pofthumous  childi  and 
therefore  jiot  entitled  to  the  50Q/.;  and  thechildrcntf  bill  was  to 
have  the  fettlement  made,  and .  to  have  their  kgicie^- . 

They  inriiled,  that  as  the  will  did  not  mention  thofe  legacies 
to  be  in  Iteii  of  the  fettlement,  there  was  no  neceility  to  think 
be  fo  intmided,  for  he  was  to  have  the  reverfion  in  ^e  (^  die 
iettled  laods,  and  that  was  *  fuflleient  to  fitisfy  the  words  df  the  tJJ 
will,  and' was  valuable  too,  lor  if  the  infants  died  before  21,  fhe 
will  have  it ;  or  if  they  fhould  live  to  that  age,  yet  during  the 
mother's  life  they  could  not  fuller  a  recovery  to  bar  it ;  be- 
fides,  they  had  no  proviflon  during  the  Itie  of  die  mother ;  and 
therefbft  it  was  reafonaUy  to  be  intended  he  meant  thefe  lega- 
cies for  diat  purpofe,  for  their  better  advancement  in  marriage  i 
for  by  the  fettlement  they  were^  only  to  have  a  remainder  in 
tai],  and  the  hufband  would  have  nothing,  if  his  wife  died  befinc 
fhe  could  fuHer  a  recovery^  which  opuld  not  be  during  her  in« 
&ncy,  nor  during  the  life  of  her  mother. 

This  caufe  was  heard  before  my  Lord  Chancellor  Swurs^  and 
gs  to  die.firft  pointy  he  decided,  the  youngeft  daught^,  diough 
Wn  in  the  life-time  of  her  father,  to  be  a  pofHiumous  child' 
iridiin  the  meaning  of  the  will,  and  well  entitled  to  the  500/. 

But  as  to  the  other  point  of  the  fettlement,  he  reipited  hi^ 
judgment,  and  dire£led  a  letter  to  be  wrote  to  Mrt  Button^  ta. 
know  whether  he  would  revoke  the  fettlement* 

The  caufe  qoming  on  this  day  before  the  Lord  Keeper  ff^right^ 
Vpon  the  poii^t  of  the  fettlement,  he  faid,  he  would  not  decree 
the  legacies  to  be  in  fatisfedion  of  the  fettlement;  and  there-* 
fore  decreed  an  account  of  the  perfonal  eibte,  and  the  infents 
legacies  to  be  put  out  by  the  Maimer,  fubjed  to  the  contingencies 
in  the  will>  and  that  the  fettlemeot  Ibould  be  made  purfuant  to 

thf 
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the  article^  and  there  was  to  be  a  provifion  in  it  for  Mr.  SuU 
ten  to  revoke^  f^c. 

178 

Cafe  149,  ^  Halfixd  verjks  Byron. 

%  E^«  akr.  s88»  «•  t.  $•  C. 

^'th^^J'  j4  ^^  ^^"**  ^  ^'  ^^  '^^''  *^  payment  of  486/.;  after- 
1000/.  for  pw.  ^^*  W9siAj.  being  fobbed  of  495  guineai,  B.  thought  his 
d^^.  ^c.  iBOAey  in  danger^  aad  pre&d  J.  fpr  it^  uriio  got  C.  his  brother- 
■f  *"•  !J!!^?»     in-law,  to  be  boifnd  with  him  to  jB.  in  a  aoo/.  bond^  to  pay 

{IT6  %  DOnO  to  ,  m  a.      ^ 

ji.ofMoAfor  loo/.  an4  intereft,  as  a  facther  feourity  for  fi>  miicb  of  the 
»?MUrV'  48a/. ;  dien  ^.  brings  an  a£|ion  againft  the  Hundred^  and  re- 
^c?^^e  <^^vers  540/.  and  afligns  the  ^u^gient  to  B.  and  D^  (bis  own 
5M>x  Tbea^  attorney)  towards  fiitis&£tion  of  the  debt  i  ai^d  the  iheriflF  paid 
mtnttuB.  of  feveral  fums  to  B.  and  8o/.  part  qf  the  judgment,,  was  paid  to  if. 
^^"u^c^  by  ^-'s  confent:  and  if  this  (ho^Id  be  reckoned  as  paid  to  £. 
^Bnc^^^  at  leaft  fo  as  to  exonerate  C  pro  tanto^  was  the  quefljoiu 

feveni  fums  on  fait  judgmeot  s  and  ^.  bv  the  coofeot  of  B»  recdm  30/*  aUb  part  of  the  nMHey  fe* 
«iirad  on  this  judgiMBt.  Thn  ifaall  not  go  In  exonaralion  of  any  part  of  the  money  Secured  by  the 
#00 A  bend,  at  it  would  do»  i£B»  hfd  a^vaUy  nceived  it>  and  itntttt^JL 

My  Lord  Keeper  hdd,  that  it  fhould  not,  becaufe  that  this 
affignineat  of  tiic judgment  was  but  as  a  farther  fecurity  for 
the  money  due  on  the  1000/.  bond ;  and  as  the  obligee  had  got 
it,  fo  he  oHgjixt  releafe  or  difcharge  it^  as  he  dbougkl  6t^  and 
t^ie  furety  is  not  hurt  by  it;  otherwife  it  would  be,  if  themooey 
had  been  qnce  actually  paid  to  B.  and  after  knt  again. fo  J. 
So  decreed  an  account  tp  be  taken  gf  what  due  on  the  looo/. 
bond,  and  what  due  on  the  200/.  bond,  for  principal^  in^reft,  and 
cofts,  or  ib  much  lefs  as  remained  due  on  the  lOOoA  bond^  and 
afte  200/.  bond  to  be  delivered  up. 


Sifhop 


In  Cum  Cancellarue* 


*  Biiko^virfioCodisey  A  al'»  BxecutOrs  of  John  •    '79 

Swift.  Cafe  i5«. 

AN  executor  pays  bond  cktes  before  tncney^  on  a  decree  a  deem  equu 
aguoft  his  teflator.     Per  Cur.  Clearlj  he  IhaH  not  be  ^  ajudgmtiit 
slloiiired  thofe  paymittnts  in  Hi  accoutk,*  becaiife  the  decree  here 
is  equal  to  a  jadganent  at  law. 

Hopton  vetfiit  Diydem  Cafe  151. 

ft  2q.  abr.  4509  c  m.  S,  C« 

nOhirt  Qerkfin  and  one  Founds^  Ytttt  partners  in  tlie  trade  ofEncutorof  m 
-^  »  mercer  i  Orf-i/o*  is  in^^ted  by  bond  so  ^Ac^^r^/Zfif/.*^^*^:^ 
in  aoooil  to  which  the  {daintifF  was  entitled  as  his  r*pteienta- ^^^""^ 
tivc^  and  in  1300  A  toDrydeni^  dtfendant'ateftalot,  for  which  t>y  the  flrft   ~ 


he  and  F$9mdi  were  bound.     Oerkfin  made  his  w31,  and  thereof  Uaecocor  of 
DrydiB  and  aaodier  eocecutors,  and  devifes  has  lands  to  them,^^f/^^'^ 
and  their  heirs,  (hare  and  (hare  alike,  to  be  fold  for  payment  d['^'^>^  ^y  bond 
his  debts,  and  died :    they  employbd  the  gieatsft  part  of  his^f.  ud^.'^e* 
perfenal  eftatrin  pacing  off  a  mortgage  of  aoooA  charged  oni^S^t*"' 
the  real  efta^  deviied  for  paj^mcbtt  of  debts  ^  but  kept  it  on"^^^-»f 
foot,  and  took  an  afignment  thereof  to  themfohres  |.  and  Clirk^  in  uJt  cafe  c/ 
Jm\eA  aUb  a  bond  taken  mJiryM^  name  for  money  due  tou^^^'^^^;^ 

bai  B%  it  kia  eMCutor  Vy  flwifOfAipi  md  tbs  ooly  MSfim  of  tUoiHng  fctibw%  ia  becaufc  the 

.•accutor  cannot  fue  himfeLf. 

The  pbuntiiF  brought  his  bill  agaiadl  the  executors  of  Oerkfin^ 
for  a  difcovery  of  ailets,  and  to  have  a  fiitisfiifiion  of  his  debt. 
Drydm  in  his  anfwer  infifts  to  retain  out  of  the  real  eftate, 
when  fold,  and  alfo  but  of  the  pcrfonal  eftate,  to  pay  his  own 
debt.  The  caufe  proceeded  to  hearing,  and  a  decree  for  an  ac- 
count i  but  before  any  farther  proceedings,  Dryden  dies,  having 
nade  his  will,  and  the  defendant  Dryden^  his  wife,  executrix,, 
•  (who  was  before  eJcecutrix  of  Founds)  and  the  caufc  was  re-  180 
vived  againft  her. 

II  For 


lie  I'crm.  S.  ^icli*  lyot^ 

9er  the  defendatt  it  was  infiftedi  that  the  mortgage  he'itig 
t»aU  off  %«i  iMafits,  wblbh  J^^  her  tfeliator  tiflght  have 
fctamed  towards  his  own  htxihSAdn^  and  the  mortgage  i>eing 
ktpt  cfa  foot,  they  in  whom  it  h  ought  furety)  4»  a  court  of 
equity,  to  be  looked  on  as  trlifteH  for  dife  defendant  for  any  jdit 
demand  be  had  on  the  eftale,  or  flaid.off  with  9&hf  which  h6 
might  have  retained  i  and  fo  it  will  be  for  the  real  efbte  t0O| 
if  Dryden  and  the  other  executor  were  toiants  in  oommon^  as 
it  was  urged  they  Were  i  and  that  a  court  of  equity  could  not 
take  them  from  them  till  they  were  paid^  The  reaion  of  retainer 
fay  an  executor  is,  becauf^e  he  canhot'fue  bimfUf  |  ^and  the  reaibn 
as  to  the  heir  is  the  fame,  and  the  law  muft  be  fo  too^  though 
there  is  no  inftance  of  it. 

For  the  plaintiff  it  was  iidifted^  &at  die  defiindant^  as  ttecxi^ 
trix  to  the  firft  tclbtor  Qirifin^  calmot  pretend  a  rigik  of  re^ 
taindr,  for  flifc  is  not  his  executrix^  for  h^r  teftator  wits  not 
tiie  furviving  executor  of  Qerkfin^  but  the  odier  executor,  wh« 
Is  ftill  living ;  and  the  words  of  the  devife  of  the  reU  efbte  do 
not  make  a  tenancy  in  comnion,  and  dien  (he  has  nd  capacity 
of  retaining ;  it  was  agreed,  Dryden  might  have  retainiid|  but 
Was  not  forced  to  it,  nohm  vokns^  as  was  faid  on  the  other  fidei 
though,  frimi  facie^  it  might  be  looked  on  as  a  retSiinerA  The 
teilator  devifed  the  mortgage  to  be  psdd  off  out  of  M^  perfonal 
efbte,  wd  dKn  to  be  fold  to  pay  2000 /<  to  his  grandfbn,  which 
they  have  done,  and  therefore,  fr§  tanto,  have  renounced  their 
right  of  retainer  $  and  this  debt,  for  which  the  defendant  would 
retain^  was  the  debt  of  Founds^  as  well  as  of  CUrkfin^  they  be-^ 
ing  partiilers  and  co-obligors,  and  'fixe  is  executrix  of  Founds 
aUb,  and  hath  aflets  of  his  to  pay,  and  therefore  could  retain  only 
for  a  moiety  of  it* 

L6rd  Keeper.  An  executor  of  an  executor  may  retain,  but 
'i8r  ^^^  ^^  *'^  ^^^^ »  ^®  ^^^  being  devifed  to  *  the  executors^  fhare 
and  fhare  alike,  makes,  I  think,  a  tenancy  in  common ;  but 
here  the  executor  of  the  executor  is  not  the  executor  to  tbejirft 
iejlator^  and  therefore  cannot  retain,  and  the  perfonal  aflets  are 
gone  \  and  the  queftion  is  now,  as  to  the  real  efbte,  and  in 

\ .  equity 


la  Cum  *Gancttllaiiae; 

equity  all  debts  are  equal ;  and  dierefore,  if  you  muft  c<»ne  her^ 
pa  cannot  prefer  youriel^  and  a  court  of  equity  will  never 
aflift  a  retainer ;  and  thefe  being  only  equitable  allets,  you  ought 
not  to  retain  to  pay  all,  but  only  a  proportionable  part;  and 
as  to  tbi  bondy  you  are  a  truftee^and  therefore  that  muft  follow 
the  fapie  rule  t»  i%Vfwut^ 


DE 
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Cafe  151.  Ward  verfus  Lant. 

aX%> tbr. 769,  c  ft.  8.  C. 

^J««^«J"  l^yiTR.  JbiiriW  Lata  had  four  daughters,   and    in   1673 

of  50^  to  one  ^YJ[,  made  his  ^dU^and  devifed  to  one  1000/.  and  by  the 

^thottttty coo^  fiuM  will  devifed  to  them  1500/.  apiece  for  their   portions, 

22^Jj2li£2l  ''**^  '**  ^*™*  ^  1500/.  were  to  be  raifed  out  of  a  real  cftatc, 

ly,  butaiwajrt    deviied  by  his  will  for  that  purpofe ;  afterwards  he  marries  one 

«3  kwpioy!  of  his  daughters  to  Mr.  Francis  Lantj  and  gives  her  4000/. 

^^j^;^**  portion,  and  afterwards  executes  a  bond  of  5000 /.  to  another 

ftom^^and  daughter,  but  kept  it  by  him,  and  it  was  found  amongft  his  pa- 

that  daughter;  pcrs  after  his  death;  and  there  was  fome  proof  in  the  caufe^ 

^wpwti^to  t^t  **« ^^^  ^'ww  entered  into  to  defend  him  from  paying  taxes 

*^***^«^*[*»for  his  money;  and  Aere  was  fome  proof  likewifc,  that  he  had 

bond  decreed  to  told  his  daughter,  not  long  before  his  death,  that  he  intended  her 

U  tafide*       ^^  benefit  of  the  bond.  It  was  plain  he  had  forgot  his  will,  for 

he  died  not  till  1694;  and  had  often  (aid,  he  had  no  will,  and  it 

was  not  found  till  fome  years  after  his  death.  By  the  laid  will  he 

had  given  his  wife  (whom  he  made  fole  executrix)  fome  lega- 

•  cies,  but  had  made  no  difpofition  of  the  furplus  of  his  eftatc. 

And  the  fcveral  queftions  that  were  nn^c  in  jthe  cafe  were, 


In  Curia  Cancellaria^. 

•  \ft.  Wlicther  this  bond  were  to  be  paid  to  the  daughter,  or       183 
^o  be  fet  afide  ? 

idly.  If  it  were  to  be  paid,  then.  Whether  it  fliould  be  taken 
as  a  fatisfa£iion  of  the  legacies  devifed  to  her,  or  a  revocation 
of  the  will  as  to  them ;  and  whether  the  unpreferred  daughter 
fhould  be  made  equal  out  of  the  furplus  before  any  diftribu- 
tion  (if  any  were  to  be  made  in  this  cafe)  ? 

T^lp  If  there  be  not  a  difference  where  the  wife  has  a  legacy, 
and  is  made  executrix,  and  the  furplus  not  difpofed,  and  where  a 
ftranger  is ;  and  if  fhe  fhall  not  have  the  furplus  to  her  own  ufe, 
though  a  ftranger  fliould  not,  efpecially  in  this  cafe,  when  the  will 
was  made  in  1673,  and  the  courfe  of  diftributing  the  furplus  not 
introduced  till  long  after,  and  therefore  not  to  be  carried  on  in 
equity,  to  take  it  from  the  widow,  when  the  law  was  not  fo  at 
that  time  \ 

My  Lord  Iteeper  was  of  opinion,  that  though  there  was  no 
fraud  or  circumvention  in  obtaining  the  bond  from  Mr.  Lant ; 
yet  that  it  appeared  to  be  his  intention,  that  no  ufe  (hould  be 
made  of  it,  for  the  bond  was  without  any  condition,  and  payable  * 

immediately,  and  he  always  kept  it  by  him ;  and  therefore,  if  fhe 
had  got  It  from  him,  and  put  it  in  fuit  againft  him  in  his  life-time, 
he  thought  equity  would  have  relieved  him  againft  it ;  that  he  al- 
ways declared,  that  he  intended  his  daughters  equal,  and  equality 
is  the  higheft  equity;  and  the  daughter  herfelf  took  the  bond  to 
be  only  to  prote£l  him  from  taxes ;  and  being  voluntary,  and 
only  done  for  that  fpecial  purpofe,  it  is  a  truft  for  himfelf,  as 
this  cafe  is ;  and  therefore  decreed  it  to  be  fet  afide,  this  daugh- 
ter being  equal  to  the  reft  without  that  bond. 

t  As  to  Mr.  Lane\  4000  /.  portion,  that  muft  be  taken  to  be  f  Poft,  213. 
a  fatisfaftion  of  the  1500/.  given  her  by  the  will  for  her  por-  *"^  «^«««°««r 
tion,  and  a  revocation  of  the  will,  pro  tanto\  but  as  to  the  I  coo/, 
legacy,  that  being  a  general  legacy  given  ky  the  willy  Mrs.  Lane 
muft  have  it,  notwithftahding  the  4000  /.  given  her  for  her  por- 
tion ;  and  the  *  perfonal  eftate  fhaU  not  go  to  eafe  the  real  eftate        '  * 
of  the  legacies  charged  on  it  by  the  will. 

N  Decreed 
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Ant>,  11.  tnd       Dccrcrf  l&cWife,  that  die  widow  muft  diftribute  Ae  furplus  ; 

^y^nH'jy.     for  though  the  Uw  was  taken  otherwife  at  the  making  of  the 

^*  ^*  will,  yet  by  fubfequcnt  refolutions,  the  law  is  declared  otherwife, 

and  here  is  no  circumftanccs  intervened  to  alter  the  judgment  of 

the  court  to  what  the  law  was  uken  to  be  at  that  time,  as  Ac 

dying  of  the  tcftator  at  the  time  of  the  will. 

Anti,  170.        V  As  to  the  boich-potchy  he  could  fee  no  reafon  againft  it;  and' 

i«ii/ra,  therefore  the  portion  muft  be  brought  in,  and  the  daughters 

have  the  benefit  of  it,  but  not  the  wife,  and  1500/,  coming  of 

the  4000/.  coming  out  of  the  land,  this  is  only  2500/.  to  b« 

brought  into  hotch-potch. 

Cafe  153.  Cook  verfus  Parfons. 

3  Lev.  I.     3  Mod.  ax8.    1  Ch.  Cafes,  109.     1  Wnx».  740.    %  Wms.  $09.     3  Wms.  254.     *  Atk. 
176,    »Vtzcy,454. 

A  will  of  land     fT^  Hi  S  was  a  bill  of  review  to,  reverie  a  decree  of  my  Lord 

tetottri^and         A     Nottingham  in  ^682,  for  fale  of  lands  fubjeffed  by  the 

^lJrfe^*o"thlte  will  to  the  payment  of  debts ;  the  lands  were  devifed  to  truftees, 

feveralwitneiTesysuid  their  heirs,  to  fet  and  farm  let,  and  out  (5f  the  rents  (without 

times,  and  at-    faying,  and  profits}  to  pay  his  debt$  j  and  all  his  debts  and  legacies 

fa^^^i^**  being  firft  paid,  he  gave  the  furplus  to  F.  S. 

times,  m  the 

prefence  of  the  teftator,  fufBcient  within  the  Statute  of  Frauds ;  but  whether  the  mm*s  ownii^  the 

writing  to  be  his,  in  the  prefence  of  the  witnelTcs,  be  fufficicot,  ^ 


This  will  was  wrote  with  the  teftator*s  own  hand,  as 
proved,  and  publiihed  in  the  prefence  of  three  feverai  witnefles, 
at  three  feverai  times,  and  they  all  attefted  it  in  his  prefence  i 
but  he  did  not  fign  it  in  the  prefence  of  the  fecond  witneft,  but 
only  owned  the  figning  to  be  his  hand,  and  defired  him  to  atteft 
the  will,  as  was  proved  by  that  witnefs* 

The  teftator  died,  leaving  an  in&nt  heir,  and  the  land  was  de^ 
creed  to  be  fold,  and  no  day  given  the  inEmt  to  ihew  caule 
againft  it*     The  objections  to  the  decree  were, 

185      .        *  l^-  '^^^  ^*  ^^  ^'^  S^^  ^^  within  the  Statute  of  Frauds 

and  Perjuries,  becaufe  not  attefted  by  all  the  witneftes  at  <»|e 

time,  and  that  one  of  them  did  not  fee  the  teftator  fign,  but 

only  own  that  it  was  his  hand.    idly.  If  the  will  had  been  virell 

I  executed^ 
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executed,  yet  the  words  of  it  were  not  fufEcient  to  ground  9 
decree  fer  £de,  being  only  to  let  and  fet,  and  out  of  the  rents, 
without  (aying,  and  profits,  to  pay,  i^c.  24fy*  '^^^  though  the 
words  had  been  fufficient  to  bear  a  decree,  yet  the  infant  fliould 
have  had  a  day  given  him,  to  fbew  caufe  when  he  came  of  age. 

t  My  Lord  Keeper  held  a  publication  of  a'will  before  three  fBuixw^ 
witnefles,  though  at  three  feveral  times,  good  within  the  ftatute,  '^^^* 
and  thought  the  writing  the  will  with  the  teftator's  own  hand, 
a  fufficient  iigning  within  the  ftatute,  though  not  fubfcrlbed  nor 
feakd  by  him,  but  doubted  whether  owning  the  fuhfcription  to  be 
bis  was  fufficient ;  but  the  validity  of  the  will  is  a  queftion  at  law, 
and  therefore  ordered  it  to  be  tried. 

As  to  the  words  let  and  fet,  and  out  of  die  rents  to  pay,  he 
held  them  not  fufficient  whereon  to  ground  a  decree  for  fale ;  but 
the  fubfequent  words,  diat  after  his  debts  and  legacies  paid,  it 
(hould  be  to  the  truftees,  were  fufficient.    ^..; 

There  needs  no  day  be  given  the  infant,  becaufc  the  land  is  Eq.  ,br.  jg^^ 
devifed  to  die  truftees,  fo  nothing  defcended  to  the  infant,  and  jj^'^^  ^*  ^* 
there  was  no  decree  againft  him  io  join,  and  the  truftees  might »  Vem.419. 
have  fold  without  coming  to  the  court  for  diredion ;  and  yet  if  *    ' 
they  do  come^  it  nuty  be  a  queftion,  if  the  infant  heir  ought  not  to 
have  a  day  to  (hew  caufe  \  but  he  thought  it  not  needful  in 
this  cafe,  becaufe  nothing  defcended  to  him,  nor  was  there  any 
decree  againft  him  to  convey. 

186 

*  Bafkerville  verfus  Gore  &  al\  ^afe  154. 

A  Treaty   of  marriage   was   had  between   the  defendant  a  father,  mcon- 
Richard  Bajkerville,  the  plaintiffs  eldeft  fon,  and  Jane  his  ^^tlXt 
wife,  formerly  the  wife  of  J2tfy«^r  J  and  the  defendants  affirmed?"**^*™  on  hit 

_  ion*s  marriage 

ihe  had  2600  L  fortune  at  her  own  difpofal,  and  thereupon  the  as  the  wife*s 
marriage  was  agreed  on,  and  articles  entered  into,  whereby  it  was^  fcttkeoo/.** 
recited,  that  the  defendant  Jane  had  a  fortune  of  2600/.  which  *y**.'°»^. 

'  ^  mamage;  and 

was  to  be  paid  the  plaintiff  (without  faying  by  whom)  and  in  it  being  after 

<fa(coTeredy  that 
fhe  had  only  i6oo/*  the  father  was  decreed  to  make  a  fettlement  for  the  1600/.  only,  in  proportion 
to  what  he  wai  to  have  made  for  the  2600/.  and  not  to  dedud  out  of  the  600/.  perann,  1000/. 
worth  of  buid,  vi%*  50  /.  ptr  anH.  as  was  urged  he  ihonld ;  for  then,  by  the  fame  reafon,  if  ihe  had 
nothing,  it  might  have  been  urged,  that  only  a6oo/.  fliould  have  bcea  dcduded  out  of  (he  fettle- 
acjit,  and  he  be  obliged  to  fettle  the  reft  for  nothing. 

N  X,  confideration 


•DcTcrm*  S.  Hill.  1701. 

tbnfideration  thereof,  the  plaintiff  did  covenant  with  the  dc* 
fendant  Gore^  uncle  of  the  defendant  Jane^  that  he  would,  With- 
in fix  months  after  the  marriage,  on  payment  of  the  2600  /- 
fettle  certain  lands  in  the  articles  mentioned,  and  faid  to  be  600  /. 
per  ann.  value,  on  the  defendant  Richard^  for  life,  then  250  /• 
per  ann,  rent-charge  to  the  defendant  Jam  for  her  jointure, 
then  the  wRole  to  the  iffue  of  that  marriage  in  tail,  with  the 
remainder  to  the  right  heirs  of  Richard. 

The  marriage  took  effedt,  and  after  it  was  difcoVered  that 
1000/.  part  of  Janets  fortune,  was  fettled  by  her  and  her  former 
hu(band,  Rayner^  in  fuch  manner,  that  it  would  come  to  the 
iffue  of  this  hufband  (all  her  children  by  her  former  hufband 
being  dead)  j  but  it  could  not  be  paid  to  the  plaintiff,  nor  could 
he  have  any  benefit  of  it :  fo  the  articles  were  not  performed  on 
cither  fide. 

The  father  brought  this  bill  againft  the  fon  and  his  wife,  and 
their  infiint  fon,  and  the  truftee  in  the  articles,  that  the  articles 
might  be  performed  mutually  in  a  fliort  time,  or  he.  be  dif- 
charged  therefrom,  he  being  willing,  on  his  part,  to  fettle  on 
payment  of  the  2600  /. 

187  *  ^^  appeared  by  theanfwers,  that  the  1000/.  was  fo  fettled 

thai  It  could  not  be  paid  to  the  father ;  but  the  defendants  oi&red, 
that  the  plaintiff  (hould  keep  50  /.  per  ann.  land,  out  of  thefet* 
tlement,  to  fatisfy  himfelf  that  looo/. 

But  to  that  the  plaintiff  would  not  fubmit,  and  faid,  it  was  only 

paying  him  out  of  his  own,  and  might  have  been  with  as  good 

reafon  urged,  that  if  no  part  of  the  2600/.  would  have  been  had, 

the  plaintiff  (hould  have  kept  2600/.  worth  of  land  out  of  the 

fettlement,  and  fo  ha^e  fettled  the  reft  for  notliing ;  for  in  the 

one  cafe,  as  well  as  the  other,-  it  might  be  faid,  that  the  plaintiff 

had  2600  /.  which  was  all  he   contracted    to  have ;  but  the 

%  plaintiff  offered,  if  the  1600/.  might  be  quietly  paid  him,  he 

would  mal^e  a  fettlement  for  that,  in  proportion  to  the  fettlement 

he  was  to  have  made  for  the  2600  /.  but  the  defendants  did  not 

like  this,  but  infifted  there  (hguld  be  only  lOOoA  worth  of  land 

kept  out  of  the  fettlement. 

8  The 
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The  Matter  of  the  Rolls  faid,  he  could  not  decree  him  to  do 
more  than  make  a  proportionable  fettkment ;  fo  then  the  de- 
fendants faid,  they  would  find  fome  way  or  other  to  raife  the 
money  for  the  plaintiff,  and  the  decree  was;  that  if  the  defen- 
dants did  within  fix  months  pay  the  2600  /.  the  Mafter  was  to 
fee  the  fettlement  made  purfuant  to  the  articles,  or  if  1600/- 
then  a  proportionable  fettlement,  or  elfe  the  articles  to  be  dif- 
charged. 

Note'y  By  the  articles,  the  fon  was'to  have  had  the  rents  from 
the  next  rent  day,  and  the  father  the  intereft  of  the  portion ;  but 
there  having  been  no  performance,  the  Mafter  of  the  Rolls 
would  not  decree  the  plaintiff  to  account  for  the  rents,  and  take 
the  portion  with  intereft  from  that  time,  the  &ther  not  being 
obliged  by  the  articles  to  make  any  fettlement  till  the  portion 
was  paid. 


.* 


tS8 
Darfton  verfus  Earl  of  Orford  &  aV,  executors  Cafe  155. 
of  Ruffel,  who  married  Lady  North,  widow 
and  executrix  of  Lord  North. 

I  Eq,  abr.  lo,  pi.  9.  S.  C.     3  Wms.  401.  S.  C.  (n.)     Ante,  79.  «nd  references. 

TH  E  Lord  North  had  granted  a  rent  charge  to  the  plaintiff,  After  a  biu  and 
and  covenanted  for  payment  of  it,  and  it  being  greatly  in  thli^w'e/utorv'o- 
arrear,  he  died  much  indebted  to  feveral  perfons,  both  by  bond  i^^nd^Jg^*'"* 

and  fimplc  COntraft.  and  allowed  on 

the  account,  be- 
caufe  he  might,  by  confefling  judgment,  haye  preferred  him,  and  no  difTerence  in  reafon,  where 
paid  without  fuch  confeffing. 

The  plsuntifF  brought  his  bill  in  this  court  for  a  difcovery  of 
affcts,  and  to  have  fatisfaftion  of  his  debt.  After  procefs  ferv- 
cdj  and  anfwer  put  in,  Ruffel  voluntarily  paid  a  bond  to  J.  S. 
without  fuit :  the  caufe  proceeded  to  hearing,  and  an  account 
was  decreed.  Ruffel  died,  and  the  caufe  was  revived  againft  his 
executors  only  \  .and  the  queftion  was.  Whether  this  voluntary 
payment  pending  a  fuit  here  Ihould  be  allowed  them  on  the 
account  ? 

N  3  For 
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For  the  plaintifF  it  was  irtfifted,  that  it  fliould  not,  for  when 
a  juft  Creditor  makes  a  demand  in  this  court,  it  is  not  according 
to  good  confcience  not  to  pay  it,  and  even  at  law  a  voluntary 
payment  to  a  creditor  in  equal  degree  is  not  good, '  after  an 
atSlion  brought  by  another ;  and  it  has  been  adjudged  to  be  die 
t  Ante,  79.  fame  thing  here,  particularly  in  the  cafe  of  f  ^^f^^  verfus  Afef, 
where  payment  on  a  recovery  at  law,  or  action  brought  after  a 
bill  was  depending  here,  was  difallowed  oh  the  account,  after 
great  debate. 

On  the  other  fide  it  was  faid,  that  though  a  voluntary  pay- 
ment be  not  good  at  law,  after  an  a(3ion  brou^t  by  another ; 
yet  an  executor  in  that  cafe  may  confefs  judgment  to  which  he 
pleafes,  and  pay  with  iafety,  which  here  he  cannot,  nor  have 
an  injunction  to  ftay  the  a6lion  at  law. 

189  *  My  Lord  Keeper  thought  the  payment  ought  to  be  al- 

lowed ;  he  faid  it  feemed  to  be  admitted,  that  if  the  executor  had 
confcfled  judgment  at  law,  the  payment  would  have  been  good  ; 
^nd  why  fhould  not  a  voluntary  payment,  without  confeffing 
judgment,  be  as  good  in  equity,  for  there  is  no  diflFerence  in 
reafon;  and  if  money  be  to  be  laid  out  in  a  purchafe,  and 
fettled  on  A.  in  tail,  upon  a  bill  brought  here,  the  court  will  de- 
cree the  money  to  be  paid  to  him  j  becaufe  if  the  purchafe 
and  fettlement  had  been  made,  he  might  have  difpofed  of  it, 
though  there  muft  have  been  the  formality  of  a  recovery  or 
fine,  yet  being  in  his  power,  it  is  looked  upon  as  the  feme 
thing ;  but  this  is  a  point  of  confequence,  let  the  precedents  be 
fearched,  and  I  will  confider  of  it. 

Afterwards,  3  Jum^  ITOO,  this  caufe  came  on  again,  and  fuch 
precedents  as  could  be  found  vrere  produced  on  both  fides; 
^ind  my  Lord  Keeper  feemed  to  be  of  the  fame  opinion  as  for- 
^  "  merly,  an^  faid  it  was  an  intolerable  inconvenience,  that  an  exe- 
cutor might  be  obliged  :  you  cannot  oblige  a  man  to  take  iefs 
than  his  debt ;  and  how  then  can  you  ftop  him  for  going  on  at 
law  to  recover  it  ?  The  cafe  of  Jefeph  verfus  Mott  is  a  prece- 
dent againft  me,  but  I  think  that  is  a  direft  change  of  the  law; 
but  I  will  confider  of  it  till  to-morrow. 

The 
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-The  next  day  he  faid  he  had  confidered  of  the  precedent^ 
and  was  bound  by  them,  and  therefore  ordered  the  excep- 
tion taken  by  the  defendants  to  the  Matter's  report  to  be  over- 
ruled, and  the  payment  (being  vdluntary)  to  be  difallowed ;  but 
he  feemed  to  difapprove  of  the  cafe  of  Jofeph  verfus  Matty  where  Ante,  79. 
the  judgment  at  law  was  fairly  obtained. 

Note ;  Afterwards  an  appeal  was  brought  in  the  Houie  of  Peers 
from  this  decree,  and  on  the  21ft  day  of  Novimbtr^  1702,  the 
decree  was  reverfed,  and  the  payment  aDowed. 


K4  ^fi 
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1702. 
In  Curia  Cancellari^. 

Cafe  156.  Shepherd  verfus  Kent. 

ft  Vera.  435.  S.  C.     I  Eq.  Cafes  abr.  142,  pi.  6.  S.  C. 

Onedcvifcsail  TV  ^  ^-  -^'*^*^^^  ^^^^  being' greatly  indebted  to  fevcral  per^ 
Ibnaulate'^fSJ'"  iVX  ^^s,  borrowed  8000  /.  of  the  truftees  of  the  Earl  of 
payment  of  his   Kildarcy  and  gave  them  a  note  under  his  hand,  that  for  fecur- 

debts  and  Icga-     ,  .,.  «.  ,.. 

cies,  and  dies  5  a  ing  the  repayment  of  that  money  with  mtereft,  he  would  make 
Sm<^?SSl  them  a  mortgage  of  an  eftate  in  mitjhire,  which  he  then  had 
the  executor  5     lately  purchafcd  of  Sir  Edward  Hungerforix  but  before  it  was 

and  then  he  and  \k        w         j*    j    •     1  i_      j  r  t 

fome  other  ere-  done,  Mr.  Kent  died  indebted  to  feveral  perfons  by  bond  and 

^o^obtodned  ***  fimple  contraiS,  having  by  his  will  devifed  an  annuity  of  500/. 

i^n"thc?r  bill  f^^  ^^^'  ^^  ^*^  ^^^  ^^  fevcral  Other  legacies,  and  +  devifed  a^o 

and  had  a  de-  his  eftate^  real  and  perfonal^  for  payment  of  his  debts  and  legacies. 

cree  for  fale  of 

the  eftate,  and  to  be  paid  their  debts  in  proportion.  The  judgment  creditor  received  feveral  di. 
vidends,  after  having  proved  his  debt  before  the  Mailer,  then  petitioned  for  a  rehearing,  on  pre- 
tence that  he  being  a  judgment  creditor,  ought  to  have  a  preference  before  the  other  creditors, 
at  leaft  out  of  the  perfonal  eftate }  but  the  other  creditors  having  joined  in  the  bill,  and  contri* 
buted  to  the  charges  of  the  fuit,  and  feveral  dividends  being  made  purfuant  to  the  decree,  the 
court  would  not  alter  it,  and  held,  that  if  any  preferences  were  to  be,  the  plaintiff  ought  to 
bring  what  he  received  into  kotcb-jfotcb,  and  that  he  ought  to  take  either  all  law  Or  all  equity. 

;  t  Vide  I  Wms.  228^.  2  Wm**  4i2* 

^  The 
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The  Earl  of  Kildan  and  his  truftees  brought  a  bill  againft 
the  executors  and  two  others,  ^o  were  devifees,  and  likewife. 
creditors  of  the  teftator,  to  have  the  lands  mentioned  in  the  note 
made  a  fecurity  for  the  8000/.  *  and  on  hearing  of  that  caufe,  it  I9I 
lyas  decreed  that  die  eftate  fhould  be  fold,  and  that  out  of  the  pur* 
chafe-money  the  Earl  fhould  be  paid  in  the  Hrft  place,  and  that 
then  die  reft  of  the  creditors  fhould  be  paid  in  a  courfe  of  admi- 
niflration. 

The  now  plaintiff,  and  feveral  others  of  the  plaintiffe,  who 
were  no  parties  to  the  firfl  decree,  brought  actions  at  law  againlt 
the  executors  upon  their  bonds,  and  recovered  judgment  j  and 
afterwards  they  and  fome  others  of  the  plaintiffs,  who  had  ob- 
tained no  judgments,  brought  this  bill  againfl  the  Earl  of  JfiY- 
dare  and  his  truftees,  and  againft  Kenfs  executors  and  others, 
fetting  forth  their  debts,  and  that  the  executors  concealed  the 
alFets,  and  pretended  to  prefer  other  creditors  of  an  inferior  na* 
tare,  and  for  that  purpofe  pretended  that  the  Earl  of  Kildare 
h^d  obtained  a  decree  to  have  his  debt  (which  was  fecured  only 
by  a  note)  paid  him  before  them,  which,  if  it  were  fo,  was  ob- 
tained \yy  coUufion,  and  would  not  have  been  fo  decreed,  in 
cafe  a  proper  defence  had  been  made  ;  and  they  being  no  par- 
ties to  that  fuit,  ought  not  to  be  bound  by  it,  but  that  it  ought 
to  be  fet  afide. 

The  caufe  came  to  a  hearing,  and  the  court  declared  they  faw 
no  reafon  to  alter  the  Earl  of  KUdare^%  decree,  fo  as  againft  him. 
The  bill  was  difmifTed. 

Then  the  decree  went  on  farther,  and  faid,  that  all  the 
eftate  of  Mr.  Kent  fhould  be  fold,  and  the  money  brought  be« 
fore  the  Mafter,  and  the  creditors  fhould  go  before  the  Maf^ 
tcr  and  prove  their  debts;  and  after  payment  of  the  Earl 
of  Kildare^  the  furplus  to  be  divided  amongft  die  reft  of  the 
creditors  proportionably ;  and  the  plaintiff  Shepherd^  and  the  ' 
others,  who  had  obtained  judgments,  went  before  the  Mafter 
and  proved  their  debts,  and  as  the  money  wa3  brought  before  the 
Mafter,  received  feveral  dividends  of  the  money  arifing  by  falc  of 
the  real  eftate. 

There 
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brought  here,  a  new  trial  was  granted ;  and  Humphreys  verfus 

Sir  Robert  Payton^  ii  November^  15  Car.  2.  where  a  recovery 

in  a  trial  at  bar  was  fct  afide,  on  new  matter  difcovered,  and 

afiirmed  on  rehearing,  2  May  j  Ives  verfus  Hankey^  8  December^ 

3  Jac,  2.  of  a  Chejhire  fa£tor,  alledging,  he  fold  to  him  as  a  mer- 

tVera.37«.     chant,  and  not  as  a  faSorj  and  f  77&y  wr/«j  THjartoriy  firfl: 

Eq.'abr!378,     heard  here,  and  after  in  the  Houfe  of  Lords,  where  a  new  trial 

• '^lu'esl      ^^^  granted  after  a  trial  at  bar. 

Lwd  Keeper*  Bills  for  new  trials  ought  to  be  reduced  to 
fomc  certainty ;  the  grounds  fqr  relief  were  ufually  partiality  in 
t  *  y«»V*  553*  the  jurors,  §  or  new  difioveries\  as  to  the  i ft,  the  trial  is  to  be  by 
a  jury  de  Vicineto ;  but  ircaufe,  the  venue  may  be  changed  to 
another  place,  challenges  may  be  allowed,  pr  an  attaint  granted, 
and  thefe  are  to  be  at  law ;  and  the  court  where  the  caufe  is  tried, 
may,  if  they  fee  caufe,  grant  a  new  trial,  which  here  you  have 
attempted,  but  could  not  prevail,  and  I  cannot  grant  a  new  trial 
for  partiality ;  new  matter  may  in  fome  cafes  be  ground  for  re- 
lief;  but  it  muft  npt  be  what  was  tried  before :  nor  when  it 
confifts  in  fwearing  only,  will  I  ev^r  grant  a  new  trial,  unlefs  it 
appears  by  deed  or  writing,  or  that  a  witnefs,  on  whofe  teftlmony 
the  verdift  was  given,  were  convlft  of  perjury,  or  the  jury  at- 
tainted \  and  it  does  not  appear  the  witnefs  and  plaintiff  at  law 
were  partners ;  and  if  the  jury  had  declared  they  would  find  for 
Ihe  plaintiff,  the  court  at  common  law  would  have  tak^n  order 
in  it.  The  cafe  ofUenvellznd  Graham  verfus  Kelland  was  matter 
in  writing ;  and  in  the  cafe  of  Humphreys  verfus  Payton^  it  doQS 
•not  appear  what  the  new  matter  was,  Ives  verfus  Hankey  was 
tried  in  Nottingham/hire^  and  not  in  Chejhire^  and  went  wthout 
defence ;  yet  a  new  trial  was  denied  at  law,  but  granted  here, 
becaufe  the  right  had  never  been  tried ;  but  that  was  not  for 
Jge  partiality.  Tilley  verfus  Wharton  *  differs  much..  Tilley^s  bill  was 
difmiffed,  and  IVharton's  crofs  bill  came  on,  and  a  fatisfeftion  of 
.die  bond  decreed  out  of  the  truft  eftatc  that  was  altered  above, 
and  another  trial  granted,  and  that  went  a  contrary  vray^  and 
controverfies  this  way  will  never  have  an  end. 

Note ;  This  was  firft  beard  at  the  Rolls,  an4  ditoifTedi  and 
♦HOW  that  decree  confirmed  on^^appeal. 

Brewia 
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Brewin  verfiis  Brewin.  Cafe  158. 

^  idty  13. 

Ante,  T09.  122.  Pod,  ^l'^.  290.  I  £q.  abr.  267,  pi.  2.  S.  C.  I  Atlc.  356.  S.'C.  cited  hy  Lori 
i/.,  who  obfervesy  it  is  exa^ly  right,  as  hcrcRported.     Brown's  Rep.  194.  S.  C.  cited. 

A  Man  by  his  marriage  fettlement  creates  a  term  for  a  raif-  Atenniscreat- 
J  o  ed  by  marriag* 

ing  3000/.  for  a  daughter  and  daughters  of  that  mar- fettlement  to 

riage^  to  be  equally  divided  between  them,  if  more  than  one,  5*ugiJ^p^f _^' 

and  to  be  paid  within  a  year  after  his  and  his  wife's  death.  ttJdve^**^di 

afcer  the  death  of  the  furvivor  of  the  hulband  and  wife,  there  being  one  daughter  \  the  father 
devifes  the  tnift  lands  to  make  good  his  wife's  jointure,  and  to  raife  3000/*  for  his  daughter's 
portion  :  the  daughter  ihall  not  have  two  portions  of  3000  /•  and  ihe  dying  at  the  age  of  five 
years,  and  the  portion  to  be  raifed  out  of  land,  it  (hall  not  be  raifed  for  har  adminiftratWi  but 
the  intereft  or  maintenance  the  child  was  entitled  to  ihall. 

Then  he  by  will  (having  one  daughter,  his  only  child  and 
heir)  devifes  the  inheritance  of  feveral  lands  to  his  wife,  to  make 
up  her  jointure  300  /•  per  ann,  and  for  raifihg  3000  /.  for  his 
daughter's  portion,  without  limiting  any  time  of  payment^  and 
devifes  the  faid  lands  fo  charged  by  the  fettlement  with  the 
3000  /.  to  his  brother.  » 

The  daughter  brought  a  bill  againft  the  devifee  of  the  lands, 
to  have  the  3000/.  or  foreclofure,  but  died  f,  pending  the  fuit^ 
about  five  years  of  age. 

Her  mother  adminifters  and  revives  the  fuit,  and  infifted  on 
the  cafe  of  the  f  Earl  of  Rivers  verfus  Derby ;  and  that  there  t »  E^*  **>»•• 
was  no  provlfion  for  maintenance  for  the  daughter,  till  the  por-a  sriraiyai.*'  '^ 
tion  became  payable,  and  therefore  it  was  payable  prefently.  ^*  ^* 

The  defendant  alledged  by  his  counfel,  that  if  the  cafe  refted 
on  the  deed  alone,  the  plaintiff  could  have  no  right^  and  the  will 
does  not  mend  it;  the  3000  /.  *  by  that  is  the  fame  as  the       ggg 
3000  /.  by  the  deed,  for  they  do  not  demand  two  3000  /.  and 
then  it  muft  ftand  on  the  deed. 

As  to  the  time  of  payment,  the  will  having  appointed  no  time 
at  all  J  but  taking  it  in  the  moft  favourable  fenfe  for  the  infant, 
it  can  be  conflrued  (being  a  portion)  papble  only  when  fhe 
wanted  a  portion,  which  could  not  be  at  five  years  old  j  and 
this  cafe  is  upon  the  reafon  of  all  the  cafes  of  debitum  in  prefenti 
folvendum  tnfuturOy  and  fo  within  the  rule  of  P owlet  verfus 

f  It  is  obfervcd  in  £q«  abr*  that  the  daughter  died  within  the  year. 

.    ^  Pawlet^ 
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Patvkiy  2  Pint,  and  the  ^ill  was  only  to  better  the  fund,  Ac 
iettlement  being  defeAive  in  value,  and  is  plainly  not  fubibm- 
live,  but  relative  to  the  deed  ;  and  If  it  were,  it  would  be  againft 
them,  for  being  a  portion  and  out  of  lands,  it  would  fink  for 
die  benefit  of  the  heir  ;  and  the  diftinAion  between  a  deed  and 
a  will  has  been  exploded  even  in  that  cafe. 

Lord  Keeper.  If  it  had  been  a  perfonal  legacy,  it  muft  have 
been  paid,  and  that  prefently,  though  the  child  dies  before  the 
appointed  day,  or  as  a  devife  out  of  land  by  the  will,  though 
no  time  of  payment  limited ;  but  here  the  will  is  relative  to  die 
.  fettlement,  and  both  make  but  one  fecurity ;  ^nd  by  die  will 
the  portion  fhould  have  been  raifed  in  a  reafonable  time,  when 
the  chfld  came  to  want  it,  but  not  prefendy,  though  flie  fhould 
have  had  reafonable  maintenance.  In  the  mean  time  it  is  with- 
in the  rule  of  all  the  former  caies.  In  cafi:  of  a  perforial  le- 
gacy, payable  at  21,  or  marriage,  I  think  the  court  always  ap* 
pointed  mtuntenance  out  of  the  interefl  of  it,  but  not  if  exprefsly 
limited  otherwife  in  the  mean  time.  And  the  bill  was.difmifled 
by  the  Mafler  of  the  RoUs,  and  affirmed  on  appeal ;  but  the  land 
was  charged  with  100  marks  ^^r  ann.  maintenance  for  the  child 
whilfl  it  lived. 

197 

Cafe  159.  *  Kent  verfus  Kent. 

I  Wins.  a63.  (n.)     i  Sq.  abr.  a.     3  Atk.  691.    Treatife  on  Pleadings  in  Chancery,  ji. 

After  a  decree  to  ^^N  a  motion  this  day  made,  and  debate  of  die  matter,  it 

account  ^nd       1      I  '  ' 

abatement  of  the  V-r  was  held  bv  the  Lord  Keeper,  that  where  a  decree  is 
fcndSt'tdca^,  ^^^  ^^  account,  and  then  the  caufe  abates  by  the  defendant's 
biireprefenta.    Jcath,  his  reprefentative  may  revive  as  well  as  the  plaintiflF,  both 

wvc  nay  revive.  *  •'  *■  ' 

being  in  nature  of  plaintiffs. 


D£ 
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Batcman  verfus  Bateman.  Cafe  160. 

•  I  £q.  abr.  149,  f\,  i.  S.C,    Vide  2  Atlu  430. 

A  Man  binds  himfelf  and  his  heirs,  and  dies,  leaving  a  rekl  Whether  equity 
/I  i/-fi-i-/-i-rk  /•     **"  8*^*  relief 

eftate  to  defcend  to  his  heir,  Aibjea  to  a  mortgage  for  on  the  (Utute 

years  ;  the  heir  aliens  the  real  eftate  before  a  bill  brought  5  and  ilfdt^f«  tl 

if  the  obligee  was  rdievahle  here  againft  the  heir,  and  pur»  ^ns  introduaivc 

chaier,  on  the  ftatute  for  preventing  fraudulent  devues,  or  tf 

he  was  to  be  fent  to  law  to  get  judgment  firft,  was  the  quef- 

^n« 

My  Lord  Keeper  thought,  that  ftatute  being  mtrodu6Hvc  of  a 
new  law,  the  relief  on  it  muft  be  at  law,  and  held  likewife,  that 
a  bond  creditor  could  not  redeem  a  mortage  for  j^ears,  without 
firft  having  judgment  at  law  againft  the  heir,  though  it  might 
have  been  otherwife  in  cafe  of  a  mortgage  in  fee. 

Note  i  Chancej  al  at  jour  done  relief  far  ditjiat.  en  tiel  cafi. 


Ire 
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Cafe  161.  *  Ive  verfus  Afli. 

sEq.  »br..2429  e.  8.  S.  C,    i  Vera.  98,99.    Cafes  temp.  Talb.  104.  141  f.     3  Wins.  393  f* 
Browa*s  Riep.  125  ^^ 

The  ftatutc  of    rw^  H  E  defendant  being  a  captain  of  marines,  agrees  with 

£i.6.doesnot        1         ,        ,   .     ./r-        r  n  •    1  •       r      ^        j    .     *  •T>     v        , 

extend  to  miU-     X     the  plaintifF  to  fell  It  him  for  600/.  to  be  paid  fuch  a  day 
S?7*«^r&f  a2^  agreed  on  between  them,  and  the  defendant  agrees  to  procure  a 

only  tohoric,     commiffion  to  bc  figned  by  the  king  for  the  plaintiff  by  that  day, 

foot*  and  dra* 

goeot.  to  be  captain  in  the  faid  regiment;  and  the  plaintiff  gave  a  bond 

for  performance  of  the  agreement,  and  a  warrant  of  attorney  to 

confefs  judgment,  which  after  was  entered  up. 

The  defendant  quitted  his  employment,  and  gets  the  commif- 
fion figned  by  the  tim^  and  it  was  left  in  the  Secretary's  office, 
and  the  plaintiff  had  notice  of  it ;  but  he  being  defurous  to  go  off 
from  his  bargain,  would  not  take  it  out ;  and  fo  the  captain's 
place  was  given  to  another. 

The  plaintiff  being  profecuted  at  law,  on  the  judgment; 
brought  this  bill^  and  now  infifted,  that  by  the  ftatute  of 
Edw.  6.  againft  felling  offices,  the  bargain  was  void,  at  leaft  by 
die  7th  of  ff^.  and  M.  which  enafts.  That  every  commiffion 
officer,  before  his  commiffion  is  regiftered,  (hould  take  the  oath 
there  mentioned ;  that  he  had  not  dire&ly  or  indiredJy  given 
any  thing  for  procuring  the  commiffion,  but  the.  ufual  fees,  which 
the  plaintiff  could  not  do;  and  therefore  as  to  him  it  was  nudum 
paSluntj  and  an  undertaking  to  procure  a  commiffion  for  him  muft 
be  intended,  fuch  a  one  as  he  might  have  benefit  by,  which  here 
without  perjury  he  could  not ;  and  the  defendant  being  an  officer, 
knew  of  this  law,  though  the  plaintiff  did  not,  and  fo.  it  was  a 
perfect  furprize  upon  him,  and  he  having  no  benefit  by  it,, 
ought  to  pay  nothing  for  it. 

On  Ae  other  fide  it  was  faid,  and  the  court  was  clearly  of 
Ae  fame  opinion,  that  this  is  not  within  the  ftatute  of  Edw.  6. 
and  as  to  the  other  ftatutc,  it  extendeth  only  to  horfe,  ft)ot,  and 
3toa         dragoons,  not  to  the  *  marines  ;  and  if  it  did,  yet  it  <fid  not  pro- 
hibit felling,  but  only  provides,  diat  the  officer  fhall  take  the 

f  Thefe  arc  cafes  refpeaing  the  ftat.  5  and  6  Edw,  6.  in  which  relief  was  grant- 
ed.  In  the  laft  cafe  a  perpetual  injunction  was  granted  upon  the  pwbUc  policy  of  the 
Uw,  although  the  office  was  not  within  the  ftatute* 

oatI% 
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oath,  and  the  defendant  has  loft  the  employment,  and 'done 
all  that  by  the  agreement  he  was  obliged  to  do.  Suppofe 
the  plaintifF  had  been  obliged  to  take  any  other  oath,  and 
would  not  have  taken  it,  muft  the  defendant  have  loft  his 
money  and  place  ?  And  therefore  the  court  held,  that  he 
muft  pay  the  money ;  and  his  Lordfhip  likened  it  to  a  bond^ 
pro  infia  nunto  l^  favor e^  which  if  reduced  to  a  judgment,  it  is 
not  avoidable  at  law,  nor  ever  relieved  here ;  and  the  plaintiiF 
was  decreed  to  pay  the  principal,  intereft,  and  cofts  at  law^  but 
Aot  here. 

This  decree  was  affirmed  on  appeal  to  the  Houfe  of  Xords, 
and  on  enquiry  of  officers,  die  marines  were  not  looked  upon  to 
be  within  the  ftatute  of  7th  of  fViU.  and  Marj^  nor  required  t9 
take  the  oath. 


Crowther  verfus  Crawley.  Cafe  162. 

X  StraBge»4i5.  508.    a  Strange,  910.  IX75«  '*95*  'M^' 

A  Man  takes  a  goldfmith's  bill  from  his  debtor,  when  he  might  -^-  ^'^f  * 
be  paid  money ;  afterwards,  and  before  the  bill  could  be  from  B.  who 
received  (without  any  default  or  negleS  of  him  that  took  it)  the  ^U£a  he  -night 
goldfinith  fells ;  he  that  took  the  bill  fliall  bear  the  lofs  1  and  the  have  been  paid 

'^  '  '  ready  money. 

Lord  Keeper  tliought  it  ought  to  be  fo  always  on  a  general  tak-  The  goidfmith 

,    -     ,  1  .  I       ,  .If  '    r  •     faii»  berorc  the 

mg,  unlets  the  party  who  gives  the  bill  warrants  it  for  a  certain  money  could  be 
time,  for  then  it  is  his  hazard  during  that  time.  Sdi^'^r  Ae 

Wff,  though  no  ncgle^  in  hiio* 


£ale> 
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Cafe  163.      .  Ealcs  verfus  EnglancL 

Aal^  71.  I  Verfu  4x1.  1  Vera.  466.  S.  C.  9  Mod.  122.  Fitsgibbon,  315.  s  Eq.  abr.  297, 
pi.  3«  S.  C«  %  £^.  abr.  291^  c.  9.  8  Via.  70  to  72%  i  Atk.  4^9.  1  "^^ey^  107.  See  alTo^ 
2  Vera.  1x6*  163.  10  Mod.  404*  Salk.236.  Brown's  Pari.  Cafet^  400.  545.  6  roL  ib.  56. 
Bro«a*a  Rep*  142.  179,  iSoy  489.     i  Bum's  £c.  Law.  (tit.  Bifhops)  f  . 

to ^Wch'lte  /T^'*^*''*  ^^''^^  "^^^^  *^^^  ^^">  ^^  **^^^^  ^"  *^  ^'^^  '  ^ 
wills  him  to     *-*  ^'17*  ftf  B.  300 /.  om  loo/.  whereof.he  owes  me  bj  hond^ 

daughter,    at    wbicb  I  intended  to  ha^e^iven  bis  daughter  C.  but  my  wiit  isy  thai 

Jfj>^       he  give  tbefaid  300 1."*  to  Cat  bis  deatb,  orfooner;  if  there  he  •c^ 

UKRbeocca-    cafian^fir  her  bitUr  preferment^  and  makes  the  defcniuftt  cxe- 

fiofiy  for  her 

better  prefer-       pUtOf. 

meDt.    B*  diet 

before  the  teftat9r|  but  C<  Turvivedy  and  died  at  the  age  of  16  years  t  this  k  B«t  a  lipfiid  bptp^ 

but  ihall  go  to  the  lepreientative  of  C»»  J?,  being  only  in  the  aatuie  pf  a  ^mflte.       1 

202  A  oies 

f  To  the  above  references  may  be  added  the  foUowing  authoiitiet. 

'  BlanJv,  Blatidy  MSS.  in  Cmm,  24  Kr^.  1745,  Reg.  Lib.  foL  319.  A.  1745.^-. 
Dame  Am  MlanJ  having  lands  fubje^k  to  an  e^itaUe  chaxfe  of  4000  /.  and  to  a 
mortgage  of  4000  ^  executed  by  herfelf,  dcvifed  to  her  foo  Sir  Jcbm  Blaud,  hia 
hein,  czecuton,  adminiftrators^  and  affigns,  all  her  manor  of  IflthingtMtj  and  odier 
teal  and  perfonal  eftate  wfcatibevery  adding  the  foUowiiig  claofc;  **  And  it  is  m^ 
mm^  rcquefi  to  my  fon,  in  cafe  of  failure  of  UTue  of  his  body,  that  my  (co 
would,  in  his  life -time,  fetde  die  laid  eftatSi  vr  Jo  tmub  thtmf  *s  U  pmU  fnd 
fiijtd  of  at  bit  deatb,  that  the  famie  may  come  to  and  be  enjoyed  by  my  daughter  aad 
the  heirs  of  her  body,  and  in  failure  of  ifTue,  with  diTeie  remainders  ovfry  and  mado 
her  fon  executor.  It  was  held  1^  I«ord  Hardvnrke  to  be  no  truft,  inafmuch  as  the 
words,  fo  mucb  as  be  ftould  die  jiifed  of,  gave  him  the  abfolute  ownerihip,  and  the 
other  expreflions  amounted  to  npthii^  more  than  words  of  rfrapi«eiidbri8%  leawi^ 
it  to  the  difcretion  of  the  party  whether  he  would  comply  with  her  requeft  or  not. 

Cmnlife  ▼.  Cunttffe,  Can.  MSS.  EafterJTerm,  7th  JUg^i  1770,  Cerim  Lords  Conunif- 

Honers  j^Un  and  Smltb,  Reg.  Lib.  fol.  439.  A.  1769. The  (eftacori  Sir  B*  OnJ^ 

devifed  certain  fugar-houies  and  ftock  in  trade  unto  his  fon  Sir  £.  Cunljfaf  the  dUu- 
tiflPs  brother :  neverthelcfs,  in  cafe  Sir  B,  /hould  die  without  a  fon,  he  recomwuwdei  it  to 
lum  to  give  and  devife  the  faid  premiffcs  unto  the  plaintiff  Sir  R.  Can/if e.  It  was  held, 
that  the  word  nccmmend  was  not  frScient  to  raife  a  truft  in  favour  of  the  plaintiff. 

E^rMaitre  v.  BamalUr,  in  Can,  MSS.  26  November,  1770.  ■  The  teftatrts  gave 
her  fortnne  to  Q,aptain  Roacb,  and  if  he  fhould  die  without  iflue,  ihe  reeewmrended  it 
to  bim  to  do  juftice  to  A>  and  her  children,  if  he  (hould  think  them  worthy  of  it ;  but 
if  any  unfoiefeen  accident  fliould  make  the  whole,  or  any  part,  acceptable  or  lervicc« 
able  to  him,  he  might  difpole  of  it,  if  he  ihottld  think  fiu  It  was  held  to.  be  no 
truft. 

'  Pierfen  v.  Garnet,  at  the  Both,  MSS.  Metrcb  6th,  1 786.— ^^J^^s  Garnet,  late  Biihop 

cfC/ofrber,  by  his  will,  dated  T2th  Offober,  1780,  gave  his  perfonal  property  to  Smnuei 
Bah,  Eiq;  in  tnift  to  pay  (everal  annuities,  and  tlun  proceeded  as  follows  t— •**  And 
iubjedl  to  the  faid  annuities,  it  is  my  will,  that  the  faid  S*  Salt,  his  executors,  dfr. 
ihali  and  do  pay,  or  permit  and  fuffer  my  kinfman  P»  Pierfin  to  receive  the  whole 
of  :he  reitdue  of  the  proceeds,  intereft,  and  profits  of  the  faid  fund,  fo  to  be  placed 
out  at  intereft,  after  the  payment  of  the  faid  annuities,  for  and  during  the  teimof 
hi^  ra:u:al  life,  with  the  full  benefit  of  the  faid  annuities,  if  they,  or  any  of  thcm^ 
jhiil  ccai's  during  his  life;  and  from  and  after  the  death  of  the  Uid  anouitanti,  I  be» 
qu -ath  tiic  faid  refidue  to  the  faid  P.  Pierfon,  his  executors,  adminiftiatoxs,  and 
a&^n»|  and  i$  is  mj  dying  requeft  to  tbe  faitf  P*  Pierfon,  tbat  if  be  paU  iu  vitbont 

Unfing 
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B.  dies  before  the  tcftatrix,  and  C.  farvived  the  tcftatrix;  bat 
died  about  the  age  of  i6  years,  and  theplainttlF  takes  adminiftra- 
don  to  her  j  and  the  queftion  was,  Whether  diis  be  not  a  void 
legacy,  B,  dying  before  the  teftatrix  ? 

ifovhtg  iffue  living  at  bis  death,  that  the  faid  P.  Pierfin  do  dijh^e  of  what  fortum  hi 
fiMl  reenve  under  tbii  my  toii/  to  and  atfiong  the  defcendantt  ojwy  late  aunt  Ann,Cef^ 
finger  y  hit  grandmother,  in  fufh  manner  and  proportions  as  heJbaJl  think  froperJ*>  '  < 
The  MH  wa3  filed  by  Jr,  Pier/on^  the  refiduary  legatee,  ipittktt  the  feveral  defcendttts 
of  jitrn  Ctfpit.ger,  and  other  neceflary  parties,  praying  the  uTual  account,  that  th« 
right  of  the  plaintift'  to  the  refiduc  of  the  tcftator'i  fortune  might  be  declared  aid 
aftabCAiel,  and  dther  necefiary  dirediions.  Four  que'Kiohs  aiofe  at  the  hearing,  thrM 
of  which  did  not'rcfped  the  prefent  point.  The  firft  queftion  was,  Whether  t&e 
woK\3s  ik(cd  ifi  the  recited  chafe  Wf re  recommendatory  only,  or  imperative,  fo  »  to 
raife.a  truft  in  favour  of  the  defcendants  of  Ann  Coppinger  t 

Mafter  of  the  Rolls,  after  Aating  the  material  claufe  in  the  will,  and  the  ft-* 
feral  queftions,  decreed  at  follows,  in  lefped  of  the  prefent  point  t-^'<  *With  re- 
gard to  the  iirft  and  moft  material  queflion,  if  it  is  one  of  thofe  duties  or  Im- 
perfed  obligarion  only  (as  the  Civilians  term  ,them)  which  Und  the  moril  thi« 
ra^er  of  man,  but  in  which  this  court  cannot  interfere^  it  will  not  entitle  vat 
to  do  fo  in  the  prel^nt  caAi»  wfio  cijinQC  |o  beyond  thoitf  *rttles  which  have  bound 
courts  of  juf^tce:  it  is  betl;er  to  adhere  to  thofe  principles  upon  which  others 
have  decided,  than  to  varyfirom  Chem,  by  fpdUng  out  little  cifcumffamces  iA  a  cafe 
as  theground  of  determination^  The  principles  appear  to  be  thefe,  as  recognized  by 
Lord  Thurlono,  in  the  authorities  of  Harland  v.  Tngg,  ihd  tVynn  v.  Hawkins,  <  tbut 
where  the  property  h  <^t^t,  indjbe  ^eB$  to'^vh^m  it  ispvtn  are  etrtain,  there  a  trtjfi 
is  to  he  created  ',"*  and  It  would  .be  a  lamco table  circumftance  if  this  court  was  to  rauk 
diftin^lioils  upon  foch  ni(httt6rdt  3^  pHo,  r6^,jfid0  luet  tnaakto,  and  fuch  expref- 
fions  of  the  civil  law :  if  decUions  of  c^ifes  were,  to  turn  upon  fuch  grounds,  pro- 
perty y»QM  be  with.^ot  arty  rule  wfiatfoevcr.  The  principles  were  ndt  ntft  laid  down 
by  Lord  Thurfno,  but  extra£Ud  by  him  with  ^reat  wifdom  from  the  decifions  of  hia 
predeceflbrs  upon  points  of  this  nature.  I  wi/h  to  refer  lo  a  cafe  which  1  hive  ndc 
hefttd  cited,  Richard/on  v.  Cbapmmi,  which  wai  ivfthe^rd  befbre  Lord  Northlngton,  land 
afterwards  in  the  Houfe  of  Lords ;  it  is  accurtftely  ftated  in  I  Bom's  £cclefiaftic4 
Law  (tit.  Biihop) :  that  cafe  aflcrts,  that  in  this  court  a  reqvcft  in  a  vnll  ia  at  thii 
day  imperative,  but  there  muft  be  a  particular  obje^  named  or  pointed  out  with  cer<« 
tainty.  It  may  be  right  m  etamine  whether  thefe  principlet  have  been  <upporOed  or 
impugned  by  former  decifions,  and  how  thefc  cafes  came  to  be  fo  decided.  As  to  the 
general  rule,  it  may  be  fufBcient  tb  refer  to  HtfriiMfT.  Tri^,  and  X^m  v.  Ha^kiatm 
As  to  the  other  authorities  which  have  been  cited,  there  is  one  which  talces  a  diftindion  - 
very  appofite  to  the  point  in  queftion  5  ifls  1  fia.  abt.  291.  Palmer  v,  Serth  (S  Viner, 
2S9.)  Though  tills  book  is  not  a  book  of  tne  firft  authority,  yet  the  cafe  conUini 
fo  much  good  fenfe,  as  induces  me  to  rely  opott  it,  in  conjundidn  with  the  ether 
authorities,  and  conforms  to  the  opinion  I  have  formed  in  the  prefent  cafe.  As  t^ 
Bland  V.  Bland,  that  cafe  falls  within  the  rule,  the  property  was  not  eertaiis,  being  the 
whole  of  what  the  devHce  fhould  be  feifed  of  at  his  death  ;  it  was  leaving  die  party  eli 
abfolnte  Controu!  over  it  during  his  life ;  one  of  the  branches  neceffa.'y  to  create  m 
trull  was  manifcftly  wanting.  As  to  Cunliffe  v.  Cunlife,  that  the  declfion  of  that 
cafe  breaks  in  upon  my  opinion,  1  readity  admit ;  I  cannot  diftinguifli  th«t  cafe 
from  the  prefent,  and  the  decree  I  (hall  pronouncd  is  in  direct  contradidioti  to  ic« 
It  is  abford  to  lay  a  ftrcfs  upon'  the  word  recommend,  in  the  one  cafe,  and  noc 
upon  *  it  is  my  dying  requcft,'  in  the  other  j  to  fay  that  one  expreAon  fliall  create 
a  tmft,  and  the  other  not,  when  they  are  equally  ftrong.  The  ground  upon  whidi 
I  get  rid  of  that  cafe  is,  that  the  Lords  Commirfioners,  in  delivering^  their  opinions^ 
lefted  upon  Bland  v.  Bland,  and  Pynfent  v.  Pynfent  (which  is  not  to  be  found)  1 
that  cafe  of  Cunliffe  v.  Cunliffesm  not  like  Bland  v.  Bland }  certainty  of  the  proper^, 
a  main  circumftance.  Was  wanting  in  Bland  v.  Bland,  and  therefore  it  was  erroneoua 
to  adopt  it  in  Canlife  v.  CunMe,  Glynn  v.  Harding  is  predfely  in  point :  the  reafoni 
ait  not  fully  reported  by  Atkyns,  but  the  words  were  /  drjire,  and  they  were  held 
impei>at3ve..  Therefore,  whetc  thefe  two  circumftances  concur,  tbie  certainty^  of  the 
property,  and  the  ccruinty  of  the  objc^  to  whom  it  it  given,  all  the  cafes,  uniformlf 
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It  was  (aid  for  the  plaintiff,  that  C.  was  in  nature  of  Ceftutpie 
Trufiy  and  therefore  the  legacy  not  loft  by  die  death  of  the  truftec 
before  the  teftatrix,  and  (he  could  not  mean  any  benefit  to  B, 
becaufe  if  a  mateh  had  ofiered  he  would  have  been  compellable 
to  pay  it  before  his  death.    . 

On  the  other  fide  it  was  faid,  the  gift  was  to  B.  and  the 
truft  fot  CL  only  for  particular  occafions,  which  by  her  death  are 
at  an  end.  Suppofe  B.  had  furvived  the  teftatrix  and  C  could 
her  executor  have  taken  it  from  him  r*^  The  cafe  of  Lord  Kenrnt 
verfus  Duke  of  Bedfird^  was  the  (ame  cafe  of  a  real  eftate,  that 
Ae  devifee  (hould  at  his  death  dcvife  the  lands  to  the  Lord  Gor^ 
ing^  and  per  Lord  Nottingham  decreed  only  a  recommendation, 
not  a  truft. 

For  the  plaintiff  it  was  farther  urged,  that  the  queftion  here 
was  only  between  the  adminiftrator  of  C.  and  the  executor  of 
Elizabeth',  fuppofe  die  ule  had  been  given  to  B.  for  life,  and 
after  to  C  diough  B.  had  died  before  EUxahethj  yet  C.  would 
have  had  it  prefently,  and  the  defire  is  abfolute  to  give  C.  at  his 
death.  A  man  gives  ibo/.  to  the  mother,  willing  her  to  de- 
vife  it  over  to  the  daughter,  it  was  decreed  at  the  Rolls  it  fhould 
go  to  the  reprefentatives  of  the  daughter,  and  diat  decree  was 
affirmed  by  my  Lord  Somers. 

The  Mafter  of  the  Rolls  faid,  there  is  in  the  will  a  devife  of 
all  the  reft  and  refidue  not  before  devifed,  therefore  this  cannot 
go  back  to  the  executrix  as  a  lapfed  legacy ;  but  is,  as  if  it 


d,  except  Cunlife  v.  CuuTifftf  which  cannot  be  reUed  on  for  the  rcafoot  men. 
^onedy  wanant  me  to  pronounce  out  it  is  a  truft.  As  to  Li  Maitre  v.  BMnnifier, 
'the  words  were  '  to  do  juftice  to  >^.  and  her  children;*  but  if  any  circumflance 
Aould  make  it  neceHary,  the  devifee  was  to  be  at  liberty  to  difpofe  of  it :  one  of  the 
circnmftances  wai  wanting,  /or  the  devifee  had  the  fole  power  over  it  during  l!fe« 

''With  rrfpcd  to  the  difficulty  and  in>pra£licability  of  carrying  this  troft  intoexe- 
cutioii,  that  argument  has  no  weight  with  me.  Suppoling  an  expreft  truft  had  been 
inferted  in  the  will  in  favour  of  the  defcendants,  it  muft  have  been  executed,  though 
it  would  have  been  attended  with  all  the  trouble  and  impra£UcabiUty»  as  urged  in  this 
cale :  however  arduous  the  truft,  this  court  is  bound  to  execute  it,  «i  wefJ  as  it  cm. 
The  argument,  that  being  once  given.  It  cannot  be  given  again,  in  analogy  to  the 
rule,  that  a  fee  cannot  be  mounted  upon  a  fee,  is  begging  me  ^ucftion»  for  words 
creating  a  fee  have,  in  innumerable  In  fiances,  been  cut  down  by  fubfequent  words  to 
an  inferior  ehzte,  I  think  no  ftiefs  can  be  laid  upon  the  words  ezecutan,  admi- 
niftracors,  and  ailigns;  it  would  be.  equally  reafonabie  to  lay  t  ftrefs  upoa  the  eft  ate 
lor  life  in  the  preceding  claufe. 

**  Thefe  reafons,  and  the  authorities,  operate  fo  ftrongly  upon  my  mind,  a<  to  lodoce 
me  to  pronounce,  that  the  words  att  imperative,  fo  as  to  creatt  a  tnft  in  favour  of 
the  deiccndants  of  Ana  C^witr.'* 

9  were 
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were  given  to  B.  for  life,  then  to  C.  then  it  would  certainly  have 
gone  over,  and  C,  might  have  had  a  bill  for  it  in  his  life,  if 
there  had  ♦  been  occafion,  and  he  had  furvived  Elizabeth  j  and  *^^ 
words  of  recomnundatim  and  dejire  in  a  wiUy  an  always  ex^ 
pounded  a  dtoife^  and  here  B.  is  but  a  tniftee,  which  will  not 
prejudice  dftuique  Truft  :  if  die  truftec  die  without  heir,  the 
lord  by  efcheat  will  have  the  land  at  law,  yet  fubje£l  to  the 
truft  here  i  therefore  he  decreed  it  for  the  plaintiff. 


Rook  verfii^  Rook.  Cafe  164. 

ft  Vent.  185.  z  Fieeman^  519.  S.  C.  i  Eq.  abr.  ftio»  pl«  I7«  S.  C.  i  Xq.  abr.  ftio,  pU  i6« 
I  Lev.  21  ft.  Cro,  £1.  159.  a  Vcm.  461.  S|C.  569.633.  3  Wins.  56.  3  Atk.  486.  i  Ves. 
II.  X  Brown*!  Pari.  Cafes,  108.  Cowper,  808.^-J cmfriy  3  Mod.fta8.  8  Via.  194,  pi.  7.  ft  Bur- 
rawsj  91ft. 

ONE  devifes  Blaci  Acre  and  White  Acre  to  A.  and  after  by  ^'  /e»W  in  fee, 
the  fame  will  devifes  to  J9,  his  executor,  aU  his  lands  not  Acre  to^.fqr 
before  particularly  difpofed  ^  to  be  fold  for  payment  of  debts  ;  ^'c-^^^/Z^f ^** 
and  the  only  queftion  was,  Whether  this  would  pafs  the  rever-  ^^^'  not  befort 

*.  ^   -nt     ,\t  1  Tw^i  •       ^       •  derifed,  to  be 

fion  of  Black  Acre  apd  Whtte  Acre  f  fold  for  pay- 

ment of  debts  ) 
by  thU  devife  of  oQ  bis  IdntU,  Ac.  the  rererfioa  of  Si^ck  Acre  paflei  to  C 

It  was  argued,  Aat  It  fhall  not,  becaufe  all  the  land,  not  before 
particularly  difpo&d  of,  is  excluftve  of  the  lands  before  devifed, 
thbugh  the  whole  eftate  in  them,  is  not  devifed^  and  that  an  heir   * 
is  not  to  be  difmherited  on  doubtful  words. 

On  the  other  fide  it  was  faid,  thefe  words  were  only  meant 
to  have  fuch  eftates  as  had  been  before  devifed,  not  to  exclude 
the    remainder  of  them   ^m   palling,   for  which   was  cited 
t  Allen  28.  Hely  verfus  Hely^  3  Mod.  228.  and  the  teftator  had  t  vfde  3  Wai. 
no  other  lands  left  to  devife  but  the  faid  reverfion.  ^' 

My  Lord  Keeper  was  clear  the  reverfion  pafled ;  and  on  ad* 
vice  with  all  the  judges  of  C.  B.  they  all  held  fo  too,  on  a  cafe 
(kited  to  them  for  their  opinion, 
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Cafe  165.  '      *  Mrs.  Afh's  Cafe. 

Eq.  abr.  178,  6.  S.  C. 

If  one  marries    1^  /f^^'  4/^  ^^^^  conunitud  as  a  lunatic,  and  whilft  flie  was 


M 


iVundcr'the^    -A-VA  undcr  commitment,  was  forcibly  taken  away  by  Mr. 
carcof  thecom-p^y-^^;-   and  married  to  him   (for  which  contempt  to  the  court 

mittcc  of  the  '  .         '  .  . 

court;  thisii  he  was  Committed)  and  the  marriage  controverted  in  the  Spiri- 
which  the  per-  ^^al  Couft,  and  flie  was  now  brought  into  court  to  be  infpecl- 
ma  "brcom^  cd  J  and  on  her  infpe^ion,  my  Lord  Keeper  was  of  opinion  fnc 
mittcd,  and  ^as  in  hcf  right  mind ;  and  the  qu^ftion  ^  was.  Whether  (he 
yi/rr^</Mi  of  theftiould  be  difcharged  of  the  commitment,  and  left  to  her  huf- 

fo'arto^takc  ^^^^ »  ^^  '^  ^^  ^^^^  ^^  ^^  Continued  undcr  commitment,  if 
him  or  har  out  her  bufl»nd  Parker  flxould  be. the  committee  ? 

•f  the  cuitody 
ef  the  committee. 

Sir  Thomas  Powis  faid,  fevcral  married  women  have  been  com- 
mitted, and  cited  one  Grono^s  cafe;  in  0g8  ;  he  married,  and 
after  was  committed  to  his  fifter,  and  on  a  profccution  the  mar- 
riage declared  void  in  the  Spiritual  Court ;  for  marriage,  though 
it  were  an  undoubted  one  (which  this  is  not)  docs  not  take  her 
out  of  the  committee's  cuftody ;  and  ther^.fis  no  cafe  makes 
any  diverfity  between  a  n^arried  woman  and  another  ;  for  the 
huiband  himfelf  h^tb  not  the  commitment  as  hM^baad,  when  he 
is  committee. 

Sir  y^bn  HpIUs  cited  Claries  cafe,  whfsre  the  marriage  was 
difowncd  i  and  EnurtofCs  cafe,  where,  on  trial  before  jthe  Lord 
Haks  concerning  her  marriage,  the  woman  w^s  fequeflered, 
but  IVniMam  was  againfl:  it ;  and  in  SkknaPs  cafe  the  woman 
was  left  at  liberty.  Mr.  Fan^s  wife  was  at  firft  committed  to 
»  firanger,  and  after  to  her  huiband. 

Lord  Keiptr^    Though  Ihe  is  not  out  of  order  now,  Oie  may 

be  again  ;  the  commitment  is  regium  munus^  not  a  prerogative, 

te^         but  a  duty}  and  the  marriage,  though  *  good,  is  Vio  fuperfedcas 

to  it^  ^  was  hc}d  in  Fani\  cafe,  but  is  controverted  \  but  I 

think 
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think  fbe  ought  not  to  go  back  again  to  die  fiime  commit* 
ment^  though  I  will  not  now  difcharge  her  from  it ;  fuppole  fbr 
did  contract,  when  mad,  and  agreed  and  confummated  when 
fober,  it  would  be  good. 

Sir  yohn  Cook  being  afked,  if  he  had  known  die  party  fequeC- 
tered,  where  the  marriage  was  coniummated^  anfwered,  Yes^ 
•ften,  bow  elfe  ihall  the  marriage  be  controverted? 


\ 
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Cafe  1664  Henriques  verfus  Franchife* 

«  Eq.  tbr.  740,  ^T"^HE  defendant  had  ftock  in  his  name  in  the  Eafi-InHtL 

c.  *.  S.  c.  Jj^     copipany,  in  truft  for  the  plaintifF,   and  a  bond  in  his 

own  name  from  the  company,  but  in  truft  for  the  plaintiff;  and 

the  plaintiff  being  beyond  feas,  drew  a  bill  on  the  defendant,  and 

.  promifcd  to  fend  him  in  effefts  wherewith  to  pay  it. 

The  defendant  accepts  the  bijl,  and  after,  but  before  the  day 
6f  payment,*  the  plaintiff  fails,  and  afterwards  the  defendant  fells 
the  ftock  and  bond  (at  great  difcount)  at  the  then  current 
price,  to  enable  him  to  anfwer  the  faid  bill.  Two  years  after, 
the  plaintiff  comes  to  him  to  fell  and  reimburfe  himfelf ;  the 
ftock  and  bond  rofs  in  value,  and  now  on  a  bill  brought  for. 
an  account,  the  queftion  was.  If  the  defendant  fhould  account 
according  to  the  value  he  fold  them  at,  or  according  to  the  then 
current  value  ? 

Pir  Cur.  The  want  of  effefts  was  fufficient  to  jufliTy  the 
Tale  without  orders,  for  fo  much  as  was  neceflaiy  to  pay  the. 
bill ;  but  the  ftock  alonQ*  appearing  fufficicnt  for  Aat  purpofe 

without 
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^thout  the  bond,  the  defendant  muft  anfwer  the  value  of  dial, 

fis  it  was  when  ♦  the  plaintifF  gave  dire^ons  for  the  fide,  and       ap^ 

decreed  accordingly. 


yipod  &  Ux'  verfiis  Fenwick  &  Ux'.  Cafe  167, 

£q.  abr.  170,  pUa.  S.  C.    i  Wnu.  20^ 

THE  plaintiff  flood's  wife,  -as  heir  to  her  brother,  had  an  f^^f^Pj?* 
)nn   in  NewcafiU  defcended  to  her,  which  was  let  at  an  eiUte  ^  a 


^9/.  per  ann.  but  was  fubjed  to  a  mortgage.     The  plaintiffs  £]!^'^t,  ifro 
being  poor,  wen  inveigled  to  fell  this  inn^  and  all  their  intcreft^'^^**"***^ 
therein,  to  the  defendant  Fenwick^  for  80  /.  and  after  brought  a 
bill  for  relief  againft  the  mortgage,  and  all  other  his  debts  j  and 
at  the  end  of  the  bill  pray  relief  on  the  whole  matter^  and  the 
adminiftrator  was  made  a  defendant. 

On  hearing  of  the  caufe,  my  Lord  Keeper  was  of  op{nioS|| 
that  though  the  purcbafe  was  not  a  fair  bargain^  yet  no  fuck 
fraud  appeared  as  to  fet  it  aftde. 

Then  the  plaintifls  infifted,  that  if  the  court  would  not  fe^ 
afide  the  conveyance,  yet  they  had  a  right  to  have  the  perfonal 
eftate  applied  to  exonerate  the  mortgage,  which  they  had  not 
fidd  to  the  defendant,  nor  received  any  confideration  for  it  \  and 
t)ierefore  having  the  adminiftrfttor,  and  all  proper  parties  be- 
fore the  court,  were  proper  to  afk  a  decree  to  have  fo  much 
out  of  the  perfonal  eftate,  as  would  have  exonerated  the  mort- 
gage- 

My  Lord  Keeper  faid,  he  thought  the  bill  not  proper  for  that 
purpofe ;  but  declared,  if  it  had,  he  fhould  not  have  extended 
that  matter  fo  far ;  for  that  the  equity  that  an  heir  has  in  fuch 
a  cafe,  is  only  for  the  (ake  of  the  real  eftate  defcended  to  him, 
that  that  may  be  clear  to  the  family  \  and  here  the  heir  having 
parted  with  the  real  eftate,  has  no  right  to  the  perfonal  eftate^ 
which  he  might  have  demanded  to  exonerate  his  real  eftale,  lA 
f:afe  he  had  kept  it  i  fo  the  bill  was  difmiffed« 
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107. 
Cafe  168.  *  Jeflbn  wrfks  Elfington  f , 

s  £q.  al»r.  jsis  c.  9.  S.  C.    Poft,  25i-^c0ii/r<}9 1  Vera.  512.  63s*    i  Wms. 425.    2  Wmt.  *420« 
3  Atk.  370. 

Bytdevifeof    TN  this  cafe,  my  Lord  Keeper  was  of  (^imoDy  that  by  a. 

houfehoidgoodsy  X  dcvifc  of  all  rlngs  and  houfchold  goods,  plate  ufed  in  the 

l^/^"cthoufe  <Md  not  pafs. 

Another  point  debated  was,  if  a  freeman  of  Lmim  dies,  lear- 
ing  feveral  orpfians,  and  any  of  them  die  under  age,  whctiier 
his  part  is  by  the  cuftom  to  go  to  the  furvivor. 

Vernon  for  the  plaintifiF  argued,  that  it  did  by  the  cuftom  go 

to  the  furvivor,  and. had  known  a  cafe  where  one  married  an 

corphan,  and  made  a  fettlement  w^  her,  and  fhe  after  died  under 

age,  her  fortune  went  to  her  furviving  brothers  and  fitters,  and 

her  hufband  could  not  have  it ;  it  was  admitted  by  the  court 

and  counfel,  that  the  father's  will  in  this  cafe  (which  gave  it  to 

the  (Virvivors)  did  operate  nothing,  becaufe  tiiey  did  not  cl;^ 

under  him,  but  by  the  cuftom  paramoimt  the  will ;  though  a 

Ca(«  temp,      cafe  VMS  cited  iim^  £liz.  inhere  it  was  held,  that  the  fetber 

s.'c'.cinTd.       "^y  deviik  the  orphanage  part  of  a  child,  if  he  die  within  age, 

3  ^nu.  318.    fo  that  it  be  not  to  Ae  prejudice  of  another  orphan* 

Afterwards  5th,  1702,  the  recorder  certified  the  cuftom  to 
be,  that  if  the  orphan  fon  dies  before  21,  his  ttaxc  furvives; 

f  Kel/y  V.  Pawlett,  MSS.  at  the  Rolls,  nth  Jkiyf  1763.  Reg.  Ub.  foL  529. 
A*  1762. 

The  late  Dachefs  of  Bo/ton  devifed  (titter  oV)  all  her  bomjtbold furniture  to  the  de- 
fendant :  the  plaintiff  was  appointed  her  executor  and  refidaary^  legatee.  She  m 
pofTeifed  of  a  very  coniiderahlft  quantity  of  plate,  fome  part  of  whkh  was  in  com- 
mon ufe,  and  another  part  of  it  generally  locked  up,  and  had  been  oTed  voy  rarely  ; 
ike  had  alfo  a  librar)'  of  books,  and  a  quantity  of  omanental  china.  The  ^iiioa 
was.  Whether  any,  and  which  of  thefe  articles  pafled  to  the  defendant  Maw  Amitffy 
aa  houfekcU  furviture  t  The  perfon  who  drew  the  wiU  gave  parol  eridenoe,  that  the 
teftatrix  did  not  mean  that  the  plate  fhould  pafs,  but  the  court  rejeded  it.  Tht 
MaAer  of  the  Rolls,  after  a  long  confideratioa,  held  that  the  Kbivy  did  not  pa&y 
but  that  all  the  plate  did }  that  it  was  a  matter  of  no  weight,  whether  the  plate  waa 
in  ordinar)'  ufe  or  not,  nor  whether  it  ever  had  been  in  u(e ;  lor  if  n  pecfon  of 
quality  buys  plata,  it  win  fall  under  the  denominttion  of  hoitfiheU  fitrmitmpe,  akhoogh 
it  was  never  ufed  ;  but  on  the  other  hand,  if  a  tradefroan  buys  plate  with  a  Tiew  tv 
profit  by  it  in  the  way  of  fak,  and  afterwards  ufes  it  etcafiMuatff  it  will  not  pafs* 
His  Honour  alfo  determined,  that  the  ornamental  china  pa&d  U  bwJMd  Jmrvsturtf 
but  fccui  as  to  ^ /a^m  and  mathematical  injhimems* 

and 
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and  if  a  female  dies  unmarried,  and  within  the  age  of  at, 
her  fhare  furvives  likewise,  and  the  grphan  cannot  give  it  away 
bj  will. 

Fcaubert  verfus  Turft.  ,        Cafe  169. 

13  Viacr,  p.  41 1,  pi.  !•    a  Eq.  alw«475>  ^  '•  (*)  S*  ^*    Cro.Car«  365*    1  Wmt.43i.    i  Atk» 

19  tnd  47* 

ON  a  marriage  of  two  French  people  in  France^  the  con-  Aa  agRemeBC 
traft  was,  That  the  hufcand  furviving  the  wife,  flxould  on  cIm  marri*^ 
have  two  thirds  of  her  fprtune  for  life,  (whereas  by  the  cuftom ^^^^^JSt- 
of  Paris^  where  they  married,  hfe  would  have  had  but  a  mdety)  the  wife's  for- 
and  300  livres  in  the  firft  place,  by  way  of  prefent,  and  that  the  here  to  be «»• 
reft  fliould  ♦  go  according  to  the  cuftom  of  Paru  \  after,  they  "^ Z*^*"** 
fled  hither  from  the  perfecution  ;  and  feveral  years  after  the  wife        ^^gg 
died,  her  relations  brought  a  bill  for  an  account  of  the  eftate,  and 
to  have  the  benefit  of  the  faid  contrail. 

It  was  <Aje£led  they  could  not  bring  over  die  Frtncb  law  3  Wms.  nu 
hither,  but  muft  now  be  governed  by  the  laws  of  England, 
^ere  the  hufband  furviving  is  entitled  to  all  the  wife's  per* 
fonalty ;  at  Icaft,  there  was  no  colour  to  carry  it  further  than 
the  fum  ftipulated  in  the  contraA,  and  not  to  that  which  was  left 
to  go  according  to  the  cuftom  of  P<7r/j,  which  is  only  af  local 
law,  and  therefore  they  could  have  no  benefit  of  it  here. 

I  It  was  anfwcred,  that  marriage  contrafts  are  to  be  fupported  t  5  Viner,  511. 
in  all  countries,  without  regard  to  the  place  vrficre  made  ;  and  ^  "* 
that  this  contrad  did  extend  to  the  whole  fortune  of  the  wife, 
and  not  only  to  the  particulars  mentioned  i  and  the  laying  the 
reft  (houM  go  according  to  the  cuftom  of  Paris^  is  as  much  a^ 
if  die  cuftom  had  been  recited  at  large,  and  that  the  fortune 
fhould  go  fo« 

My  Lord  Keeper  decreed  relief  only  as  to  the  fum  flipu-  liBrown'sParl. 
latcd;  I  but  on  appeal  to  the  Lords,  they  had  relief  for  the  wh^«' the 'cafe 

whole,  is  much  more 

fully  and  cop- 
reOiy  ftated. 


Croyfton 


abr.  i^ 
I  Bacon's  Abr. 


Pc  Term.  S.  Mich,  i/pat 
Cafe  170.  Croyfton  verjiis  Banes. 

Poft,   374.  ^26.    534,     GilV.  Chan.  »37.   S.   C.    Giib.  Cafa  in  Equity,   35.    £q. 
S.  C.  pi.  3''  2  £q.   abr.  44,  c.  6.  47.  15*     x  Wms.  61 8.     4  Vesey>  441*     i  Ba< 

(tit.  Agrecfnept)  6.     Brown^s  Rep.  404. 

If  on  a  bill  1 N  this  cafe  the  Matter  of  the  Rolls  declared,  tiiat  if  a  bill 
ncecution  of  a  ^  be  brought  here  for  execution  of  a  parol  agreement,  which 
thrdc^fendsmt  by 'S  in  HO  part  executcd,  if  the  defendant  does  by  anfwer  confefs 
Jh  ^"  ^cnf"  ^^^  agreement  without  inftfting  on  the  Statute  of  Frauds  and 
without  iniift-  Perjuries^  the  court  will  decree  an  execution  of  the  agrce- 
tute  of  Frauds^  ment,  becaufe  when  the  defendant  confefles  it,  there  is  no  dan* 
^'^erecw  Z^^  ^^  Perjury,  which  was  the  only  thing  the  ftatute  intended 
execotion,  be-   to  prevent  t. 

caufe  no  danger         "^ 
•f  peijury. 

Cafc?7i.  *  Martyn  verfus  Kingfly. 

If  one  tniftahis  TN  thls  cafe  a  difference  was  made,  where  a  man  trufts  hii 
^utlouYirn^cy  A  fcrivencf  (who  put|  out  money  for  him)  with  the  cuftody 
for  him)  with    of  his  bond,  and  where  with  the  cuftody  of  his  mortease ;  in 

thccuftodyof       ^     r  n^       r     'c  ^l  u  J  j  i-  \\     i 

his  bond,  and  the  firft  cafe,  if  he  receive  the  money,  and  delivers  up  tpe  bond| 
cc^vM  lh?mo'!'  this  fliall  bar  the  obligee ;  not  fo  in  the  cafe  of  a  mortgage^ 
ncy,  and  delivers  fegcaufe  a  legal  eftatc  is  veftcd,  which  cannot  be  divcfted  widii 

up  the  bond,  the  *=*  ^ 

obligee  is  barred  oUt  affignment. 
as  againft  the  ob- 
ligor for  ever  ;  fecui  ia  cafe  of  a  mortgage,  bccaofe  a  legal  eftate  is  vefted,  which  cannot  be  AvcM 
without  aiTignment. 

Cafe  172.  Rudyard  verfus  Neirin  &  Ux% 

s  Freeman,  262.  S.  C.    2£q.  abr.  137,  c.  3.  S.  C— ^  contr^f  3, Wms*  199*  (n.) 

A  womanhav-  riT^HE  defendant  Hannah  being  daughter  of  Mr,  Hamptm^ 
^.frcffion,  and  A  on  a  marriage  treaty  between  her  and  the  plaintiiPs  tcf- 
ch^ber'of  *^*    tator's  fon  Thomas  Rudyard^  in  confideration  of  1200/.  paid,  or 

L^rt<Ln,  on  her  marriage,  the  hu(band*8  father,  in  confideration  of  this  fortune,  fettles  240/*  ftr 
dnn,  jointure  on  her  ;  tLe  hufband  die»,  and  the  wife  adminifters  to  him,  and  the  reprefeotatiTes  of 
the  hv<(band*s  father  bring  a  bill  for  the  X20o/.  in  the  chamber  of  LmdoUf  the  father  being,  as  aU. 
Irdgf  d,  a  purchafcr  of  it  by  the  fettlcment.  Bill  difmifled,  the  huiband  having  done  nothing  to  alttr 
the  pTopcrcy  in  his  Ufe-time« 

t  Vide  23  G.  3.  cap.  5S.  which  direds  that  all  agreements  $iaU  b«  made  apoa 
itampcd  paper. 

fecurcd 


In  Curia  Cancellaria^. 

fecured  to  be  paid  to  the  father  and  fon,  or  one  y>f  them,  m 
part  of  her  portion,  and  in  confideration  of  1200/.  more,  due  and 
owing  to  her  by  the  chamber  of  London^  and  other  expe£bncie$ 
out  of  the  perfonal  eftate  of  her  fsither,  and  in  GonHderation 
of  5;*  a  fettlement  was  made  on  her  by  way  of  jointure^  and  a 
covenant  in.  the  deed,  that  the  jointure  Itods  were  of  the  clear  .. 
yearly  value  of  040/.  pirann. 

The  marriage  was  had,  and  Thomas  Rudyard  the  fon  died 
inteftate  without  ifliie,  and  without  making  any  alteration  of 
the  debt  due  from  the  chamber  of  London  to  his  wife ;  fhe 
takes  out  adminiftration  to  him,  and  afterwards  intermarried 
with  the  defendant. 

Thomas  Rudyard  the  father  died,  having  made  his  will,  and 
his  wife  execntriX)  who  never  demanded  this  *  debt,  but  died,    '210 
having  made  her  wQl,  and  the    plaintiff  her  executrix;  and 
there  having  been,  a  little  before  the  death  of  Thomas  Rudyard 
the  father,  an  zSt  of  parliament  made  for  turning  the  chamber  , 
debt  into  a  perpetual  intereft. 

The  plaindiF,  as  executrix  of  Mary  Rudyard,  who  was  exe- 
cutrix of  Thomas  Rudyard  the  fadier,  brought  this  bill  againft 
the  defendants  to  have  an  account  of  this  debt,  and  to  have  it 
afHgned  to  her,  for  that^  as  it  was  alledged,  the  fettlement  did 
amount  to  an  agreement,  that  the  father  fhould  have  the  bene* 
fit  of  this  debt,  die  fettlement  being  made  by  him,  and  this 
being  part  of  the  confideration,  and  therefore  fhe,  as  his  repre- 
Tentative,  entitled  to  the  benefit  of  it ;  or  if  it  fhould  be  taken 
upon  the  wording  of  this  deed,  that  the  &ther  and  fon  were 
jointly  entitled  to  it,  the  fat.:er  would  have  the  whole  by  fur- 
vivorfhip ;  or  if  it  were  to  go  equally  to  the  fether  and  fon, 
fhe,  as  reprefentative  of  the  fether,  would  be  entitled  to  91 
moiety  of  it. 

The  defendant  infifted,  that  when  he  married  his  wife,  he 
took  this  debt  to  be  her  own,  and  that  this  did  not  amount  to 
an  agreement,  that  either  father  or  fon  fhould  have  this  debt 
otherwife  than  as  it  did  belong  to  the  wife ;  and  though  it  it 
true,  he  as  her  hufband  might  have  difpofed  of  it,  yet  having 

done 
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done  nothing  of  dlat  kind,  it  does  now  belong  to  rfie  wife  Aat 
has  forvived  him  ;  and  x>i  that  opinion  was  my  Lord  Keeper,  and 
diTmifTed  the  bill. 


211 

Cafe  173.  Bariow  6c  Ux'  vfffus  Hehe^. 

9  December* 
9^  £<|.  abr.  283,  c.  a.  S.  C. 

A  father  makes  ^T^HE  Cafe  was,  George  fleneage  rnzit  a  volunfairy  fcttle- 
S^enttobSl  "*^"^  *^  truftees  and  their  hetrs-,  in  tnift,  that  tlieyfliould 

tees  and  their  receive  the  profits,  and  ptit  Acm  out  *  from  time  to  time  foir 
receive  the  pro.  die  incfcafe  of  die  fortune  of  his  daughters  IVintfred  (the  now 
^^*outfor?L'p'^"t5ff)  and  Cicely.\  and  if  eitlier  of  riicm  died  before  18,  or 

Incrcafr  <ii  the  marriage,  the  whole  to  go  to  the  fiirvivor,  and  catered  into  a 
fottiines  of  his 


daughtertvCind bond  of  2000 /.  penalty  to  the  fame  truftees,^ to  pay  lopo/.  to 
f^tes  a  bond  ^^m  at  a  ccrUin  day,  in  truft  for  the  f^kjl  daughters,  but  kept 
to  die  fame      jj^jj^  j^^j  ^  hiysA  in  his  own  power,  and  received  die  profits 

truftees  to  pay  *  '  ^ 

them  1000/.  at  of  the  eftate  till  his  death. 

«  certain  day,  in 

truft  for  the  faid  daughters^  but  kept  both  deed  and  bond  by  hiro  till  his  death,  and  raceived  the  pro- 
fits ;  and  then  by  will  taking  notice  of  the  bond,  gives  legacies  to  A,  and  B.  in  fati»fa£l:ion  ihc:ccf, 
and  the  furplus  of  bis  perfonal  eftate  to  his  faid  two  daughters,  and  hio  tour  younjcr  children;  yet 
A*  and  B,  electing  to  have  the  benefit  of  the  fettlcmcnt  jnd  bond"  tfccre'?d  for  them,  and  an  account 
of  the  profits  from  dtedate  of  the  fetdemcnt*  and  the  1000/.  wi^  iuccrdl«  from  the  time  it  wu 
fnyable  by  the  bond* 

Afterwards  by  will,  taking  notice  of  the  faid  bond,  he  gives 
to  his  faid  two  daughters,  legacies  in  full  f^tisfaclion  of  the 
benefit  of  the  faid  bond  ;  and  the  furplus  of  his  perfonal  eftate, 
after  debts  and  legacies  paid,  to  go  ecjually  between  the  (kid 
daughters,  and  his  four  younger  children. 

The  pkufttiS^  brought  this  bill  to  have  an  account  of  the 
perfonal  eftate,  and  a  fatlsfi«£tion  for  the  profits  of  die  fettled 
eftate,  from  die  date  of  the  fettkment,  and  the  looo/.  .with  in- 
tereft,  from  the  time  it  was  payable* 

It  was  objefted,  that  the  fettlement  and  bond  being  both  vo- 
luntary, and  always  kept  by  the  father  in  his  own  hands,  and  fo 
might  have  been  deftroyed  when  he  pleafed,  were  to  be  taken 
only  as  a  cautionary  provifion,  in  cafe  of  fuddeh  deadly  and 
therefore  diey  ou^t  not  tp  have  either  profits  or  intereft,  far- 
ther than  from  the  death  of  the  father  \  and  the  rather,  for  that 

10  etherwife 
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otherwife  it  would  fwallow  up  all  the  perfonal  eftate,  and  leave 
the  younger  children  unprovided  for. 

But  my  Lord  Keeper  faid,  thefe  were  the  father's  deedsj  and  i  Atk.  625,  and 
he  coirid  not  derogate  from  them ;  but  at  laft  the  defendants dicitdidj^* 
agreed  to  fet  the  profits  of  the  lands  recdved  during  the  father's 
life  againfl  the  two  daughters  maintenance,  but  infifted  to  have 
interefl  on  the  bond  for  the  time  the  money  was  payable,  and 
it  was  decreed  accordingly.  ^  ^^  - 


I 


^  Earl  of  Peterborough -yf/yttj  Duchefs  of  Norfolk,  Cafe'174. 

N  this  cafe  my  Lord  Keeper  declared  his  opinion,  Aat  de-  Depofitlons 
politions  taken  m  a  caufe  where   tenant  m  tail  is  party,  whei^in  tenant 
cannot  be  read  agamft  the  ifnxe  m  tail.     But  r/vte ;  This  was  father'  is  onir 
extrajudicial,  and  not  the  point  in  queiUon,  for  the  cafe  at  the  ^^^}  ^f'  ***'*=♦ 

■'  '  ....  remainder  to  thf 

bar  was  of  tenant  for  life)  with  remainder  to  his  (on  in  tail ;  Ton  cannot  be 
and  the  depofitions  were  taken  in  a  caufe,  wherein  only  the  father,  fon. 
tenant  for  life,  was  party. 


Button  ver/us  Price.  Cafe  175. 

Pofkf  295.    t  Brown*!  Pari.  Cafes,  70.  590* 

THIS  caufe  was  heard  by  defkolt  in  Chancery,  and  diisNoproofttobe 
decree  made  abfolute    by  dcfeutt  j  and   ihfc  <tefen<hnt  5*^^"^^^^ 
brought  an  appeal  before  the  Lords,  but  the  proofe  not  baring  "^^^/^J^?^ 
been  read  below,  they  would  not  fufier  them  to  be  read  above  |  Cba&cerj. 
fe  die  appeal  wal  difmiSed. 


DK 
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Tcnttino  S.  Hillarii, 
1701. 
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Cafe  176.  Warr  verjus  Warr. 

•6  February, 
Aote»  109.    Eq.  abr.  267,  3.  S.  C. 

PortioDi  pro-  T  TPON  a  marriage  letdement,  the  father  had  power  to 
riage  fctdcmeat  V^  raife  a  term  for  99  years,  in  lands,  not  exceeding  aooil 
ehlldnw^o  be  t^^  ^^^'  ^^  railing  portions  for  younger  children,  viz.  to  the 
paid  at  fucb  cldcft  of  Ac  younger  fons  1000/.  and  500/.  apiece  for  every 
tees  (hall  think  Other  youoger  fi>n,  and  fo  for  the  daughters,  to  be  paid  at  /tub 
ITtMchMM  ''W  as  the trufiees  in  their  difcretien flmdi appwta^fnr  their  better 
dying  at  feven-  ffiaimtenoHce  and  frefermtnt ;  the  father  limits  a  term  accord* 

teca  before  any  ^  ^  / 

•ppoinonenty     ingl v,  and  dies,  leaving  two  fons  and  two  daughters  ;  die  youngeft 

his  portion  fhall       °  :  .  ^         r  ^.  j  j-         ^  r  t.  Z_ 

finic  in  the  in-  fon  iS  put  out  to  a  ica  captain,.and  dies  at  feventeen,  the  tniflees 
maintenance,***  having  made  no  appointment  for  payment  of  his  portion ;  the 
tnd  a  fum  paid  daughters  attained  21,  and  the  truftees  appointed  tiieir  portions 

ID  placing  him  ^ 

outapprentice,toto  be  paid,  whlch  was  done  accordingly ;  and  they  like¥ri(e  in* 
ihi  mift  citau!^^*^^^  on  having  a  fliarc  of  the  youngeft  brother's  portion. 

The  cldeft  fon  brought  this  bill  to  have  the  term  affigned  to 
him,  his  brother  being  dead  before  he  had  occafion  for  his  por- 
tion, and  before  any  appointment  by  the  truftees,  and  therefore 
it  ought  to  fink  in  the  inherit^ce  for  his  benefit. 

ITif 


Ill  Curia  Cancellariae.  ' 

^  The  Mafler  of  the  Rdb  vm  of  die  fiuDe  opinion,  and  decreed  ^Ia 
Ae  lenn  to  be  affigned  the  plaintiff,  but  it  was  agreed  all  the 
children  were  to  be  maintained  out  of  the  truft  eftate,  they 
having'  no  maintenance  appointed  in  the  mean  time,  and  what 
had  been  employed  for  putting  out  the  younger  fon  to  go  out  of 
the  truft  eftate. 

Attorney  General,  at  the  relation  of  Hindley,     ^^  '^^* 
ver/us  Sudell,  Helkith,  and  Scarfbrick.         *.k  s/c5^* 

THE  defendant  Hejkitby  feifed  of  a  manor  with  an  ad^-^-moitgigefa 
vowfon  appendant,  makes  a  mortgage  of  the  (aid  manor  ^^^drowfon 
in  fee  (which  mortgage  after  came  to.  die  defendant  Scar/brick)  j  J^^^.*3ica 
dien  he  prefenced  one  B.  by  fimony,  and  B.  was  fi)r  that  reafon  ^'f^^,  ^' 
refuied  by  the  biihopi  dien  he  prefented  the  defendant  fnir/i^c!  bong  for  thac 
and  he  was  inftituted  and  indu£led.  the  biihop^  A.^ 

Kcfents  O.  who  is  admitted,  &c*  but  after  refigns,  and  it  again  prtfenttd  by  A*  and  S»  \  the  relator 
lUTug  got  an  affignment  of  the  king*!  title  for  die  fimony,  brings  his  i^  Jw^edk  and  a  bill  in  this 
coort,  mat  the  mortgage  may  not  be  fet  up,  nor  ^vtn  in  evidence  againi  him  it  law,  and  decnci 
accordingly* 

.  The  relator  HituOiy  being  informed  of  B.*s  fimony,  applied 
for  die  king's  title,  but  before  he  had  got  it  SuJiU  refigned,  and 
was  again  prefented  by  HeJkitbjiA  Scarjirick. 

The  pladntiff  brought  a  ^a.  Imp.  and  alfo  this  bill,  to  dif- 
cover  if  it  was  not  agreed,  that  notwithftanding  the  mortgage^ 
the  mortgagor  fliould  prefent,  and  to  be  relieved;^  and  that  the 
mortgage  might  not  be  given  in  evidence  at  law. 

+  As  to  the  difcovery  of  the  fimony  which  the  bill  fought,  the  t  Vid.  Brown's 
defendants  demurred,  and  it  was  allowed  by  the  court.  ^  ' 

But  as  to  the  other  matters,  it  was  urged  for  the  relator, 
that  if  this  court  will  not  affift,  the  Statute  of  Simony  will 
fignify  nothing ;  and  that  this  court  helps  *  the  king  to  an  equity        tl% 
of  redemption,  being  entitled  by  forfeiture  for  treason ;  it  was 
likemfe  ur^ed,  that  the  mortgagee  is  but  a  truftee  for  the  mort-^ 
gagor,  and  in  this  cafe  the  mortgagee  joined  with  the  mort-* 
gagor,  which  (hews  he  did  not  do  it  as  infifting  on  his  own 
right :   and  the  policy  of  the  law  is,  that  one  whp  has  been 

P  guilty 


De  Tenn.  S.Hill*  i;^o2. 

t  Am^  7|.  guilty  of  fimony,  fliall  not  be  admitted  to  prefent  again,  f  A 
mortgage  here  is  confidered  only  as  a  fecuiity  for  moneys  now 
die  mortgagee's  money  is  never  the  better  fecured,  and  it  is  a 
tiling  not  fideable,  and  dierefore  the  mortgagee  is  not  to  have 
prefentadon }  and  all  that  is  fought  is  but  to  remove  an  unpe- 
diment  to  try  a  title. 

On  the  other  fide  it  was  iaid,  the  mortgagee  is  not  a  tniflee 
in  this  matter,  efpecially  the  mortgagee  being  in  polleffions  that 
an  advowfon  is  valuable,  and  comprehended  within  the  mort- 
gage, and  may  be  fold ;  and  this  is  a  penal  law^  and  not  to  be 
aided  in  this  court. 

Lord  Keeper.  I  confider  what  will  be  the  confequence  both 
ways,  and  if  this  praAice  be  not  avoided,  it  will  in  a  great  mea* 
fure  avoid  the  laws  againft  fimony,  for  this  will  lead  to  the  cafe 
of  truftees ;  and  it  being  a  conftant  rule  here,  that  Ceftuipa 
Truft  fhall  have  the  benefit  of  the  thing,  if  he  be  to  have  it^ 
to  all  intents,  but  to  forfeit ;  then  the  corrupt  patron  (hall  pre- 
lent  by  his  truftee,  which  is  contrary  to  die  plain  intention  of 
die  zQt ;  and  diough  this  be  called  a  pena^  law,  yet  this  court 
will  aid  remedial  laws,  not  by  making  them  more  penal,  but  to 
let  diem  have  dielr  courfe,  and  the  law  knows  nodiing  of  a 
truft ;  and  therefore  this  court  will  take  care  that  its  own  no- 
dons  fliali  not  be  made  ufe  of  to  elude  fo  good  and  beneficial  a 
Jaws  suid  decreed  the  ode  not  to  be  fet  up. 


D£ 
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In  Curia  CANCELLARiiS. 
Sir  John  Packington  ver/us^  Barrow,  Cafe  178. 

a  Eq,  abr.  474,  c.  a.  S,  C.    a  Vera.  189*— 4  ewtrt,  i  Vera.  13a. 

SIR  Herlert  ParrHt  bad  iffuc  Hericrt  ParrUt^  his  fon  andl^/  «««  be 
heir  by  bis  firft  wife,  and  by  bis  fecond  he  had  iflue,  afram  a  ftJe" 
daughter,  who  was  married  to  the  plaintiff  Sir  J9bn  Packing-  ^  whlTdfw, 
ton,     Herbert  Parrott  married  a  young  hcirefs,  and  by  indire£l  f°^  ^^  ^l 

'         ^        ,       '  ^     ■        '  buy*  m  a  prior 

means  procured  her  to  levy  a  fine  of  her  inheritance  when  ihe  mortgage,  aad 
was  under  age;   and  Sir  Herbert  Parrott  his  father  was  one  fine,  and^fiJc    ' 
of  the  commiffioners  who  took  the  fine;  and  the  ufcs  of  theJ'^^^^^^g^J^ 
fine  were  declared  to  be  to  her  and  her  huiband,  and  the  heirs  c**^™^"***'**^ 
of  their  two  bodies,  remainder  to  the  heirs  of  the  furvivor.         to  redeem,  &a 

Equity  wUl  not 
afliil  them  claiming  under  fach  fraudulent  title,  and  alio  by  leaibn  of  the  fine  and  noa-claioi* 

She  afterwards  died  in  her  minority  without  iiTue,  and  her 
hufband  furvived  her,  and  made  a  mortgage  of  the  prcmifTes,  or 
part  of  diem,  to  Mr.  Vanaker^  and  died  without  ifllie,  and  the 
land  defcended  to  James  Parrott  his  uncle,  and  from  him  to  Sir 
Herbert  Parrot  his  elder  brother,  and  from  him  to  his  daughter  the 

P  %  wife 


De  Term.  Pafchae,  lyos- 

Wife  of  tbe  plaihtiiF  Sir  yohn  Packington  ;  but  the  defendant 
Barrow^  who  was  heir  at  law  to  Mrs.  Parrotty  who  had  levied 
^}1  the  fine,  had  purchafed  in  Vanahrh  mortgage,  and  *  got  into  pof- 
feflion,  and  levied  a  fine,  and  five  years  pafied,  and  the  deed, 
declaring  the  ufes  of  die  fine  that  was  levied  by  Mr«  Partem 
and  his  wife,  was  lofti 

Sir  yohn  Packington  and  his  wife,  who  iVere  entided  under 
this  deed  and  fine,  brought  this  bill  to  have  a  difcovery  of  die 
deed,  and  a  redemption  of  the  mortgage. 

The  defendant  pleaded  die  ill  pra£tices  in  obtaining  die  fine, 
and  alfo  his  own  fine  and  non-claim,  and  that  there  was  no 
fuch  deed  as  the  plaintiff  fought  a  difcovery  of  j  or  if  diere  was, 
it  was  obtained  by  fraud. 

On  arguing  the  plea,  the  benefit  of  it  was  faved  to  the  hear- 
ing ;  and  now  the  cauie  coming  on  to  be  heard,  the  fdaindflT 
having  proved  fuch  deed  to  be  executed,  and  the  fubfhmce  kA 
it^  would  have  it  prefumed  to  be  in  the  defendant's  cuftody,  be- 
caufe  he  had  purchafed  in  the  mortgage,  and  the  mortgagee 
could  have  no  good  tide  without  it,  and  prayed  that  the  mort- 
^  ga^  might  not  be  fet  up  againft  diem. 

The  defendant  alledged,  that  the  plaintiff  had  not  proved  dut 
die  defendant  had  the  faid  deed,  or  purchafed  in  the  faid  mort- 
gage, or  that  diere  was  any  mortgage  at  all,  or  if  there  were, 
it  was  but  of  part  of  die  lands,  and  dierefbre  would  not  hin- 
der their  going  to  law;  and  faid,  that  the  fine  levied  by  the 
defendant,  and  non-claim,  made  a  good  tide  at  law  to  him  ; 
or  however,  that  diis  court  would  not  affifl  the  plaintiff, 
who  claimed  under  a  fine  fo  ill  obtained  ;  and  the  rather, 
for  that  the  plaintiffs  were  volunteers  without  any  agreement 
previous  to  the  marriage  of  the  fiiid  feme  covert  to  fetde  her 
cfhte* 

It  was  replied,  that  no  doubt  there  was  fuch  a  mortgage,  elfe 
the  defendants  need  not  oppofe  an  order  that  it  fhould  not  be 
fet  up  at  law ;  that  the  defendants  were  no  purchafers ;  and 
though  the  court  will  not  perhaps  aid  an  inefiedual  voluntary 

con« 


In  Curia  Cancellaria?. 

conveyance,  yet  if  the  conveyance  be  good,  the  court  will  aflift 
it  to  have  all  the  confequence  of  a  conveyance. 

Qiria.  The  defendant  infifts  there  w^  no  fuch  deed^  or  if  218 
there  was,  it  was  obtained  by  nul-pradtice,  and  alfo  dn  a  fine  and 
non-claim,  and  Sir  Herberty  in  taking  the  fine  fron^  his  daughter- 
in-law,  could  not  have  been  aflifted  here,  and  the  plaintifis 
claim  under  him.  All  titles  at  law  that  are  hot  diredlly 
againft  confcience,  fhall  be  affifted  here  to  a  redemption ;  and 
if  there  were  only  a  blemifh  in  the  title,  fo  (bould  the  plaintiffs;  . 
but  I  cannot  get  over  the  finp  ai^d  i^on-'Claim  \  the  plea  is  ^oodj 
difmifs  the  billf 


Buflinell  verfus  Parfons.  Cafe  179. 

70hn  BuJhneU  being  indebted,  makes  a  leafe  for  21  years  to  a.  makes  a 
the  defendant  (his  wife's  nephew)  in  truft  for  payment  pf  wffc*s*^4^ew)* 
his  debts  and  legacies,  and  at  the  fame  time  made  his  will,  and  (^■'  ^<  y^^»  ^ 

.  ».  for  paymeot  of 

thereby  reciting,  that  he  had  fo  made  a  leafe,  for  payment  of  his  debts  and 
his  debts  and  legacies,  devifes  the  lands,  after  the  expiration  of  J^^f^l^e'dine 
die  faid  leafe,  to  the  plaintifF  (who  was  liis  nephew  and  heir)  and  ^Jtf^^;^^"^' 
made  the  defendant  executor.  ftid  leafe,  de- 

vifes  the  lands. 


after  the  expiration  of  the  fai4  leafe,  to(r.  hia  neohew  and,  heir,  «nd  makes  J9.  executor.  A»  li%os 
twelTe  yean,  and  pays  all  his  debts  himfelf ;  and  die  perfonal  eftate  was  fufficient  for  the  legacies 
C.  brings  his  bill  to  have  thp  leafe  delivered  up,  the  trufts  being  perfprmed,  ^ut  difixulle^,  (he  rpver« 


The  teftator  lived  twelve  years  after  the  making  this  lea(^ 
and  will,  and  paid  all  his  debts  himfelf,  afid  left  perfonal  eftatr 
inore  than  fufficient  to  pay  his  legacies. 

The  plaintiff  brought  this  bill  for  an  account  of  the  profits, 
^d  to  have  the  leafe  delivered  up,  th?  trufls  fpr  which  it  wa^ 
pade  being  performed. 

The  defendant  by  anfwer  infifted,  that  the  teftator  intended 
he  fhould  have  the  benefit  of  this  leafe,  and  had  one  witnefs 
that  fwore,  that  on  .the  defendant's  treaty  of  marriage  with  his 
wife,  the  teflator,  to  promote  it,  faid,  he  had  fettled  a  leafe  for 
}i  ^f  sMrs  on  himt 


Dc  Term.  Pafcha,  1703. 

2  Eq.  tbr.  54JO,      ♦  My  Lord  Keeper  put  the  cafe  of  a  dcvifc  of  a  legacy  to  a 

*s\'»   *  ^*'"'  mother  for  maintenance  of  her  child  j  tiiough  the  child  die,  the 

219        mother  {ball  have  die  legacy,  and  thought  the  defendant's  proof 

fufficicnt  to  rebut  the  plaintiff's  equity,  if  he  had  any,  which  he 

thought  he  had  not,  the  roverfion  only  being  devifed  after  die 

ClM  Cifes    «xpiradon  of  the  leafe,  and  fidd  it  did  jiot  differ  from  the  cafe  of 

196.   Brown't  Qromptm  verjki  North. 


Cafe  180.  AngeU  verfus&VD^^. 

ft.  B4»kbr«  633,  c.  X.  S.  G. 

ri!iimrff**ir  u*  TP  ^^  plaintiff  brought  a  bill  \n  firfni  pauperis^  and  had  a 
per»ha<i*a  decree  X  decree  to  recover  the  duty  with  cofts  |  the  Mafter  taxes 
•ofts/and^    cofts  38  ufual  ^T  perfo(is  not  paupers, 

Mafter  taxed  fttU 

coftt ;  yet  on  motion^  ordered  plaintiff  and  hit  folicitor  to  make  oath  before  ^  Ma^fter  of  what  tbey 

|ud  Y^»  or  were  to  pay,  end  that  to  ^  aUowedj  bat  no  forthcr* 

Defendant  moves,  diat  he  m^y  tax  only  pauper  cofts,  and  (aid 
it  was  unreafonable  the  plaintiff  fliould  have  more  co^.^  than  he 
was  out  of  pocket ;  that  it  would  encourage  paupers  to  be 
vexatious,  to  be  affured,  if  the  caufe  went  againft  them,  they 
fliould  pay  no  cods  ;  and,  if  for  diem,  fhould  recover  not  only 
the  thing  in  demand,  but  a  good  fum  of  money  too,  which  they 
never  expended  ;  and  cited  the  cafe  of.  Haroey  verfus  Tuder^  1% 
DecembeVy  9  W.  3.  where  the  plaintiff,  who  was  a  pauper,  having 
obtained  a  decree  ivith  cofts,  and  the  Mafter  having  taxed  cofts 
as  ufual,  on  exceptions  to  the  Mafter's  report,  for  that  caufe  the 
Chancellor  allowed  only  pauper  cofts. 

On  the  other  fide  it  was  faid,  diat  the  counfd,  clerks,  and 
(blicitors,  gave  dieir  labour  to  the  pauper  out  of  charity,  and  not 
to  his  adveriary,  and  therefore  he  ought  to  have  cofts  as  others, 
where  the  decree  is  for  cofts  generally,  diough  the  court  ma}^ 
if  diey  find  him  vexatious,  order  pauper  cofts  only  \  but  that  is 
i^O  by  fpecial  order,  in  cafes  of  contempts,  infufiicient  *  anfwers,  lie, 
but  where  cofts  are  ftated,  and  of  courfe  he  is  to  have  the 
fame  as  thofe  that  are  not  paupers,  and  cited  the  cafe  of 
Hautton  verfus  Hager^  wl)efe  the  plaintifi^  a  pauper^  ha^  a  de- 
cree 


.In  Coiu  Caacellaris. 

cree  with  cofts^  and  tbe  ufiial  cofts  were  taxed ;  and  on  petition 
that  it  might  be  pauper  cofts  only,  die  Lord  Smuts  wouM 
not  allow  it. 

My  Lord  Keeper  fiud,  it  was  unreafimaUe  any  one  flioiikl 
have  more  cofts  than  out  of  pockety  and  oideied  t^  plaintiff 
and  his  Tollcitor  to  make  oath  before  the  Mafter ;  and  what 
they  fwore  they  had  paid,  or  were  to  pay,  was  to  be  allowed^  but 
no  further. 


P4  D£ 
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Cafe  i8i-  Langdon,  executor  of  Dickenfon,  verfus  African 
Company  and  Dockwray. 


ft  Eq*abr.  a43»  ^^•9-  5**»  c.  1.  S.  C.    %  Wmi.  424. 

Where  one  re-  T  N  1 676  thc  plaintifPs  tcftator  being  commsuider  of  die  fliip 
againi^  afervant  JL  HuTtter^  fent  by  the  king  (at  the  inftance  and  charges  <rf'the 
com*^ai^'^!^uity  African  company,  to  whom  the  king  had  granted  the  fole  trade 
vouid  not  re-    q^  ^he  coafts  ofGuifua.  exciufive  of  all  odiers)  to  feizc  all  in« 

Aleve,  becauie  •       ^    f 

piaintiflf  in  equi-  terlopers  in  J^rica. 

ty  might  at  law 

have  defended  himfelf  $  but  decreed  that  the  company  ihould  indeiiuiify  the  (errant  \  and  that  the 

f  Uintiff  at  law  (one  of  the  defendant!  in  equity)  might  profecute  the  decree  in  the  fenraat**  i 


Accordingly,  in  1677,  he  feizes  the  ihipi£«ii^  (hereof  the 
defendant  Dockwray  was  freighter)  trading  in  Africa^  and  (he 
was  condemned  as  a  prize  in  Africa^  and  her  cargo  accounted  for 
to  the  African  company. 

In  1696,  the  defendant  Dockwray  brought  trover  and  con- 
verfion  againft  the  plaintifPs  teftator,  and  recovered  ajOO  /•  da« 
mages  for  the  faid  ihip  and  cargo. 

This  bill  was  brought  to  be  relieved  againft  it,  but  was  diC^ 
laiffed,  as  ag^nft  the  defendant  Dockwray^ 

But 


In, Curia  CanceUaris. 

-^  But  as  againft  die  company,  it  was  decreed  they  fliould  in-  22a 
demnify  DickinfoHy  and  diat  die  defendant  D^ckwrof  might 
profecute  the  decree  in  Dickinf$ff%  name;  and  though  Dick^ 
tnftn  had  received  700  /.  from  die  company  for  that  fervice 
out  of  die  fiiid  cargo,  he  was  not  to  refund  or  abate  that^ 
becaufe  it  was  only  sr  gratuity  [to  him,  he  a^ng  only  as  a 
fenrant  or  agent  to  them,  and  as  to  the  fuantwn  of  die  damage 
diey  were  bound  by  die  recovery  againft  Dickenffttf  becaufe 
diey  might  have  defended  Af  trial  $  and  diis  was  (aid  to  be 
in  die  nature  of  an  interpleading  bill. 


A 


Kawfton  veffus  Reading.  Cafe  i8a« 

Cafe  was  ordered  to  be  ftated,  and  was  this  s  fy$lUami  laft.  Haif. 

Lam  had  ifliie  only  two  daughters,  one  whereof  waSjJ^,^** 
dead  \  and  left  ifliie  Lam  Bernard  htr  heir,  and  one  of  the  co-  1Saik.ft3ft.sx:. 
heirs  of  die  £ud  mttiam  Lam.    fTiUiam  by  wiU  devifes  die*  ^''^^  "^ 
eftate  to  Lam  BinufrdzxiA  bis  beir^^  and  if  he  flipuld  take  one 
moiety  by  defcent,  and  die  other  by  purchafe,  or  die  whole  by 
purchafe,  was  the  queftioni  9fiA  it  was  adjudged  he  took  dio 
ivhole  by  purchafe. 


DS 
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In  CvRiA  Cakcblla^ia. 

Cafe  183,  '     Wcbftcr  vff;^!  Bifliop  fic  al*, 

Oneoftfaepar.  T^LAINTIFF  and  defendant's  teftatorhad  ftr!HnilM!ediDa& 
SJd^o^t  fob-'  JL  award  by  onkr  of  this  court,  and  the  teftator  was  a^ranfed 
niffion  inco^  ^  pj^y  ^  fi^j^  of  mcmey,  and  an  attachment  went  againft  him, 
late  aa  of  par-  purfuant  to  the  late  zSty  for  non-payment  c£  this  money  awarded 
kSre  die^mo-  (the  award  having  been  controverted  here  by  affidavi|s»  purfuant 
s7.  F«.'c2^  *^  *^  '^^  *^>  *^  eftablifhed  by  the  coMrt)  but  he  dying  be- 
iffucagainfthia  foj^e  any  farther  proceedings,  a  Scire  Facias  was  now  prayed 
t^ii^l^^iY^  againft  the  heir  and  ^xecutor^  to  ihew  caufe  why  diey  fliould 

ment :  for  the  ^ . »  ^  ^^^^« 

award*  though   not  pay  the  money. 

eftablifhed  by  the    ■ 

court,  is  not  in  natoi«  of  jadgii|ent  or  deeme  to  be  profecutted,  but  Sa   ntture  of  a  coneonpty 

which  diet  with  the  perfon,  and  fo  held  al^  the  judges. 

It  was  urged,  that  it  will  not  H«,  becauie  tl^ere  is  no  c^ufe  in 
court,  and  the  ftatute  (ays  only,  it  fliall  be  profecuted  as  in 
cafe  of  a  contempt  in  other  cafes,  and  a  contempt  dies  widi 
At  perfon. 

On  the  other  fide  it  was  faid,  that  tids  was  in  nature  of 
a  judgment  or  decree,  and  the  executors  mig^t  be  brought  in  to 


In  Curia  Canceikuiss. 

pay  It^  if  tfaey  had  aflets;  but  becaufe  Ais  ccmufotd  all  die 
courts  as  well  as  this,  the  judges  were  coofiiked  in  i^  who  all 
were  of  opinioa,  that  the  profecution  *  determined  by  the  dead|       ^^4 
of  the  party,  and  could  not  be  revived  or  carried  on  farther, 

StaplehilJ  &  Ux'  vir/us  Bully.  ^^^  »84- 

Xq.  abr.  %<flt  c.  s^  9*  C« 

A  The  6llier,  having  ifllie  J.  and  C,  his  fons,   on   the  a  Hmiutionto 
•^*  marrtage  of  5,  covenants,  before  the  end  of  Ea/ler  ten^  reMuSnderTa 
then  next  following,  to  levy  a  fine  to  die  ufc  of  B.  and  the  heirs  ^J^t^^Tdc''^ 
of  his  body,  remainder  to  the  ufc  of  C,  and  the  heirs  <rfhis  body,  «^«  mamigc  of 

.     ,  ^  .        .,  .    ,  !.••/>  ^    the6rftron,an4 

remainder  to  J.  m  tail,  remainder  to  fym  in  fee,  in  confidermtion 

of  thewi/e^fpQr« 
t^onj  makes  not  ^e  fetond  Ton  a  purd^ierf 

The  fine  was  levied  as  ofEqfier  term,  but  Ae  marriage  being 
put  off  till  after  Eafier  term,  the  deed  Was  not  dated  till  af-r 
ter,  fo  the  fine  was  levied  before  the  date  of  the  deed,  and  by 
confequence,  the  laid  deed  was  no  declaration  of  the  ufes  of 
that  fine« 

The  father  died,  and  then  B.  dies,  leaving  ifltie  Wiltlam  j  and 
WllUam  being  fick,  and  having  borrowed  fome  money  of  the  de-. 
fendant,  who  was  his  brother-in-law,  made  him  a  leafe  for  99 
years,  if  three  lives  fo  long  live,  under  a  provifo  to  redeem  on 
payment  of  wh^t  dye,  and  withiq  a  f?w  days,  after  dies  without 
ifTue, 

C  claimed  the  lands,  by  virtue  of  the  marriage  fettlemenf^and 
brought  an  eje£hnent,  but  could  not  prevail,  by  reafoii  of  the 
(aid  dtfed  before  mentioned  \  and  fo  he  brought  this  bill  to  have 
die  fettlement  made  good,  and  the  defendant's  leafe  iet  afide* 

But  becauie  the  limitation  in  remainder  to  him  was  volun* 
tary  (the  confideration  of  5/s  marriage  not  extending  to  it)  and 
the  fettlement  not  good,  C  Mras  but  an  equitable  remainder-man 
in  tail  at  befl,  and  Williamy  iiriio  made  the  leafe  to  the  defend- 
^t,  "WM  alfo  tenant  in  tail,  in  equity,  and  might,  by  any  con« 
Y^yance,  bar  the  Settlement  y  therefor^  the  plaintiff  muft;  redeem 

04 
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on  the  terms  in  the  leafe ;  for  any  conveyance  by  tenant  in 
tail,  in  equity,  is  good,  and  decreed  accordingly. 

225  *  Attorney  General,  at  the  relation  of  the  pa- 
Cafe  185.  rifliioners  of  St,  Clement  Danes,  wrfus  Lady 
jvo««A,r9.       Hart&ar. 

ftB^aly.  1989  €•  I.  7509  c.  t.  $.C. 

^^^^^^^rr^HE  5th  of  £rf.  6.  one  WiUiam  Burton^  in  confideration 
by  apariibiii  X  of  i6o/.  conveys  a  meflliage,  called  the  Slaugbter^Htufe^ 
tiWc  ufes,^*"  ^^  ^'i^  Holborny  then  in  leafe  at  8  /.  per  ann.  to  feveral  per^ 


trnft  for  chari- 
tiUe  ufeB> 
bttUdingy  i 
improTC  tc  -f^—- 

ftr  ann,  and  the  men  of  the  parifli,  who  had  been  churchwardens ;  and  that 


^*       ,  fons  in  fee,  in  truft,  to  apply  the  profits  for  maintenance  of  iz 

improTC  to  4501*  '  ^     '  *  «^  ^  « 


of  the  vcftry»  for  when  the  number  of  truftees  were  reduced  to  four  or  three,  they 
^Srf'il'y.it^  fill  "PAe  number. 

make  this  eftate  a  fecurity  for  ioo/«  /<r  ann.  annuityy  and  the  pariihionen  would  iet  afide  tkii 
ilgrecment  ai  a  breach  of  their  charity,  but  their  bill  was  difmifled. 

After,  by  building,  (ifc.  the  rent  of  the  premiflcs  was  in^ 
creafed  to  450/.  per  ann.  and  employed  in  augmentation  of  the 
charity. 

19  Jufyy  1682,  a  new  feoffment  was  made  to  other  peribns, 
and  the  charity  exprefled  in  the  deed  in  the  fame  manner  as  in 
die  firft  deed,  only  that  here  it  was  exprefled  to  be  for  the  poor 
in  genera],  without  confining  it  to  the  number  of  12. 

The  truftees,  by  order  of  the  veftry,  for  looo/,  paid  for  the 
ufe  of  die  parifh,  devife  part  of  the  premifles  to  fome  of  the  de- 
fendants for  99  years,  if  the  Lady  Hart  fo  long  live,  under  a 
provifo,  to  be  void  on  payment  of  100 /•  per  ann.  to  her  dur- 
ing fo  mjuiy  years  of  the  (aid  term  as  (he  ihould  live ;  and 
in  the  deed  it  is  mentioned,  that  the  premifles  were  conveyed 
to  the  grantors  by  deed,  19th  July  1682. 

This  bill  was  now  brought  to  fet  afide  this  deed  of  annuity, 
as  being  made  in  breach  of  the  charity,  and  fo  already  decreed 
by  the  commiffioners  of  the  charitable  ufes,  and  by  tbeqi  (et 
afide. 

tl6  *  ^^^  defendants  infifted  they  had  a  good  title  at  law,  and 

lyere  purchafers  for  valuable  coiifideration,  and  die  money  p?id 
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(or  the  benefit  of  the  parifli,  and  no  exprefs  notice  of  die  tnift 
was  made  out^  but  only  by. a  recital;  and  however  the  land 
was  at  firft  a  parifh  purchafe,  and  the  profits  not  above  ^  /•  per 
onn.  it  is  to  be  prefumed  the  parifh  at  their  charges  improved 
it  to  450/.  and  therefore  have  the  difpofal  pro  tanio\  and  the 
pariihioners  from  time  to  time  have  made  leafes  on  fines,  and 
employed  the  money  to  pay  parifh  debts  ;  and  if  this  be  fet  afide, 
all  mufl,  and  it  will  be  no  bene^t  to  the  poor  \  and  all  above  the 
maintenance  of  12  they  piay  difpofe  of  to  any  other  like  ufes. 

The  Lord  Keeper  Teemed  clear  to  dlfmifs  the  bill ;  but  after 
the  plaintiffs  fubmitted  to  pay  the  arrears  and  growing  pay- 
ments ;  and  fo  it  was  decreed,  and  cofls  fpared. 


Cafon  &  ar  verfus  Round  &  aF  Cafe  186. 

1  £q*  abr.  594,  c.  4.  S.  C.    a  Wms.  494,  and  a  Atk.  3509  3999  at  to  the  general  point  of  aolk< 
A^ASO  NhzA  a  mortgage  of  certain  lands,  whereof  the  de-Nodcejimft>t 
^  defendant  had  a  prior  mortgage^  and  afterwards  lent  a  ^^-^^^^^ 
ther  fum  to  the  mortgagor  on  a  flatute  \  but  as  the  plaintiff  al-* 
ledged,  the  defendant  had  notice  of  die  plaintiff's  mortgage  be- 
fore the  laft  money  lent.    Defendant  by  anfwer  did  not  denj 
notice  pofitively,  but  evaiively ;  and  the  plaintiff  could  not  prove 
notice  till  after  the  lending  the  lafl  money;  yet,  becaufe  the  de- 
fendant had  not  denied  notice  pofltively.  Lord  Keeper  and  Mafter 
of  die  Rolls  decreed  a  redemption,  on  payment  of  the  firft  mo- 
ney only* 


Afhtoa 
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Cafe  iSj^  '    +  Afhton  verfus  Aftitoil. 

^^^* 45«*  /^ K E  devifes  his  real  and  pericnni  tfiate  to  make  up  Ae 
abr.  II  2y «.  V^  portiottSy  provided  for  hts  daughters  by  his  marriage  fet« 
ao.  »VeniT"'  ticmcnt,  3000  h  apiece,  provided  dicy  marry  with  the  confent  of 
357- 57»-  their  mother  and  brother ;  •  and  if  without  fuch  confent,  then  to 
s  Wns.  aSf»    be  applied  to  other  purpofes, 

»Wmt.5a«.  '^'^  r     r 

5  Wms^i^S.    I  Vezey»  ;.     i  Atk.  j6i.  3S1.  502.  a  Atk.  17.  5S4«  sS7«     3  Atk.  504.    Brovn*! 
Rep*    303.*^  CMfy-tfy  Pof^t  348.  56x«      i  Chan.  Cafes,   i».   144.     a  Vern.   223.  293.   5S0* 
s  Wsu.  628.  547.    2  Atk.  184.  261.  265.    3  Atk.  364. 
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Lord  Keeper  and  Mafter  of  the  Rolls  held  this  a  fubfequent 

condition,  and  that  the  additional  portions  are  payable  at  the 
lame  time  with  die  portions  provided  by  the  fettlement^  which 
was  18,  or  marriage ;   and   therefore  decreed  the  lands  to  be 
fold  to  the  beft  pvrchaier,  and  the  money  to  be  brought  be- 
fore the  Mafter,  and  intereft  paid   the  daughters   from  dieir 
refpe£tive  ages   of  18  years,  and  the  principal  at  21,  if  they 
were  then  married  with  fuch  confent ;  and  if  not  then  mar- 
i'lTSfcm^  ried,  f  diey  U  gwi  thsir  $um  recogmfance  to  repay  fnr  tht 
miK  this  part  puTpo/is  in  thf^  WiUf  if  Aif  t^T  moTry  without  pub  confent  \ 
5  Atk.  335/    and  the  couct  declared  they  could  not  dk^ofe  with  the  for* 
&iture^  nor  alter  the  will, 

f*  This  cafe  is  reported  in  Vernon  under  the  name  ot  AJUn  r.  ^hn ;  it  is  aUb 
tepoited  in  3  Wins.  ro6.  and  Gain  temp.  Talb.  1 52.  but  refpe^ing  another  pvint. 
^  The  cafe  of  Baro^  t.  A/ttm  ( 1  Atk.  163.)  wai  heard  at  the  Rolls  before 
Sir  y»  yehff,  and  It  was  determined,  that  the  portions  were  raijable  (Cafes  temp. 
Talh.  2X2.)  It  came  on  before  Lord  Umrdimkkf  upon  a  petition  to  difchatge  the  or* 
dermade  by  the  Mafter  of  the  Rolls  for  raifing  the  portions}  and  after  a  very  full 
argument  before  his  Lordihipy  the  two  Chief  ijuftices,  and  Mr.  Juftice  CswjFffO 
it  was  decreed,  that  the  order  of  the  Mafter  of  the  Rolls  fliould  be  dlfcharged. 

In  the  above  authority  the  reader  will  find  the  cafes  lefpe^ing  this  poist 
cited  and  cononented  upon  both  in  the  arguments  of  counfei  and  opinions  of 
the  judgesy  in  which  the  principles  of  this  doiftrtne  are  thoroughly  caovafled. 
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Tcrmino  S.  Hillarii, 
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$  Sir  George  Chidley  &  Vx"  verfus  Lee.        Cafc  M. 

%  Sq.  abr.  jjo,  «•  3.  S.  C.^  tmtri,  %  Vehk.  4I4.    s  Atk*  5»t« 

R.  £^  wad  father  to  the  plalAtifF's  wife^  and  htd  Ih  a  kgacy  of 
his  hands  a  legacy  of  150/.  which  had  been  pvtn'J^J^^^ 
her  by  a  collateral  ancefton  ««Aor  10  the 

liliich  Wit  mid  ^.  iiid  who  tfter  gtte  her  i«oo/.  porlSMy  IMei  t  chifcA  Itafa  aa  her^  nA 
liimMnrd  m  And  her  kuAaftd  14  yemrt }  yet  held  no  dtii^dion. 

On  her  marriage  with  the  plaintiff,  die  defendant  her  fa* 
ther  gives  her  1000  A  portion,  and  after  fettles  a  church  leafe 
on  die  plaintifis,  and  maintained  them  14  or  15  jrean  at  hia 
own  houle,  and  no  nodce  was  ever  taken  of  the  legacy,  nor 
for  aught  appeared  did  the  hufband  know  any  thing  of  it  ^ 
yet  after  fome  difference  between  them,  and  a  bill  brought^ 
die  legacy^  was  decreed  with  intereft  and  cofts ;  and  the  Maf- 
ter  of  the  Rolls  (aid,  he  could  not  difcharge  it,  diough  he 
difliked  the  fuit. 

Woolnough  verfus  Woolnough.  Cafe  189. 

1  Cq.  abr.  29O9  c.  6*  S.  C« 

IN  this  cafe,  my  Lord  Keeper  declared,  that  a  devife  byAdevifeby 
Cejltqui  Truji  in  tail  in  truft,  is   good  Without  any  far-  ^tf^^^^ 
ther  ad  to  bar  the  intail  in  tail.  tob«rthcijit»n. 

t  Loid  Bsrdvriekif  in  the  decifion  of  fTeed  ▼.  SrUint  [%  Atk.  5*3.)  obferref^ 
tbtt  tbit  was  lo  hard  caTe^  and  dut  ht  ibeuld  have  been  Udibed  to  have  deter* 
aiacd  it  othcmriiu 
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Cafe  190.    Sir  Richard  Lcving  verfus  Lady  Caverly  &  al\ 

TiicaniWerof  T  T  was  agreed  pn  Cur.  that  die  anfwer  of  a  fuperannuated 
^CmTu^in^  X  defendant  put  in  by  guardian,  is  to  be  read  againft  him, 
S*"^<r*B^  as  an  anfwer  of  one  of  Aill  age  put  in  in  perfim ;  and  a 
hiffl,  ai  «n  am-  difference  was  taken  between  fuch  an  anfwer,  and  diat  of  an 
fl^w^jKu  infant  put  in  by  guardian;  f  becaufe  an  infant  improves  and 
wholt*tohtUa  "*c"^  ^  ™y  ^^"^  Keeper  faid,  and,  therefore  is  to  have  a 
day  to  fliew  day  to  fhew  caufe  afbr  be  conies  of  age ;  but  die  other  growl 
worfe,  and  is  to  have  no  day. 

t  Vid.  GUb.  R^. inSq.  4* 

Cafe  I9X,  Hodgfon  'oerfus  Hitch  &  aV. 

5  Rep.  68.  %  Bamardift*  iiS.   t  Eq.  abr.  4159  c.  6.    8  Viner  abr.  197,  pi.  33.  2  Vem.  593, 6t4> 
%  Wmi.  136.  1  Veacy,  %%u    a  Vezey,  ii6.  %  Atk.  »39.373-    3  Atk.  257.    See  alfo,  Browni  475. 

Parol  eridence      y*    Man  makes  his  will,  and  thereby  devifes  part  of  his  rcq 
cert^the/o-I  XJL  eflate  to  B.  (who  was  his  heir  at  law)   paying   100/. 
^!^^Md    ^h'^^h  b^  ^^^^  ^^  ^^"^  ^^  ^^^^A  w<l  devifed  the  furplus  of  his 
MMkiAl^ag.     perfonal  eflate  to  the  plaindfF,  who  brought  this  bill,  and  fug- 
gefled,  that  the  teflator  did  npt  owe  any  money  to  Staly  but 
the  100 /•  meant  by  diat  devife  was  100/.  he  owed  by  bond 
to  Grac0  Btck^  then  married  to  the  defendant ;  and  diat  die 
130'      *  tefbtor  knew  her  to  be  married,  but  forgetdng  her  huf* 
band's  name,  called  him  Steel  inflead  of  Hitch ;  and  this  being 
proved  by  the  perfon  who  drew  the  will,  and  another,  the  pay- 
ment was  decreed  accordingly. 
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A 


Le  Clea  verfus  Trot*  Cafe  19a, 

Ni  exeat  Regno  having  been  awarded  againft  the  defend-  A  furety  in  a  M 
ant,  J.  S.  (who  was  the  now  petitioner)  became  his  could  nL  be 
furety  to  the  flieriff;  after  anfwer  put  in,  J.  S.  petitions  to  Jjf^^jJ^ 
be  difchareei  but  was  denied  j  then  the  caufe  was  heard,  and  **«  defendant, 

.    n      1        1  r     1  I   L  .1  norewntfter 

19000/.  decreed  againft  the  defendant,  and.  he  committed  for  decree  againft 

iion-payment;  and  then  J.  S.  petitions  again  to  be  difcharged,  i^a  comm"** 

becaufe  being  a  Manu^captor^  and  the  party  In  prifon,  there  can  be  ^^l^^* 

no  danger  of  his  eoine  beyond  fea.  him,  for  if  (u 

*  o       &      /  ^  orgcd)t!i«reiino 

danger  of  defendant's  going  beyond  fea  (being  in   pnfon)  then  the  furety  is  In  ao'dv^ffr* 

Lord  Keeper.    If  fo,  then  his  furety  is  in  no  danger  5  and 
would  not  difcharge  him. 

231 

*  Griffith  wrfus  Rogers.  Cafe  193. 

Ant^,  IS. 

THE  defendant's  hufband,  by  will  (inter  alia)  devifed  his  A huibandde. 
library  of  books  to  A.  (except  10  books,  fuch  as  his  wife  ttCc^^^A? 
fliould  choofe,  as  plays,  romances,  fermons,  but  not  law  books)  Ju^^'^itwiS' 
and  made  her  executrix  \  and  die  queftion  was,  Whether  this  Aouid  choofe, 

and  made  her 
eiecucri]t{  thSt  ezceptioa  of.  the  19  books  held  iMt  fuch  a  dcrife  to  the  mSt^  u  Aooid  exclude 
htr  fiofi  the  fttfplus^ 

(^  was 
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was  fuch  a  devife  to  the  wife  as  would  exclude  her  from  the  be« 
nefit  of  the  perfonal  eftate,  as  executrix  ? 

Ptr  Curiam  not;  and  my  Lord  Keeper  faid^  it  is  no  devife  of 
the  10  books  to  her,  but  only  an  exception  of  lo  out  of  the  de- 
vife to  J.  and  the  executrix  was  the  proper  perfon  to  choofc 
which  fliould  be  excepted,  and  it  could  not  be  thought  he  in-  • 
tended  to  bar  his  wife  of  the  benefit  of  the  execytorfiiip  by  fe 
inconfiderable  a  devife. 
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Laflels  verjiis  Lord  Cornwallis.  Cafe  194. 

Ante,  52.    %  Vcrn.  465.  S.  C.    2  Eq.abr.  467,  c.  11.  S.C.     xAtk.465.    »  Vexey,  i« 

TH  E  defendant's  father,  on  his  marriage  fcttlcmcnt,  creat*  A.  on  hli  mtf« 
ed  a  term  for  500  years,  in  truft,  to  rai{e  any  fum  not " ^nn  iTtrnft 
exceeding   6000/.    viz*   any  fum   not  exceedinor   toco/,   for ^^"f (^ ^<*^ '• 
younger  children,  and  any  farther  lum  not  exceedmg  3006  /•  was  for  hh 
for  fuch  purpofes  as  he  fliould  think  fit;  and  after  appoints  the d^il^^ud  the 
laft  fum  to  be  collateral  fecurity  to  Sir  Stephen  Fox,  for  his  qu'Ct  J^^^5«»'-«« 
enjoyment  of  an  eftate  he  had  fold  him,  on  which  there  was  point;  after  ht 
fome  doubt  of  the  title;  and  after,  by  will,  appoints  the  3000  A  3000/.  as  a  col. 
^vhjca  to  Sir  Stephen's  collateral  fecurity;  and  alfo  the  other  J^'^Tyj"^,;^*^ 
^000/,  for  his  daughter,  by  the  Dutchefs  oi  Monmouth.  will  devifet  it 

3600  /•  to  bU  daughter ;  yet  held  that  it  Ihould  be  aiieti  to  fiitisf]^  a  bond  crfiditor* 

The  plaintifF,  a  bond  creditor,  brings  his  bill  to  have  his  debt 
out  of  the  30QO/,  fubjed  to  Sir  Stephen's  indemnity,  that  being 
»  voluntary  gi^  as  to  the  daughter,  and  not  to  prevail  againft 
him ;  a^d  ^at  the  will  was  a  deYif^)  not  a  farther  appoint- 
ment^ for 'there  was  a  compleat  ^pol^itcn^nt  bcfore^^  diough 
|iot  a  di^fit^on  of  the  whole  3000  A 


Dc  Term.  S.  Mich.  1704. 

t3J  ♦  My  Lord  Keeper  decreed  the  3000/.  fubje£l  to  Sir  Stephen 

Fox*s  indemnity,  to  be  liable  to  the  creditors,  becaufe  he  had  a 
refulting  equity  in  it,  which  he  might  devife,  but  aot  to  take 
place  of  creditors,  and  he  had  before  made  an  appointment^ 
which  fatisfied  his  power. 

Cafe  195.  Barftow  verfus  Palmes  &  al*. 

%  Eq.  abr.49o,  T  T  was  held  by  my  Lord  Keeper,  that  where,  on  a  bill  brought 
A  by  -//.  againft  B.  C.  and  D.  and  others,  the  defendants  had 
examined  fome  witnefles,  that  B.  being  now  plaintiff,  may  read 
thofe  depofitions  againft  the  plaintiff,  or  any  of  the  defendants  in 
the  firft  caufe. 

Cafe  196.  Kent  ver/us  Bridgman. 


sEq.  «br.  159,  e.  i.  S*C.  9439  c«  jo.  S.  C. 

A  matter  e«i-      ^  Recovers  a  judgment  againft  the  defendant's  father,  and 
leidj  deterainl  '^^  the  plaintiff  (the  fherifPs  bailiff)  levied  ^4/.  of  goods  in 
^uh!*mty*giTc  *^  poffefTion  of  the  defendant's  father  ;  the  defendant  brought 
i^ief  in  iu        trover  againft  the  plaintiff,  pretending  the  goods  were  his,  be- 
caufe the  landlord  had  feifed  them  for  rent,  and  fold  them  to  him  ; . 
but  on  evidence,  the  fale  was  proved  fraudulent,  and  that  the 
father  was  in  pofTeffion  all  along,  and  paid  taxes  for  the  farm 
and  goods,  (^r.  and  therefore  the  judge  gave  dire<^ons   to  the 
jury  to  find  for  the  defendant  ^t  law ;  but  becaufe  he  had  not 
proved  a  copy  of  the  judgment,  as  it  was  held  he  ought,  for  that 
only  reafon  the  jury  found  againft  him ;  and  now  he  brought 
this  bill  for  relief,  and  a  demurrer  to  it  on  arguing  was  over- 
ruled J  then  by  anfwer  he  infifted  on  his  property  under  the  bill 
of  fale,  and  recovery  at  law,  where  the  matter  is  properly  triable, 
and  relied  on  that,  without  examining  any  witnefTes ;  but  the 
plaintiff  fully  proved  his  cafe  as  before,  and  that  die  judge  al* 
lered  his  direftions  only  for  want  of  proof  of  the  judgment^ 
fXL        ^d  difproved  the  *  defendant's  anfwer  in  fome  particulars,  and 
a  perpetual  injundion  was  granted  againft  the  judgqpent^  and 
the  defendant  to  pay  cofts  ^  for  though  it  were  examinable  ^t 
.  law^ 
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law,  fo  it  was  in  equity,  and  the  plaintiff  having  (et  out  the 
whole  matter,  and  proved  it  to  be  true,  if  it  were  untrue,  the 
defendant  mig^t  have  di(proved  it. 


Callow  verfus  Mince.  Caftig;. 

^  2  Vem.  472.  S.  C.     I  £q.  abr.  223.  X2,    2  £q.  tbr.  3^  e*  »•  S.  C 

THE  -plaintifF  examined  a  witnefs  before  the  hearing,  who  a  wftnertin- 
was  then  intcrefted,  and  therefore  rcfufed  to  be  read  ;  at  5°"P*?;«  Wng 

^       ^  '        intereftedy  may 

the  hearing  the  caufe,  the  plaintifF  was  decreed  to  account,  and  op  ^  reieafe 
then  he  gave  a  reieafe  to  the  witnefs,  and  examined  her  over  whereby  he  be- 
again  to  the  fame  matter  without  order  of  die  court ;  and  on  J^  "Sf e'*! 
exception  to  the  Mafter's  report,  and  offering  to  read  the  faid  mined  again : 
witnefs,  the  defendant  objected,  that  having  been  examined  when  the  hearing  re- 
ihe  was  n#t  indifferent,  flie  could  never  be  made  an  i*idifFerent{^3j^l^^^^.jj^ 
witnefs,  becaufe  oath  would  always  be  a  chain  and  bias  upon  "'^J »  1^  °" 
her ;  beiides,  no  witnefs  ought  to  be   twice  examined  to  the  was  examined 
fa^ne  matter,  without  fpe'cial  order  of  the  court :  to  which  it  was  afcoun^^an/aU 
anfwered,  then  the  defendant  ought  to  have  moved  to  fupprefs  ^^i^^  °" 
the  depofition  for  vrant  of  an  order  to  examine  her,  but  could  Mafter'i  itpeci^ 
not  objed  it,  when  the  depofition  came  to  be  read ;  and  as  to 
the  firft  part  of  the  objecHon,  it  was  faid,  at  law,  if  I  examine  % 
witnefs  at  a  trial,  who  is  incompetent,  and  after  give  him  a  re^^ 
leafe,  he  may  be  examined  again  ;  fo  here. 

My  Lord  Keeper  vras  of  opinion  for  the  plaintiflT  in  botfaj 
and  fo  the  witnefs  was  read,  and  prevailed. 


0.3  I>B 
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Termino  S.  Hillarii, 
1 704. 

In  Curia  Cancellarije. 
Cafe  19*.  Clavering  verjus  Clavering. 

Eq.  abr.  24,  pi.  (.  S.  C*  2  Vera*  473*  S.  C.  more  fully  Aatcd.  1  Vern.  10 1,  464,  1  Wxat.  577. 
%  Wfflt.  38s.  S.  C.  but  not  S.  P.     I  Atk.  625. 

A  father  in  f  y4  Father  in  1684  makes  a  voluntary  fcttlement  on  his 
Voluntary  fttde-  xV  cldeft  fon  and  his  heirs,  with  a  charge  in  favour  of 
ddeftfona^dhji^^'  fecond  fon,  wnthout  any  power  of  revocation;  after  he 
hein,  without  •  makc&jAnother  fettlcment  of  the  fame  lands  to  his  fecond  foji 
vocation  5  and  for  lii^  with  remainder  to  his  firft  and  ether*  fons  in  tail  male, 
thSrVettleanent'  ^^^  dies.  The  firft  deed  after  his  death  came  to  the  hands  of 
of  the  fame       j^jg  eldcft  fon*s  heir  ;  and  the  other  deed  to  the  hands  of  the  fc- 

landt  to  hii  fe- 
cond fon  for  life,  cond  fon,  who  brought  a  bill  to  fet  afide  the  firft. 

with  remainder 

fo  his  firft  and  Qther  font  in  tail  male,  and  dies.  The  firft  deed  comes  to  the  heir  of  the  eldeft 
fon  i  and  the  other  to  the  fecond  fon;  who  brought  a  bill  to  fet  aiide  the  firft  :  but  /^  Cur* 
both  deeds  being  voluntary,  the  provlfion  for  a  younger  fon  •»  no  fuch  coniideration,  at  to  in- 
duce the  court  to  fet  a«idc  the  firft  deed. 

ftE^.abr.  5»y  My  Lord  Keeper  cited  Lady  Hiidfon*%  cafe,  where  a  fo- 
^  *'  *   *        ther,  on  a  quarrel  with  his  eldeft  fon,  made  a  fettlemcnt  on  his 

\  The  decree  in  this  cafe  wat  af^ealed  from  to  the  Houf^  of  Lordt^  and  affinnedy 
I  Browfi'i  PsrL  Caic%  las. 

St  *  wife 
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^Kic  d  tbo  I  per  am.  in  augmenution  of  her  jointure,  and 
tfter  being  reconciled  to  his  fon,  cancelled  the  faid  deed^  and  To 
at  was  found  at  his  death  ;  and  on  a  trial  at  law  the  deed  being 
proved  to  have  been  executed,  was  ac^udged  good,  though  can- 
<:elled ;  and  the  fon  on  a  bill  brought  here,  was  difmiffed  by  my 
Lord  Somers^  • 

•  Dobyns  faid,  this  court  goes  on  prefumptions  in  family  fet-       jjf 
dements ;  and  if  one*gives  a  daughter  looo  /.  legacy,  and  after 
"on  marriage  gives  her  lOOo/.  portion,  this  (hall  here  be  a  6- 
tisfaftion  of  the  legacy  j  fo  if  one  owes  his  child  a  fum  of  mo-  ^ 
ney,  and  by  will  gives  him  a  greater,  thi?  ihall  be  here  takca 
for  rati9fa£tion. 

•j-  Atkinfon  verfus  Webb.  Cafe  199. 

%  Vern.  47!.  S.  C.    1  Eq-tbr.  aoj,  c.  3.  S.  C.  SaUc  155-  508.    x  Wm«.  408.  2  Wms.  343.  55s. 
«  Ve«y,  163^  51^.    2  Atk.  300.491.    J  Atk.  96.    Brown'*  Rep.  170.   Sec  alfo,  i  Atk.  416. 

1"^HE  plaintiff  having  ferved  the  Lady  Pratt  25  years,  ^,  giyes  bond  to 
L  as  chambermaid  and  woman,  and  being  much  in  her  ^^or^^'^' 
favour,  and  married  to  the  pl^ntifF  by  her  encouragement,  )^J'J^ ^^^ 
Ae  fald  lady  gives  her  a  bond  of   300A  conditioned  to  pay  ly,  without  any 

\.        .  .  t     •  t     •      1-  It     dedu^ion  ;  the 

her  and  her  hufband  20/.  per  ann.  durmg  their  lives,  and  the  njce  annuity  of 
life  of  .tte  longeft  liver  of  them,  payable  quarterly  at  Sir  Fran^  ^^rtrSZ^t^ 
cis  Child's  fhop,  free  from  all  dedu^ons  j  and  this  was  con-  by  A.  by  ^ 

*  '  Xo  B»  ptywic 

ftantly  paid.  half-yearly, 

and  without  fuch  deduaion,  htld  no  (acicfaOiM* 

About  five  years  after,  the  faid  lady  by  will  devifes  feveral 
annuities  to  feveral  perfons,  in  fatisfii£tion  of  the  like  annuities 
fecurcd  to  them  by  bond  j  and  gives  20  /.  per  ann.  to  the  plain- 
tifi^  to  be  paid  half-yearly  at  the  faid  lady's  manfion-houfc^ 
ibargeable  on  fuch  lanJsii  but  takes  no  notice  of  the  2Q/.  per 
ann.  fecured  to  her  by  bond. 

f  The  cafes  touching  the  doflrlne  of  fatisfa^lion,  as  to  legacies,  provifionty  por* 
iSons,  &e,  arearrangiBd  under  three  heads,  ift,  Kefpe&'mg  relmtlont  or  ftraogerv* 
adly,  Baron  and  feme.     3dl/,  Parent  and  child. 

The  firft  clafs  of  authorities  are  referred  to  under  the  abofc  cafe  s  the  fecofid^ 
Poftj  240  :  the  third,  Poft«  263* 

0,4  Oa 
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On  the  circumftances  of  this  ca(e,  the  court  decreed  her 
both,  for  that  given  by  the  wiU  was  not  fo  advantageous  to  the 
plaintilF  as  the  other,  one  being  to  be  paid  quarterly,  the 
+  p«ft,  «94.  other  half- yearly ;  the  one  here,  f  the  other  on  the  land',  one  free 
%  Wms.  616.  ffQnj  all  deduftions,  the  other  being  out  of  land  will  be  liable  t§ 
3  Wms.  «i6.  taxes  ;  and  a  devife  implies  a  bounty ;  and  thoie  that  were  m^ 
i1?tk,*4^8.  tended  in  fatisfaftion  of  the  like  annuities  are  Jo  declared  in  tht 
S.R.  ^ill^  which  this  is  not. 


^  137  •  *  Aden  ver/iis  Adon. 

Cafe  200. 

Ant^;4i.    2  Verti.  480.  S.  C.  290.  S.  P.    Eq.abr.  63,  pi.  5.  S.  C.    2  Wms.  243. 
A  man  before     ^TT^  H  E  plaintiff's  hufband  before  marriage  gives  her  a  bond 
bon^to^hcwo-     JL     to  leave  her  1000/.  if  (he  furvived  him,  and  the  (ame 
io<x)7  tf  ih  ^  ^y  niarries  her ;  and  feme  years  after  dies  inteftate,  leaving  a 
lorvivet  him,     freehold  and  copyhold  eftate  all  in  mortgage. 

and  then  mar- 
ties  ha-f  and  dies  inteftate,  and  his  eftate,  both  free  and  copyhold,  being  all  in  mortgage,  flie  takes  oot 
■dminiftration,  and  on  bill  againft  the  heir  and  mortgagee  was  let  into  a  redemption  of  the  whole, 
though  the  bond    was    releafed    and    gone  at  law  by  the  intermarriage,  and  though  the  copyhoM 
*0t  aficded  bj  the  bond,  it  being  in   nature  of  a   marriage  agreement* 

The  plaintiff  takes  out  adminiftration,  but  the  perfonal  efiate 
not  being  near  fuiHcient  to  fatisfy  the  faid  bond,  fhe  brings  her 
bill  againft  the  heir  and  mortgagee  to  redeem,  and  be  let  in  to 
have  fatisfadion  of  the  faid  bond. 

The  defendant,  the  heir,  urged,  that  by  the  marriage  the ' 
bond  became  void  in  law,  and  could  not  be  maintained  here, 
*efpecially  agaiiift  him,  who  is  chargeable  only  in  fuch  cafe  by 
being  fpecially  named  ;  and  though  it  would  be  fupported  as  a 
marriage  agreement  in  writing,  yet  could  only  charge  the  per- 
fonal eftate;  and  that,  however,  it  cannot  afFedl  the  copyhold. 

Oa  the  other  fide  it  was  faid,  this  was  once  a  good  bond, 
and  the  heirs  are  bound  in  it  \  and  though  by  the  marriage  it 
loft  its  force  in  point  of  law,  yet  in  equity  it  will  have  the  fame 
force  as  before,  and  bind  &e  huft>and,  and  entitle  the  plaintiflFto 
a  redemption ;  as  if  the  obligee  lofes  his  bond,  yet  equity  will 
^t  it  up,  and  give  him  the  fame  advantage  of  it,  as  if  it  were  in 
being ;  and  if  equity  does  fupport  it,  it  muft  fupport  it^  not  only 
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as  an  agreement  in  writing,  but  as  a  bond,  and  therefore  die 
plaintiff' ought  to  have  the  redemption  as  a  bond  creditor  would 
have  had ;  and  though  it  was  agreed,  it  would  not  entitle  her  to 
redeem  the  copyhold,  if  mortgaged  by  idelf,  yet  when  that  and 
the  freehold  are  *  mortgaged  together,  fhe  muft  redeem  the  whole,  2J;% 
and  cannot  redeem  by  parcels ;  and  though  the  heir  on  pay- 
ment of  what  is  due  on  the  mortgage  will  have  back  the  copy- 
hold from  us,  yet  we  fliall  hold  the  freehold  till  iktisfied  the 
bond. 

Lord  Keeper  faid,  if  the  bond  were  executed  (which  being 
doubtful  was  ordered  to  be  tried)  the  court  would  fupport  it  as 
a  bond ;  and  that  the  freehold  and  copyhold  being  mortgaged 
together,  the  plaintiff*  ihould  redeem  both. 


DS 
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Cafe  101.  ^^^^  Rockingham  and  Arabella  Oxcndon  vtrfus 

Sir  James  Oxendon. 

Cnb.  Rep.  I.  Iq.  »br.  «7»  p'-  ^'  S.  C.  1  Vern.  53,  2  Vera.  493.  S.  C.  671.  i  Wmt.  177* 
S.  C.  but  not  S.  P.     2  Atk.  96.     Poft,  499. 

By  articles  of  T^  Y  articles  on  the  marriage  of  the  plaintiff^  the  Lady 
ffThewif?r''-L5  Oxendony  with  the  defendant,  6000/.  part  of  her  fortune, 
portion  wai  to  ^^s  afffeed  to  be  laid  out  in  lands,  and  fetded  to  him  for  life, 

be  iiid  out  in »  °  . 

purchafeof  lands  then  to  her  for  life,  ^'c.  and  was  left  in  the  Bank  till  the  pur* 
the  huftand  for  chafe  could  be  made  fubjedl  to  the  faid  truft. 

life,  then  on  the  wife  for  life,  and  tc  lie  in  the  Bank  till  the  purchafe  made  ;  before  that  made  die 
wife,  by  the  ufage  of  her  huAand,  being  forced  to  leave  him»  had  the  intereft  of  this  money  allowed 
htr  in  nature  of  alimony. 

The  lady  being  after,  by  his  cruel  and  unhandfome  ulage, 
forced  to  leave  him,  brought  her  bill  to  have  a  performance  of 
the  articles,  and  a  feparate  maintenance  whilft  £be  lived  from 
him,  which  was  oppofed,  and  faid,  that  alimony  wa$  only  to  be 
fued  for  in  the  Spiritual  Court,  and  to  decree  it  here  would  be 
to  decree  a  divorce. 

On  the  other  fide  it  was  faid,  that  the  Spiritual  Court  has  no 

original  and  proper  jurifdi(91on  of  alimony,  but  only  incidentally, 

.    j^O        and  confequentially  when  they  hold  *  plea  of  divorce,  whereof  they 

have 
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Kave  proper  jurifai^on ;  smd  if  it  had,  yet  the  Chancery  has  % 
concurrent  jurifdidion,  as  with  die  Admiralty  and  other  coiuts 
in  cafes  peculiar  to  their  jurifdiAion,  and  to  decree  alimony 
here  is  not  to  decree  a  feparation  \  for  if  he  thinks  fhe  left  him 
without  juft  caufe,  he  may  fue  in  the  Spiritual  Court  for  refti« 
tution  of  conjugal  duties;  and  if  he  prevails,  the  feparate  main* 
tenance  will  ceafe. 

My  Lord  Keeper  and  Mafter  of  the  Rolls  faid,  they  would 
not  declare  where  this  court  would  give  feparate  maintenance, 
and  where  not,  but  here  being  tnift  money,  over  which  the 
court  has  a  power,  they  decreed  the  6000 /•  to  be  laid  out  with 
the  lady's  confent  in  a  purchafe,  and  fettled  purfuant  to  the  ar« 
ticles,  and  the  intereft  in  the  mean  time  to  be  paid  her  fo  lon^ 
as  (he  liTed  feparate. 

Brown  nserfm  Dawfon*  Cafcaot. 

1  E<j.  abr.  103,  p!.  i.  S.  C.  a  Vera.  49S.  555.  709.  7*4.  1  Wms.  324,  3  Wmt.  353.  1  Veiey, 
3a3«  3  Atk.  419.  5  Brown*s  Pari.  Cafes,  567.  7  vol.  ib.  i%^m^  tmtri,  %  Vers*  505.  %  Wmi* 
ii4.    3  Wins.  356.    2Vesey9  409.     Brown^i  Rep.  129  f  • 

TJEnry  Dawfin  had  prevailed  on  his  wife  to  join  in  felling  A  wife  partt 
■^■'  7/.  10 f.  perann.  of  her  jointure,  and  after  6/.  10  j,  perTtm.ofhJ^iam 
ami.  more,  and  having  given  two  feveral  notes,  that  his  cxecu- JJJ^'JJ^^.** 
tors  fiiQuld  pay  her  the  faid  two  feveral  fums  during  Kfe,   helper  a  note  that 

hla  executors 
ihotild  pay  her  that  fum  during  life,  and  he  after  by  will  gWet  her  i^U  ptr  stm,  o«t  of  certaiA  laodf 
for  fife,  heU  a  iatisfadion  of  the  note. 

after 

f  The  mod  recent  authority  is  that  of  Devefi  ▼.  Porttet  8t  al*,  determined  at  the 
Rolls,  Mich.  Term,  Nov.  X5th,  1785. 

Fdtx  Deoeft  in  1768  covenanted  by  marriage  articles,  that  in  cafe  Sarharaf  hif 
then  intended  wife,  /ko»ld  furvive  him,  and  there  ihould  be  no  ifluc  of  the  mar- 
iiage,that  his  heirt,  executors,  or  adminiftrators,  /hould,  within  mnf  m§ntbs  after  hit 
death,  pay  her  800 /•  to  be  for  her  own  proper  ufe  and  benefit,  and  at  her  own 
dtipolal ;  but  in  caie  there  fliould  be  any  child  or  children  born  of  the  faid  marriage^ 
that  the  intereft  there -if  ihould  be  paid  to  her  for  her  life,  and  after  her  deceafe  that 
the  principal  ihould  be  paid  or  divided  to  and  among  fuch  child  or  children,  6^c. 

In  1781  the  faid  F.  i).  niiAs  his  Will,  and  thereby  {irittr  aV)  after  bequearhing  fe- 
veral fpecific  articles  to  his  wife  Barbara  Devefe,-  dirrdied,  thic  all  the  debts  due  to 
the  bufinefs  which  he  then  carried  on  ihould  be  colle^ed  as  foon  as  polTible  ;  that 
the  ftock  in  trade  and  houfehold  goods  Oiouid  be  valued,  and  the  money  that  ihould 
be  in  the  public  funds,  and  the  produce  of  all  being  colle^ed,  he  defired  that  it 
I  ihould  be  divided  in  two  equal Jbara  ;  the  one  to  be  the  property  of  bis  dear  beloved 
\moife  Barharttf  for  her  to  dijpofe  of  as  fie  pUafed  ;  the  other  to  be  devolved  to  his  dear 
k(ioT«d  brother  Fatr  Divt/e  (fioce  deceafed)  appointing  hiio  his  heir  general. 

The 
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after  makes  his  will,  and  thereby  gives  her  X4A  per  ann.  during 
life^  out  of  certain  lands,  and  this  was  hdd^rr  Curiam  to  be  m 
latisfa£tion  of  the  notes. 


The  teftttor  died  fome  time  afterwards  without  iflVie* 
.     The  bill  was  filed  by  Mary  Deveftf  the  widow  and  adminiftratrix  of  the  fud  Patr 
Oufdef  againft  Barbara  Dtvefe,  the  teftator'a  widow,  and  other  neceffary  parties. 

The  quefHon  was,  Whether  the  difpofition  under  the  will  ihould  be  held  as  a 
fafirBume  or Jatifaffint  of  the  covenant  in  the  marriage  articles  ? 

Mafler  of  tbt  Rolls*  How  far  this  cafe  can  be  conftrued  a  ferfirmamt  moft  be 
confidered  from  the  terms  oi  the  covenant  to  fay  800  /.  is  mat  months  ;  but  I  can- 
not fee  how  giving  her  certain  heeific  articles^  or  Mreffing  the  payment  if  one  half  of 
ibe  re/Uue  of  his  gcods^  can  be  held  to  be  tf  legal  performance  of  the  covenant. 

In  SlanJy  v«  frUmore  (i  Wms.  314*)  the  principle  is  laid  down  (whether  tight 
er  not)  that  it  was  a  performance  in  fpecie :  Lord  Hardwkke  proceeded  on  this 
ground  in  Lcev.  D^Araada  (x  Vesey,  i.);  and  in  Barret  v.  Beckford  (i  Vexey,  579.) 
where  he  aUudes  to  that  cafe,  and  fuppofes  that  he  is  deciding  upon  the  Cune  prin- 
ciple, making  ufe  of  this  expreffiou,  *'  this  is  affnal  payment  and  performance,^  Pre- 
Ihming  the  decifion  of  thofe  cafes  proceeded  upon  a  principle  not  applicable  to  the 
prefenr>  I  ihould  have  no  doubt  in  palling  them  by,  'confidering  this  cale  not  to  be  a 
peifoiinance, 

Wtdi  refped  to  its  being  a  fattsfaSlion  in  moft  of  the  modem  authorides,  and 
4pcethe  principle  of  fatisfaBion  was  eftabliihed,  the  court  has  regictted  that  the 
cafes  have  been  carried  fo  far.  The  rule  ihould  be  adhered  to  as  laid  down  by  a 
very  great  judge,  Lord  Somersf  in  Goodfellow  v.  Burcbett  (2  Vern.  198.)  who  ob- 
ferved,  that  c^es  of  this  nature  depend  upon  circumilances,  and  when  a  legacy  has 
been  decreed  a  fatisfa£lion,  it  muft  be  grounded  upon  fome  exprcfs  evidence^  or  at 
leail  a  ftrong  prefumptienf  that  the  teftator  intended  it  as  fuch.  In  Lecbmere  v.  Loid 
Carhfie  (3  Wms.  125.)  Sir  J,  Jehyl  held  that  the  intention  ought  to  be  the  guide | 
adopting  this  hile,  as  unequivocally  laid  down  by  Lord  Somers,  I  cannot  find  any  er- 
frefs  evidence^  or  Jirong  prejumption,  that  this  was  intended  as  a  JatisfaSiOB, 

If  this  opinion  interfered  with  the  difpofition  of  the  will,  I  mould  yidd  (0  th6 
argument,  but  I  think  that  it  does  not,  for  I  cannot  fay  that  he  bad  it  in  centtmptatm 
to  Jat'ufy  the  covenant,  A  further  argument  arifes  from  confidering  what  this  cove- 
nant is;  it  is  that  800 /•  ihould  be  paid  to  his  wife  within  nine  months,  and  dun  a 
further  covenant,  that  in  cafe  there  ihould  be  iflue,  that  there  ihould 'be  a  proviiioa 
for  them.  Had  the  teiVator  intended  to  perform  this  covenant,  it  is  unreaibnable 
to  prefume  he  meant  to  do  fo  in  teto,  Suppofe  the  wifis  had  been  enfeinty  this  will 
would  not  have  provided  for  that  event.  Here  at  leail  is  a  circumftance  which  ren- 
ders it  doubtful  whether  he  intended  it  as  a  fatisfadtion ;  and  I  muil  fay  with  Loid 
tn>trr/ow,  in  Haynes  v.  Mice,  (Brown,  129. ]  *^  if  the  que/Hon  was  pnt  to  metojtjf 
tvhetber  this  vjasfo  intended,  I  dare  not  Jay  fo,^^ 

Suppofe  an  account  gone  into,  and  after  the  expence  and  delay  occafioned  thereby, 
|Ke  iurplus  ihoxild  be  equal  to  the  fum  covenanted  to  be  paid,  would  this  be  a  fiuif- 
fadion  ?  If  the  moiety  of  a  general  refidue  will  not  be  a  fatisfadikioiiy  how  dael 
this  diifer  ? 

Upon  the  general  principle  laid  down  by  Lord  Somers^  and  die  idea  that  the  coiqt 
has  regretted  that  the  cafes  have  been  carried  fo  far,  and  that  an  aliquot  part  of  4 
reJtdueJhaU  not  he  deemed  a  fatisfaiiion,  in  concurrence  with  the  authority^of  Lori 
^hurlow,  I  am  of  opinion  that  this  is  mt  a  fatisfaSion  for  what  the  wiieistatitM 
to  under  the  marriage  articles. 


Lord 
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•  Lord  Dudley  and  Ward,  an  infant,  by  the  Cafe  2op 
Honourable  Thomas  Newport,  ver/iis  the  Lady 
Dowager  Dudley,  &c.  &  econt\ 

And,  65.  95.  151.    Foil,  336.    Ctfettcmp,Talbo^i40. 

THE  care  is  this,  Edward  Lord  Dudley  and  Ward^  the Adowivftlbdl 
plaintifPs  great  grandfather,  being  feifed  in  fee  of  the  j?  fll^fi^*"^ 
honor,  manor,  caftle,  and  borough  of  Dudley^  in  Com.  Stafford^  «««>'^«««m* 
and  of  an  eftate  in  Stafford  and  JVorcefterof  a  great  yearly  value, 
by  leafe  and  releafe,  dated  21ft  and  22d  of  March  1700,  did,  in 
cendderation  of  natural  love  and  aflfedion  towards  his  grand* 
child  Edward  Ward^  Efquire  (the  plaintiflF's  Either)  fon  and  heir 
of  William  Wardj  eldeft  fon  of  the  faid  Lord  DudUy  j  Frances 
Ward  and  William  Ward^  fon  and  daughter  oi  Ferdinando  Dudley 
Wardj  fccond  fon  of  the  faid  Lord  Dudley  Ward\  Frances  Porter 
and  Catharine  Porter^  grand-children  to  his  brother  William 
Ward^  party  to  the  deed,  and  for  raifing  portions  for  them,  and 
for  fettling  his  lands  in  his  name  and  blood  ;  convey  to  William 
Wardy  fenior,  and  IVilliam  DiUes,  defendants,  to  the  ufc,  GTf .  of 
die  (kid  Lord  Edward^  the  great  grandfather,  for  life,  and  then 
to  the  defendants  William  Ward  and  Dilkes  for  99  years,  then 
to  the  faid  Lord  Dudley^  the  great  grandfather,   and  his  heirs 
male  of  his  body,  and  for  default,  Cffr.  to  William  Ward  and 
Dilkei  for  1 00  years,  remainder  to  the  faid  William  Ward^  fenior, 
in  tail,  remainder  to  the  right  heirs  of  the  faid  Edward  the 
grandfather. 

The  term  for  99  years  was  thereby  declared  to  be  in  trui|^ 
that  William  Ward  and  Z>itf  ^x  fliould,  out  of  the  rents,  iflues,and 
profits,  fsTr.  levy,  raife,  and  pay  2000/.  for  the  portion  of  Frances^ 
payable  at  18,  and  50/.  yearly  maintenance,  till  the  portion 
paid ;  to^  raife,  levy,  and  pay  300  /.  apiece  to  Catharine  and 
Frances  Porter ^  and  annuities  of  120/.  apiece  to  the  defendants  * 

Ferdinando  and  William  Wardj  junioty  for  their  feveral  ♦  lives  5        242 
and  300/.  per  ann.  to  the  plaintiff's  late  father,  Edward  Lord 
Dudley^  for  his  fupport  and  maintenance^  payable  half-yearly, 
I  tiU 
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till  the  expiration  or  determination  of  the  faid  t;^rm.  Thefc 
annuities  to  arife  and  begin  to  be  paid  after  the  death  of  the 
faid  Lord  Dudley;  and  that  the  truftees  ftiould  have  all  the 
charges  and  cofts  they  ihoidd  be  at  paad  them  o«t  of  ibe  tnift 
fftate. 

Then  follows  this  claufe.  And  may,  (hall,  and  will  permit  the 
peribn  and  perfon?,  who  from  time  to  time  fhall  have  right  to 
the  freehold  of  the  premiffes,  by  virtue  of,  or  under  any  ufc 
herein  before  limited  or  declared,  from  time  to  time,  to  have, 
ITceive,  and  take,  to  his  and  their  own  uf;  and  benefit^  the  re- 
fidue  of  the  rents  and  profits  which  Hiall  remain  over  and  above, 
or  after  the  prrformance  of  the  faid  trufts,  &e^ 

Then  follows  a  provifo.  That  if  the  pcrfon  or  perfons  that 
fliall  have  right  to  the  freehold,  (^c.  (hall  pay  or  depofit  tht 
*ooo/.  or  fo  much  as  (hall  be  unlevied,  fcfr.  and  fliall,  to  the 
good  liking  of  the  truftees,  fecure  the  payment  of  tlie  faid  feve- 
ral  annuities  ^nd  payments,  then  the  term  to  ceafc,  determine^ 
and  be  void, 

The  M»(^  of       I  need  not  mention  the  truft  of  the  term  for  lOO  years,  for 
the  Rolls'  argu-  ^j^^  augmentation  of  Frances's  portion,  being  out  of  the  cafe, 

ment  ana  rcio-  »  «  *  o  » 

lugon.  that  being  to,  arife  upon  failure  of  iffue  male  of  the  faid  Lord 

Dudley,  the  great  grandfather,  nor  the  power  of  revocation  to 
the  faid  Lord  Edward  Dudley^  for  there  was  not  any  revo- 
cation. 

The  Lord  Edward  Dudley,  the  grandfather,  made  his  will,' 
l8th  of  June,  1701,  and  devifed  the  guardianfhip  of  the  plain- 
tifF's  father  to  the  defendant  TFilUam  Ward,  fenior,  his  brother, 
and  the  guardianfhip  of  William  Ward,  junior,  and  Francn 
W^rd,  the  defendants,  to  him  and  the  defendant  Hodgett ;  and 
thereby  gave  feveral  fmall  legacies,  and  gave  all  the  refidue  of 
his  perfonal  eftate  to  the  plaintiff's  father  (Lord  Edward  Dudley) 
apd  made  him  and  Mr.  Hodgett  executors,  but  Mt^  Hoigitl 
^ij  was  to  reap  no  benefit  thereof,  and  died  30th  oi*  Augufi  17OI  i 
that  the  defendants  William  Ward  and  Dilkn  entered  upon  all 
the  truft  land^^ 
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The  pbtntiff^s  £)ther  aibrwsurds  married  die  Lad^  pimt\ 
the  {JsuBtiflF  in  the  crofs  bill>  and  died  20th  of  Aiarthy  1704^ 
under  age,  and  left  the  lady  enfiint  with  the  plaintiff^  who  is  fan 
;md  heir  to  his  &ther,  and  heir  at  law  to  his  grand&ttber,  and  as 
fucb  is  entitled  to  the  furplus  of  the  rents  of  the  truft  eftatip 
in  Mr.  Ward  and  Mr,  Dilkis^  and  the  benefit  of  the  term  foi^ 
99  7«^8i 

The  Lady  Dianay  after  the  death  of  her  hufband,  brought  he» 
Writ  of  dower,  to  which  the  term  for  99  years  was  pleaded  if| 
bar  i  but  flie  had  judgment  in  dower,  with  a  Ciffit  Excfuik  during 
the  term. 

Edward  Lord  Dudley  and  Ward^  the  plaintiff's  fiidier,  made 
the  Lord  Somen  and  the  Lady  Diana  Howard  executors,  unti^  " 
the  Lady  Diana  attains  her  full  age,  in  truft  for  her ;  Ac  Lady 
Diana  Howard  has  proved  the  will,  and  alfo  taken  adminiftra« 
tion  de  bonis  non  to  Edward  Lord  Dudley^  the  great  grand&ther, 
widr  die  will  annexed. 

The  great  queftion  contended  between  the  mother  and  the 
fon  (for  the  other  demands  on  both  fides,  will,  I  prdfume,  eafily 
be  determined)  is,  whether  the  lady  dowager,  the  plaintiff  in 
the  crofe  bill,  fliall  have  the  benefit  of  the  truft  of  the  term,  as 
to  a  third  part  of  the  profits  above  the  charge  of  the  annuities, 
during  their  refpefti ve  continuance,  and  after  the  determination, 
a  third  part  of  the  whole  profits  as  her  dower. 

And  as  this  cafe  is,  I  am  of  opinion  fhe  ought.    Before  I . 
proceed,  I  muft  declare,  that  I  intend  not  in  the  leaft  to  ener- 
vate the  decree  of  difmiffion  in  the  f  Lady  Bodmyn  and  Vande^  -f.  show.  Pari« 
bendies*s  cafe,  which  ftands  confirmed  in  the  Houfe  of  Lords  j  but  ^*^"*  '' 
to  diftfnguifh   this   prefent  cafe  out  of  the  reafon  and  judg- 
ment of  that  decree,  agreeing  that  it  ought  to  ftand  for  ever  in 
this  court. 

I  obferve  this  term  is  exprefsly  attending  and  waiting  on  the 
freehold  and  inheritance,  nay,  waiting  during  ♦  the  very  charge,        144 
and  ^e  charge  of  the  annuities,  as  to  the  furplus  of  the  profits. 

My 
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My  reafoning  (hall  be  drawn  from  the  original  inftitution  of 
this  court  of  equity  and  confcience  $  and  alfo  from  the  rules  and 
common  law  principles  of  that  which  is  regular  law,  which  is 
bound  to  rules,  to  which  equity  in  general  may  be  faid  to  be 
oppofite  :  for  all  kingdoms  in  their  conftitution,  fays  my 
Lord  Hoiariy  are  with  the  power  of  juftke,  both  according  to 
Ac-  rule  of  law  ahd  equity.  Thefe  are  the  grounds  M^iich  I 
fliaU  go  upon,  and  not  upon  any  notions  or  arbitrary  rules  of 
my  own. 

My  firft  reafon  is,  tha\  the  right  a  dowrefs  has  to  her  dower 
is  not  only  a  legal  right,  fo  adjudged  at  law,  but  is  alfo  a  moral 
right,  to  be  provided  for,  and  to  have  a  maintenance  and  fufte« 
nance  out  of  her  hufband's  eftate  to  live  upon ;  fhe  is  therefore 
in  the  care  of  the  law,  and  a  favourite  of  the  law;  and  upon  this 
moral  law  is  the  law  of  England  founded,  as  to  the  right  of 
dower. 

Now  equity  is  no  part  of  the  law,  but  a  moral  virtue,  which 
qualifies,  moderates,  and  reforms  the  rigoiu*,  hardnefs,  and  edge 
of  the  law,  and  is  an  uqiverfal  truth  >  it  does  alfo  aiEfl  the  law 
where  it  is  defe£kive  and  weak  in  the  conftitution  (which  is  the 
life  of  the  law)  and  defends  the  law  from  crafty  evafions,  ddu- 
fions,  and  new  fubtilties,  invented  and  contrived  to  evade  and 
delude  the  common  law,  whereby  fuch  as  have  undoubted  right 
are  made  remedilefs ;  and  this  is  the  office  of  equity,  to  (uppon 
and  protedl  the  common  law  from  fhiks  and  crafty  contrivances 
againft  the  juftice  of  the  law.  Equity  therefore  does  notdcftroy 
tile  law,  nor  create  it,  but  affift  it. 

Now,  what  is  it  that  hinders  the  lady  from  her  right  ?  She  has 
obtained  judgment  in  dower  at  law,  the  law  has  given  it  to  her. 
Ay  !  but  there  is  a  rule  of  the  law  entered,  called  a  Cefit  Exe^. 
futioj  the  effca  and  power  of  which  ftops  her  execution,  and 
145  the  benefit  of  the  ♦  judgment  that  flic  has  obtained.  For  how 
long?  During'the  term  of  99  years:  A  hard  injunaion;  but 
upon  what  ground  or  reafon  ?  Why,  bccaufe  the  common  law 
fays,  her  title  is  the  marriage,  feifm,  aftual  pofTcffion,  and  death 
•(  her  hufband  5  and  there  never  was  a  ti^c,  if  her  lord  died, 

that 
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that  (he  (hould  have  had  immediate  dower ;  becaufe  diis  tenn 
was  a  legal  intereft  before  the  marriage,  continuing  at  the  time 
of  the  death  of  her  hufband,  and  pleadable  in  bar  by  the  heir  to 
her  demand  of  dower,  and  this  is  the  common  law. 

But  notwithftanding  this,  I  conceive  (he  is  relievable,  and 
that  this  ftri£^  rigofou^  rule  of  the  law  ought  to  be  moderated 
by  equity  and  confcience,  for  thefe  reafons,  and  the  precedents 
hereafter  cited : 

•  i^,  From  the  nature,  end,  and  defign  of  creating  this  term; 
by  At  (ettlement  it  appears  to  be  created  by  Edward  Lord 
Dudley^  for  nudcing  prbvifions  out  of  the  profits  for  his  fon  and 
grandchildren,  which  nature  obliges  him  to  take  care  of;  and 
after  that  office  and  truft;  performed,  the  two  tniftees  are  to 
permit  and  fuffer  die  perfon  and  perfons,  ii^o  from  time  to  time 
fliall  have  a  right  of  the  freehold  of  the  premifles,  to  receive  the 
refidue  of  the  profits  diat  (hall  remain  after  the  performance  of 
the  trufts. 

That  perfon  was  the  dowrefi's  hu(band,  who  had  an  undeniable 
right  to  the  furplus  of  the  profits,  and  had  an  eftate  tail  in  him, 
and  the  dowrefi  under  him  has  a  good  equity  to  have  her  dower, 
becaufe  die  truft  of  the  term  was  exprefsly  to  attend  the  perfon 
that  (hould  have  the  ft'eehold  j  and  her  hu(band  had  the  freehold, 
and  (he  has  the  freehold,  and  the  words  of  the  declaration  of 
the  truft  are  thereby  literally  (atisfied ;  though  I  am  of  opinion, 
diat  if  the  words  had  been  in  general  to  attend  the  inheritance, 
it  would  have  been  the  lame  thing,  and  (he  has  a  right  to  this 
truft  within  the  deicription. 

It  is  no  ftrange  nodon  at  law,  that  long  terms  for  years 
Ihould  attend  and  wait  on  an  inheritance,  in  which  *  cafe  they  246 
are  to  be  governed  and  directed  by  the  intention  of  the  parties 
that  created  them,  and  who,  when  they  have  put  an  end  to  them, 
then  they  have  done  their  office,  duty,  and  truft,  and  have  borne 
the  burthen,  I  mean  have  raiied  thefe  portions,  vrhich  was  the 
original  caufe  of  their  creation,  and  therefore  in  equity  and 
confcience  ought  then  to  ceafe,  and  return  back  to  the  channel 
from  whence  they  were  extraded ;  and  it  is  a  reafon  in  law, 

R  '  that 
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that  cejfante  eaufa  cejfat  effeSiuSy  and  there  is  no  original  conii'- 
deradon  to  give  thein  a  longer  being,  and  fuch  a  term  ought  not 
to  be  made  ufe  of  to  any  other  purpofe,  efpecially  to  deprive  a 
dowre(s  of  her  dower. 

For  the  nature  of  thefe  waiting  terms,  I  muft  compare  them 
to  covenants,  conditions,  refervations,  and  warrantieS|  ^riiich 
my  Lord  Hobarty  in  the  Earl  of  ClanricianTs  cafe,  (ays,  do  all 
wait  and  join  to  the  grants,  w)iereof  he  there  gives  feveral  in- 
ftances,  and  fajrs,  that  a  refervation  of  a  rent,  which  is  but  a 
fliadow,  muft  be  guided  by  the  body,  which  is  the  cftatc ;  why 
fliould  not  in  like  manner  this  truft,  which  is  expre&ly  directed  to 
vrait  upon  and  join  the  freehold,  which  was  in  the  huft»and,aad 
aUb  in  the  dowrels,  be  guided  and  dire<%ed  by  the  body,  which 
is  the  freehold  and  eftate,  and,  as  in  cafe  of  a  refervation  of  die 
rent,  which  follows  the  freehold,  and  is  in  Fecompence  of  die 
land. 

2iByj  Tliis  truft  Is  an  intereft  annexed  to  the  eftate  imtnedi'- 
ately,  as  to  the  furplus  over  and  above  the  charge,  and  is  at- 
tending and  ancillary  to  the  freehold  and  inheritance,  and  this 
truft  is  a  right  in  confcience  to  take  the  furplus  of  the  profits, 
during  the  continuance  of  the  charge  and  the  annuities,  and  die 
whole  profits  after  the  charge  raifed  and  fatisfied,  and  does  iiioft 
certainly  cnfiie  the  nature  of  the  land ;  for  what  are  the  profits, 
but  the  lands,  or  what  is  the  land,  but  the  profits  ?  and  the  lord 
was  ever  in  pofleffion  of  the  land-  by  his  guardian  and  tzvAte^ 
and  was  perfeA  owner. 

2j^y  *  There  can  be  no  queftion,  but  this  term  does  attend  the 

inheritance  and  freehold ;  but  then  the  queftion  is,  To  what 
purpofe  does  it  attend  i  I  conceive  that  it  docs  attend  to  the 
iame  purpofes  as  an  advowfon  appendant  does  to  a  manor  i  ^ 
commonage  appendant  to  a  meflfuage  and  land ;  a  villain  it- 
gardant  to  a  manor ;  any  thing  that  is  an  aeceftry,  and  that  fel- 
lows the  nature  and  condition  of  the  principal :  nay,  it  is,  as 
die  logicians  term  it,  adjun£ium  fubjtiHy  an  adjund  or  quality 
adjoined,  or  rather  re^annexed  to  its  fubjeil  in  the  peribn  of 
the  owner  of  the  freehold ;  but  in  fome  cafes  it  iecms  to  be 

merged 
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fnerged  ot  confounded  in  equity,  for  it  is  aflets  fiibjeft  to  a 
debtor ;  and  is  not  doWer  a  debt,  and  out  of  the  land  too  i 

And  therefore  my  Lord  HaU^  in  Sir  John  Saunders*^  cafe^ 
JI<Sclf,  20.  Car.  2*  is  of  opinion,  that  fuch  a  waiting  term  does 
not  prevent  dower,  or  ought  to  ftav^  off  a  debt ;  for  fuch  a 
term  fliall  be  aflets,  fays  he,  if  it  attend  an  inheritance  in  feC 
fimple  J  but  not,  if  it  attend  an  cftate  tailj  which  is  riot  fubjed 
to  debts  in  equity  ;  biit  here  the  lord  has  an  eftate  tail)  to  Which 
dower  is  incident,  and  therefore  fliall  attend  the  dower. 

And  in  Sir  Gecrge  SauruUrs's  cafe  it  was  adjudged,  that  a 
waiting  term  in  truft  follows  the  eftate,  as  the  fhadow  does  the 
body,  and  is  of  the  fame  nature  aiid  quality,  and  it  is  there  com« 
psu'ed  to  a  box  of  Writings  which  follows  the  land. 

The  dowrefs  here  ought  to  be  regarded  as  a  purchafer^  eon« 
fidering  het-  portion^  her  quality,  a  match  no  way  unequal^  31 
marriage  treated^  no  ill  method  or  ptaftice  ufed^  looked  upon  by 
good  and  learned  coUnfel  to  be  dowable,  the  young  couj^  be- 
ing youngs  under  age^  and  unwilling  to  ftay  till  age  to  make  d 
fettlement)  and  above  all^  no  debts  or  por^ojis  on  the  eftate,  but 
two  or  three  annuities^ 

Again,  flie  ought  to  be  prcferted  to  the  heir  hef  fon  j 
iftj  Becaufe  her  right  (though  it  may  be  faid  concurrent)  is  ^ 

prior  in  time  to  the  heitv  it  began  by  the  mtermarriage*  ^  2dly,        24^ 
That  the  heir  lofes  (if  J  may  call  it  fo)  but  one  third  to  his 
mother  for  her  ddwerj  aiid  retains  two  thirds  to  himfelf,  which 
is  not  unreafonable. 

3^/fy,  The  courts  of  law,  though  (he  has  judgmeritj  cannot 
liilift  her  againft  this  term,  becauib^  being  a  truft^  they  have  no 
cognizance  of  it^  and  is  a  creature  of  this  court,  and  only  de- 
terminable here  ^  and  without  the  afliftahce  and  relief  of  thi$ 
court  the  judgment  for  dower  is  enervated  and  eluded  by  the 
OJit  Exicutio^  fof  by  Ac  judgment  flie  has  tower,  and  by 
the  Ceffit  flic  is  prevented^  dm'ing  the  tetm  of  99  years  5  and  ff 
is  moft  probable  that  flic  will  not  outlive  the  99  ycarSj  without 
which  ii^^ cannot  have  benefit  of  her  judgment,   and  all  the 

R  a  remedy 
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remedy  at  law  b  vain  and  iUuforj^  and  no  remedy  any  where 
but  here ;  and  yet  her  right  is  fixed  and  unfixed  by  the  judg* 
ment  at  law,  and  right  without  a  remedy  is  nodiing  ;  and  there- 
fore I  hdd  the  common  law  to  be  defedive  in  this  cafe  as  to  die 
execution,  and  ought  to  be  affifted  by  equity. 

But  to  conclude  this  pointy  as  between  the  dowrefi  and  the 
heir,  diis  very  cafe  is  admitted  in  the  very  argument  of  the 
Lady  BoJnrfn  and  VandikhenAf^  for  ((ays  die  printed  cafe, 
Parlianuttt  Cafes^  71.)  it  peiiiaps  would  be  prevalent  Ugainft 
an  heir,  but  not  againft  a  purchafer  i  and  fo  I  conclude  it  to  be 
beyond  a  perhap. 

It  is  objected  here  (as  in  that  laft  cafe)  that  the  demand  of 
dower  is  a  right  not  arifing  by  the  agreement  of  .the  parties 
(vdiich,  if  defe£tive  or  imperfed,  might  be  fupplied  by  equity) 
but  by  operation  of  law :  now  I  prefume  the  difference  is  meant 
between  a  defedive  jointure  and  dower ;  but  I  conceive  that  it 
is  a  diftin£tion  without  a  difference,  in  words  only,  not  in  fenfe^ 
and  a  marriage  is  as  much  a  contract  (and  I  am  fure  more 
(acred)  and  ought  to  be  as  much  regarded  and  relieved,  as 
^  defedive  jointure,  idiich  is  the  agreement  of  die  parties : 
the  diftindion  is  commonly  exprefled  in  Latin  ;  dower  is  ex 
prmfane  legis^  a  jointure,  ix  provifione  bminis. ;  but  each  of 
2AQ  them  is  but  a  proviflon  for  the  *  wife,  and  that  the  law  makes 
ought  to  be  regarded,  and  fupported  by  equity  preferable  to  the 
other  ;  they  are  both  grounded  upon  contra£b,  as  my  Lord 
Chancellor  Jefferies  (ays,  in  the  report  of  Lady  Radmr's  cafe, 
and  he  could  not  imagine  a  reafon  why  a  jointrefi  (hould  be  re- 
lieved againft  fuch  a  waidng  term,  and  not  a  dowrefs  ;  it  is 
diere  alio  agreed,  that  if  a  leafe  be  made  precedent  to  a  mar- 
riage, in  truft  to  pay  debts,  the  heir  paying  the  debts  (hall  be  re- 
lieved againft  die  leafe,  and  fet  it  aCde,  why  not  die  dowrefs  \  I 
think  fo  too. 

I  (hall  now  give  an  anfwer  to  the  judgment  in  my  Lady  B^i* 
n^fCs  and  Vandinbendfs  cafe,  which  is  cited  to  over-rule  diis 
€afe  in  point* 

.  I  conceive 
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I  conceive  that  cafe  purely  to  have  been  decreed  in  fiivour  of  ' 
a  purchafer,  and  the  ftrength  of  it  to  be  grounded  on  the  gene-  / 
ral  inconveniences  that  would  attend  all  purchafers,  tcna  fide^ 
without  notice,  which  was  the  point  my  Lord  Jeffiries  and 
Somers  went  upon,  and  for  which  occafion  was  cited  the  cafe 
of  Baffit  verfus  Nojwortbyj  26  Car.  2.  in  Lord  Nottingham's 
time,  which  ^vas  thus:  Nofworthy  pleaded  himfelf  a  purchafer  for 
valuable  confideration  without  notice,  which  plea  being  proved, 
came  to  be  heard  upon  the  merits,  and  the  Lord  Chancellor  de- 
clared. That  a  purchafer,  honafide^  and  without  notice  of  any 
defe£i  in  his  title  at  the  time  of  his  purchafe,  may  lawfully  buy 
in  any  ftatute  mortgage,  or  any  other  incumbrance  ;  and  if  he 
can  defend  himfelf  by  thofe  at  law,  his  adverlary  fhall  have  no 
help  in  equity  to  fet  thofe  incumbrances  afide,  for  equity  will  nqlt 
dilarm  a  purchafer ;  and  precedents  of  this  kind  are  ytry  ancient 
and  numerous,  where  the  court  has  refiifed  to  give  any  afliftance. 
againft  the  purchafer,  either  to  the  heir,  or  to  the  widow,,  the 
&therlefs,  or  to  the  creditors,  or  to  one  purchafer  againft  an- 
other ;  and  this  rule  in  Chancery  is  in  vindication  of  the  com- 
mon law,  where  the  maxims  which  refer  to  defcents,  difconti- 
nuances,  non-claims,  and  collateral  warranties  ♦  are  only  the  wife  ^m^ 
arts  and  inventions  of  the  law  to  prote£i  and  quiet  the  pofleffion| 
and  ftrengthen  the  right  of  purchafers,  i^c. 

I  have  cited  thefe  reafons  at  large,  becaufe  it  (bmgthens  the 
judgment  in  Vandenbendy^s  cafe,  and  let  all  fuch  purchafers  be 
fupported  and  protected  $  but  furely  die  precedents  in  this  cafe 
will  not  fupport  the  heir  in  our  cafe  againft  another  diat  demands 
|jer  dower. 

As  to  t}ie  precedents,  I  ihall  mention  fome  that  weigh  with 
me,  befides  the  natural  juftice  of  the  cafe. 

The  firft  I  ihall  make  ufe  of  is  f  FUtch$r  and  RMnfon's  cafe,  <(VSd.  thSsMOt 
6  Mayj  1653.  Hgnry  RoUnfin^  on  good  confideration,  promifed  RegiflJ^Book 
to  affure  the  manor  of  Buckton  to  his  cldeft  fon  in  fee ;  but  fill-  J^^^lldti  VJti"l 
ing  into  fbme  trouble  for  counterfeiting  a  warrant,  he  conveyed  SuttM^  %  Wm. 
Bufiton  to  his  younger  fon^  in  truft,  only  to  fecore  it  againft  a 

R  3  forfeiture. 
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forfeiture.  The  father  being  freed  from  trouble,  conveyed  Bueh 
ton  to  his  eldeft  fon,  and  dies  :  the  cldeft  fon  dies  and  leaves  a 
widow,  having  no  iflfue,  and  the  younger  brother  his  heir ;  on 
dower  brought  by  her,  the  conveyanqe  to  the  younger  brodier 
was  given  in  evidence,  whereupon  (he  was  nonfuited  j  but  upon 
9  bill  brought  by  her  here,  the  cafe  appearing  ut  fupra^  (he  had 
a  decree,  and  a  commiiSon  directed  to  fet  out  the  thirds  $  and 
though  this  was  much  contefted,  yet  equity  and  juftice  pre- 
vailed s  and  though  the  time  in  which  this  was  adjudged  may 
be  objeSed,  yet  f  were  they  learned  rnen^  who  deliberated  well, 
and  pronounced  their  decrees  and  judgments  according  to  tfieir 
oaths,  and  according  to  juftice  and  equity. 

Serjeant  Vjughan^s  cafe  is  in  point ;  and  SneUza/i  Ciaf%  cafc, 
which  was  heard  6  If^.  and  M, 

The  common  law  is,  that  if  a  rent  be  referved  on  a  leafe  for 
years,  made  precedent  to  marriage,  the  wife  fhall  recover  dower 
of  the  third  part  of  the  rent  immediately,  and  alio  of  the  land, 
vnA  a  Cejpt  Executio  durante  Termino^ 

IKl  •  *  Why  then  ihould  not  the  declaration  of  the  furplus  of  the 
profits  to  the  next  perfon  to  whom  th^  freehold  fhall  come  be 
looked  upon  in  confirudtion  to  be  a  refervation  of  rent,  as  it  is 
in  tSt&  and  in  intention,  and  fo  to  be  confirued  in  equity  to 
aflift  a  right  of  dower ;  for  a  rent  is  certainly  part  of  the  profit 
of  the  land,  and  is  paid  therewith,  why  fhould  not  this  fupply 
a  refervation  in  equity  ? 

I  think  I  have  law  and  equity  on  my  fide,  and  likewife  the 
precedents,  which,  accqrding  to  my  Lord  Hobartj  270.  are  built 
upon  reafon  and  juflice,  and  tantum  habent  de  lege^  quantum  ha- 
hent  dejujlitla ;  I  mufl  therefore  decree  the  lady  dowager  the 
benefit  of  this  trufl  term,  and  that  the  truflees,  Mr.  fFarJ  and 
Mr.  DiUesj  do  account  to  her  for  the  third  part  of  the  clear  pro- 
fits, above  the  charge  of  any  yearly  annuities,  from  the  death  of 
her  hufband,  and  from  time  to  time  for  the  future  during  the 
term,  and  the  term  to  ftand  charged  dierewith  during  her  life ; 
the  truflees  to  be  allowed  their  coils  and  charges  according  tQ 

f  H%Ur\rp9n,  WbUlockf  and  I.j/7#>  were  at  that  period  Commiflioaert  of  the 
C.^it  Seal. 
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Ac  Scci,  and  to  be  indemnified,  and  cofts  to  be  paid  to  the 
plaintiff,  the  lady,  and  all  the  defendants,  out  of  the  truft  eftate. 

Franklyn  verfus  Earl  of  Burlington.  Cafe  204. 

2  Vera.  51s.  S.  C.    I  Eq.  abr.  200,  pi.  7.  Ant^  207.  and  referescei. 
nichari  Earl  of  Burlington^  in  1697,  dcvifes  thus :  lum^  My  ^^^^^ 
^^  will  and  pleafure  is,  that  the  furniture  auJ  pi£hires  in  tny  matiresattlic 
houfcs  at  J.  B.  and  C.  fhall  always  remain  there,  and  not  in  i^J^  Jltof^ 
the  power  of  my  executors  to  difpofe  of,  but  (hall  go  with  my  ^^^J^JJ^  *** 
(aid  houfcs  to  fuch  of  my  grandchildren  as  Ihall  be  in  the  pof-  <bndyttfed»  and 
feffion  thereof;  and  then  appoints,  that  the  plate,  gilt  with  gold,  Wn,  wheThe 
belonging  to  his  chapel  at,  faff,  together  with  the  ornaments  J^*/^"J^ 
thereof,  fhould  remain  to  the  perpetual  ufe  of  the  faid  chapel,  and  d^. 
makes  Z),  executor,  to  whom  he  givea  all  his  perfonal  eftates 
except  what  is  before  bequeathed,   of  what  nature  or  kind 
foever, 

♦  The  queftion  was.  Whether  Ae  plate  the  tcftator  conftantly        251 
uied,  and  removed  with  him  when  he  went  fiom  one  houfe  to 
another,  (hould  go  to  the  executor  by  the  laft  claufe,  or  belong 
to  the  houfes  under  die  word  furniture  f 

My  I^rd  Keeper  was  of  opinion,  that  the  word  furniture  in 
a  large  fenfe  takes  in  plate,  but  not  here,  becaufe  he  diftin- 
guifhes  the  chapel  plate  from  the  furniture ;  and  the  pl^te  of 
prdinary  ufe  that  was  carried  with  him,  would  no  more  be  iaid 
die  furniture  of  one  than  of  the  others,  and  he  meant  only  the 
psttcukr  furniture  of  each  houfe;  fo  the  plate  went  to  &is  exe- 
cutors, and  liable  to  the  plaintiffs,  who  were  creditors. 

Tilly  verfus  Bridges.  Cafe  205. 

MY  Lord  Keeper  was  of  opinion  in  this  cafe,  that  when  x  Eq.  abr.  2S5, 
onelias  tide  to  die  poffeffion  of  lands,  and  makes  an  en-  ^*;5Vs.c.dr^I 
try,  whereby  he  becomes  entided  to  recover  damages  at  law,  ^"^y^**<** 

2  JSQ.  abr*  Coo. 

for  the  dme  die  polleffion  was  detained  from  him  after  fuch  en-  s.  c.  Poft,  516. 
try,  he  fhall  not  turn  that  a<5lion  at  law  into  a  fuit  of  equity, 
and  bring  a  bill  for  an  account  of  the  profits,  except  in  f  cafe  ^t  *  Wiai.645. 
em  infanty  or  fome  other  very  particular  circumftances. 
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Cafe  206.  Bcft  verfus  Stampford. 

Glib.  Ch.  S53.  I  Eo.abr.  14'*  P^*  >•  *74»  pl*  ?•  S*C«  >  "^^xn.  43.  i8S.  a  Vera,  i  and  ^.  5x6^ 
S.  C.  1  SaliL  154*  S.  C«  %  frecjnaoi  iSS.  S.  C.  a  Wmt.  ftjd,  3  Wms*  33o,— See  alio,  1  l^mi, 
360*    Brown^f  Rep.  70* 

Femeinheri.  A  Feme  inheritrix  before  marriage  raifes  a  term  for  1000 
foMooo'ycanT  -^^^  T^arSj  in  truft  for  hfcr  intended  hufband  to  receive  4c 
hliS^forSfe  profits  during  their  joint  lives;  and  if  they  fliall  have  any  chil- 
tfaen  for  their  ^VL^  in  truft  foT  fuch  children,  their  executors  and  adminiftra-i 
^eir  execttton  tors,  during  the  reft  of  the  term ;  and  if  the  huiband  furvive  hcfi 
S^J^IfSi  in  truft  for  him,  during  his  life  ;  but  if  (he  furvive  him,  ♦then 
wile  fttrriTes,  in  ||j  (j^f^  f^|.  ]|^  }^^  executors  and  adminiftoitors,  during  the  reft 

executors  and     Of  the  term* 

adminiftrators* 

The  huiband  dies  without  \Shlt\  the  wife  marries  a  iecond  huiband,  and  dies;  the  huiband  takci 

out  adminiftration  to  hett  yet  decreed  that  the  term  fliouid  attend  Uie  inheritance. 

^53  The  huiband  dies  without  children,  and  the  wife  furvives, 

and  takes  another  huiband,  who  furvives,  and  takes  out  adminif- 
tration to  her. 

The  queftion  was,  If  the  faid  term  (hould  go  to  him,  or  at* 
tend  the  inheritance,  and  go  to  the  heir  ? 

L§ri  Kteper.  This  is  only  an  unlkilful  dedaradon,  and  not 
the  intent  of  the  party ;  and  the  particular  purpofe  being  ferved, 
it  muft  attend  the  inheritance,  for  fo  I  think  it  was  at  her  fc- 
cond  marriage,  and  diat  could  not  be  altered  by  her  death,  for 
ijuiidt  fequitur  hgtm^  and  cited  PotthiU  and  PoUhiU\  and  if  tbs 
Urm  and  inberitance  had  been  in  the  fame  handsy  it  Would  bavi 
tn^i^^fi  here  itfhatt  be  attendant  in  equity. 
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Parrot  verfus  Treby.  Cafe  aoy. 

I  Sq.  a|>r.  125^  pl«  4*  S.  C* 

ON  a  bill  brought  to  call  a  truftee  to  an  account,  it  was  when  out  bUi 
held  by  my  Lord  Keeper,  that  if  he  by  anfwer  Submits  ^  ^J^^*^^]*^ 
readily  to  it,  though  on  the  account  he  be  found  in  debt,  yet  he  by Mifwerfub- 
fhaU  pay  intereft  for  the  balance  only  from  the  time  of  the  ac- it,  though  found 
count  liquidated,  and  no  cofts,  if  he  has  not  mifbehaved  lum-jHtc^^'forthr^ 

felf ;  but  whereas  in  this  cafe,  he  (aid.  in  his  anfwer,  he  believed  balance  only, 

'  ^  '  from  the  time  or 

the  plaintiiFconfiderably  indebted  to  him,  and  after  the  matter  the  account  fi. 
had  depended  20  years,  is  found  200  /.  in  the  plaintiiF's  debt,  J^ft/.  j^Xs^  jf* 
he  (hall  pay  intereft  from  the  time  of  the  bill ;  for  he  admits  by  JjJe^^"^^^ 
fuch  anfwer,  that  he  has  not  kept  any  money  for  the  plaintiffjh««»»f  fo""* 
ufeleft,  or  unemployed,  and  m  a  manner  dares  the  plaintiff  to  pay  intereft  aad 
die  account,  and  therefore  muft  pay  cofts,  as  the  plaintifF  muft  ^^^ 
have  done  if  he  had  been  found  indebted  to  him- 
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De  Term.  S.  Hill.  1705; 
Cafe  ao8.  *  Gore  verfus  Knight. 

S  Eq.  i^r.  66,  pit  4«  S«  C«  |  Vera*  «45.  S*  C.  %  Vem.  5)5.  t  Eq.  abn  149*  c*  !•  i  Whm .  rs€« 
%  Wins,  316,  X  ^^ey,  303,  5x8.  s  Vcsey,  191*  3  Atk,  695.  709,-— ^Vid,  Biowd's 
Kep.  16. 

A  feme  covert,  f  TT7HERE  2i  woman  before  marriage,  by  confent  of  the 
1ft  of  a  rcauT  VV  "^^^  mafccs  ovcr  bor  eftate,  rtal  andpirfonal^  uheet 
^l!ftf^L  ^^  ^^  ^JP^M  ^1  *«  produa  or  increafc  of  it,  or  that  which 
fttrotenfi^  may   conus  in  Ueu  of  iu  (hall  be  alfo  at  her  diipolal. 

f  roiic  as  ihe  pleafct. 

t  Vide  Pewelifr.  H^nket  {%  Wms,  8t.)  where  the  wife,  after  $be  Jesth  ofbtr 
httfianJf   fp«i  mt  fermiUta  19  recover  tkt  0rrufrt  »f  btr  ftfmtU  pOtir^ 
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>  '    »     ■  ■^ww^w^i»^fc^»^^— !■ 


Poweltt;«5^/  Biell.  Cafe  209, 

I  Sq»  abr.  60,  pU  7.  S.  C.  2  Vera.  6x.  1 18.  2  Pitemany  220.  Ch,  CafeS)  295.  2  Eq.  abr*  1349 
Cr  5«  S.  C.  (R.}^ee  alfo,  1  Wms.  465.     3  Wms.409.     Cafes  temp.  Talb.  xyj. 

TH  E  defendant  had  married  an  adminiftratrix  to  her  for*-  An  executrix  « 
mer  hufband,  to  a  fhare  of  whofe  perfonal  eftate  the  •<imin»ftr*trir 
'  ^  waftet  the  per- 

plaintifF  was  entitled ;  the  adminiftratrix  was  h'kewife  entitled  to  fonai  eftate,  ajui 
a  third,  ai>d  before  her  fecond  marriage  had  wafted  great  part  diet"  SieTuf-*"* 
of  the  eftate,  and  then  died.  »>J°^  ^f "  ^ 

'  ^  chargeable  in 

equity  to  anfwer  it  in  nature  of  a  debt,  fo  hr  as  any  fortune  of  bis  wife's  come  to  his  hands  will 
extend,  unlefs  he  had  made  a  fettlement  on  her  adequate  to  that  fortune,  without  notice  of  the 
4cbts  or  devaftavits. 

*  This  bill  was  brought  againft  her  hufband  to  have  an  account  ^  c6 
of  the  eftate,  and  a  fatisfafiion  for  his  ihare ;  and  being  heard 
at  the  Rolls,  an  account  was  decreed  to  be  taken  of  what  of 
die  eftate  had  come  to  the  hands  of  the  adminiftratrix  before  her 
fecorid  marriage ;  and  alfo  what  had  come  to  her  or  her  huf- 
band's  hands  fince  the  marriage  ;  and  the  plaintiff  to  have  latis- 
faiSUon  againft  the  defendant  abfolutely,  for  fo  far  as  came  to  his 
or  his  wife's  hands  after  marriage ;  and  for  what  came  to  her 
bands  before  her  fecond  marriage,  to  have  a  (atisfa£tion  againft 

the 
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the  defendant,  fo  far  as  he  had  any  eftate  of  his  wife's ;  and  dus 
was  aiSrmed  on  appeal  to  my  Lord  Keeper, 

Mr.  Vermn  faid,  it  has  been  feveral  times  held,  that  where  a 
man  marries  a  .woman,  without  ftipulating  for  any  particular 
fortune,  or  makiAg  any  iettlement,  if,  after  the  death  of  the 
wife,  debts  of  hers  appear,  the  Itufband  (not  being  a  purchafer 
in  fuch  cafej  (hall  be  aniWerable  for  the  debts  of  the  wife  in 
equity,  fo  fju  as  he  had  any  money  or  other  perfonal  eftate  of 
bcrst 

Cafe  110,  f  Aftry  vtrfus  Aftry* 

I  Rep-  177.     I  Vera.  66.  Jjj.  414.    %  Vem.  $i3#    Ca^  temp.  Talb.  73.    »  Vaicy,  367,  640, 
Cowper*«  Rep.  65 x.    Brown*!  Rep.  450. 

|f  t  mtn  gives  T*  N  tKis  cafe  was  cited  the  cafe  of  Sir  George  Crooi*s  daugh- 

fJdWidcWi^  X  tier,  who  had  left  a  powet  to  his  -  wife  to  devife  her  eftate 

Ws'SiJS  dSu  among  his  three  daughters,  in  fuch  proportions  as  fhc  (hould 

dien^ihemuft  ^^j^  ft^.  y^^  j^  y^  j,ejd  In  {his  couft,  that  fhe  muft  divide  it 

4o  It  cquallyt  '  J.  t  '         r 

amongft  them  equallj^  vnlefs  a  gopd  reafon  can  be  given  for 
doing  pthfimife. 

f  Tt  has  been  held,  that  a  parent  may  execute  a  popcr  of  ^pointmoit  y««f v^^i 
buC  not  Co  jKi  to  be  iUufor}*  x  Vezey»  59. 
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Orby  verfus  Lord  Mohun.  Cafe  211. 


%  Vcfo.  531.  tnd  CUb.  B).  lUp.  54$.  8.  C.  noN  fiilly  tcpeited.    1  Eq.  abr.  ]43«  pi.  5.  S.  c« 

TCItUn  Gerrardf  tfiiuuit  for  life,  with  power  to  make  leafes  for  Taumt  for  lift, 
■*  a  I  years,  ot  three  Uves,  fo  as  upon  every  leafe  of  fuch  ]^*£^*'of 
lands  as  have  been  ufually  letten,  and  fines  taken  for  them,  the  tu  Uad  mncient. 
old  accuftomed  rent,  or  more,  be  yearly  referved,  and  fo  as  ferving  the  an- 
upon  every  leafe  of  other  lands  not  tifually  letten,  nor  fines  taken  ^^^^{J^ 
for  them,  Aere  be  referved  the  beft  improv^  rent  that  can  be  ijndi,  wfciring 

'  tne  belt  impro?* 

rotten  for  the  lame,  and  the  leflees  to  execute  counterparts  editats^miket 

^^  a  general  leafe 

thereof*  of  lU  tbe  laadt« 

Bfenrlagicatutheveiy  WMdtof  the  pmvtr.    Leaft  adjudged  void  by  the  Lotil  Keeper*  and  Chief 
Jufticc  Trtotr,  againft  the  opinion  of  HUt^  Chief  Juftioe. 

FittM  Girrardy  by  indentu|«  31  Deamier  1702,  demifes  to 
^  defepdants  all  fuch  huids  as  have  been  ufually  letten,  and 
fines  taken  for  them,  for  99  years,  if  three  perlbns  ihould  fo 
l(mg  live^  with  a  refervadon  in  theft  words,  yiiUint  tnd  paying 

thertfiri 


therefore  the  refieSfhe  old  and  accujtonud yearly  rents ;  and  if  this- 
refervation  was  puifuant  to  the  power,  was  the  queftion. 

258  E  ♦My  Lord  Chancellor,  being' aflifted  with  the  two  Chief  Juf- 
tices,  HJt  and  Trevor^  decreed,  that  this  leafe  was  not  good  to 
bind  the  remainder^man. 

But  my  Lord  Chief  Juftice  Holt  difTered  ill  opinion,  and  held 
this  leafe  good« 

I/?,  Becaufe  the  refervation  bciitg  in  tl;ie  very  words  of  the 
power,  if  the  power  was  good,  the  refervation  muft  be  fo  too, 
for  the  fame  words  muft  have  the  fame  meaning  in  both ;  and 
if  a  fum  certain  had  been  referved^  y^  it  muft  hkve  been  aver- 
ted to  have  been  the  ancient  and  accuftomable  rent,  or  more  ^ 
and  therefore  this  refervation  in  the  words  of  the  power  may  be 
helped  by  fuch  an  averment,  and  confequently  is  good* 

2i^,  That  if  any  of  the  lands  comprifed  in  this  leafe  had 
not  been  anciently  let^  though  the  refervation  in  fuch  manner  2A 
to  them  would  be  void,  yet  the  leafe  would  remain  good  as  to 
the  others* 

3^^,  Though  all  the  lands  were  comprifed  in  this  one  deed 
of  leafe,  yet  the  remainder->man,  \dio  is  to  have  all  the  deeds 
^  in  his  cuftody,  might  eafdy  diftinguifli  them,  as  well  as  if  they 
bad  been  let  by  fevcral  leafes  as  they  were  formerly. 

But  my  Lord  Chancellor  and  Trevor  held  this  leafe  void 
againft  the  remainder-man|  and  not  purfuant  to  the  power* 

lyf,  Becaufe  it  was  intended,  that  the  words  of  the  powef 
(hould  be  turned,  ^erbatim^  into  a  refervation  in  leafes ;  and  to 
*  fay,  that  if  the  words  in  die  power  are  good,  they  cannot  be  bad 
in  the  refervation,  fuppofe,  in  the  power  to  rtake  leafes,  it 
was  provided,  that  in  every  fuch  leafe  there  fhould  be  inferted 
fuch  covenant*  as  are  ufiial  in  leafes  in  that  counQr^  and  a 
leafe  were  made  in  the  very  words  of  die  power^  would  diis  be 
good?  Certiinly  not,  nor  would  it  be  aided  by  any  i^ecial 
rerdi^  finding  the  covenants  ufual  in  that  cowity* 

%dlj, 
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2dfyy  The  queftion  in  diis  cafe  is  not  between  the  leflbr 
and  lellee  (between  whom,  perhaps,  the  leafe  might  be  good, 
and  the  rent  recoverable)  but  the  ♦  queftion  is,  as  to  the  2<q 
remainder-man,  whofe  remainder  and  inheritance  is  to  be 
charged  by  a  power,  which  is  to  be  taken  ftrifUy,  and  is  not 
purfued  s  for  the  intent  thereof  was,  that  a  certain  rent  might 
be  referred  upon  every  leafe  to  be  made,  that  fo  he  in  remain* 
der  might  know  how  to  come  at  it,  and  from  his  afiion  for 
die  recovery  thereof,  which,  as  this  refervation  is,  he  cannot  do^ 
but  will  be  involved  in  perpetual  controverfy  and  uncertainty^ 
for  he  muft  not  only  aver  and  avow,  that  the  fum  he  diftrains  for 
is  the  ancient  rent,  but  muft  alfo  prove  it  i  for  if  the  tenant  can 
ihew  another  more  ancient  rent,  then  he  may  nonfuit  the  re-* 
mainder-man,  and  fo,  toties  quoties^^  he  diftrains  or  avows  for  any 
rent  the  tenant,  by  dewing  that  another  rent  has  been  referved 
may  baffle  him,  and  keep  the  land  in  fpite  of  his  teeth,  without 
any  rent  at  all,  till  he  is  fo  lucky  as  to  hit  upon  the  true  fum 
referved  upon  every  feveral  leafe,  which  will  be  very  difficult  for 
him  in  the  remainder  to  do,  and  is  no  ways  agreeable  to  die 
meaning  of  the  power :  but  if  a  certain  f^m  had  been  referved^ 
and  die  counterpart  fliewn  under  the  tenant's  hand,  he  muft 
either  ihew  a  more  ancient  rent,  or  it  will  be  prefumed  for  the 
plaintiff;  and  if  he  fiiould  (hew  one  more  ancient^  the  confe* 
quence  of  that  will  be  the  avoiding  of  his  own  leafe,  which  to 
imagine  he  (bould  attempt  is  abfurd ;  and  without  defeating  of 
the  leafe  he  can  never  avoid  payment  of  the  rent,  when  it  is  re* 
ferved  in  certainty ;  but  as  it  is  referved  here,  it  is  wholly  un- 
certain y  and  my  Lord  Chancellor  iaid,  it  was  the  firft  attempt 
that  ever  was  made  to  delegate  the  power  genersdly  that  was  to 
have  been  executed  particularly,  and  was  a  new  invention, 
tending  to  introduce  perjury,  forgery,  and  frauds,  and  therefore 
aot  to  be  countenanced* 


Grice 


DeTcrin^  8.  Triil,  iy66. 

160  . 

Cafe  212.  *  Grice  ver/us  Goodwin^ 

S  w**r!l^     •yOA»  Grue  By  will  devifes  his  real  eftatc  to  his  wife  fof 
appearing  in  the  ^   fife,  and  after  to  Thdmas  his  fon  for  99  years,-  if  he  ihould 

Dody  o<  tuC  QC* 

«Ke.  h  long  live,   charged  with  the  payment  of  500  /.  apiece  to 

^      yohn  and  Thomas^  the  two  eldeft  fons  of  his  fon  Thoma$^  at 
their  ages  of  21  years,  and  dies* 

Afterwards  John  the  grandfon  dies,  in  1694,  an  infant,  and 

inteftate ;  after,  in  1698,  Thomas  the  father  dies,  Without  taking 

adminiftration  to  John  his  fon  ;  and  a  bill  was  brought  to  hav6 

,       an  account  and  diftribution  of  the  perforial  eftate  of  John  Grice 

the  grandfather,  Thomas  the  father,  and  John  the  fon. 

On  hearing  the  caufe,  the  court  had  decreed  the  500/.  le- 
gacy, devifed  to  John  the  grandfon,  to  be  diilributed  amongfl 
his  mother,  brother,  and  fifiers,  equally  \  and  a  bill  of  review 
being  brought  to  reverie  this  decree, 

f  cSVV*r"  '^^^  ^**  ^^^^^  afTigned  was,  that  on  the  death  otjohn  the 
Granger,  at  the  gnuidfon,  iH  the  life  of  Thomas  his  fiitfaer,  his  500  /•  legacy 
Tefttintfaefa-  vefled  in  his  father  by  the  Statute  of  Diftributions,  thosgh  he 
^Iteo?WftribV.  ^^^  ^^^  adminifbation  t6  him,  and  therefore  ought  not  to  have 
tiont»  although  been  diftributed  as  the  perfonal  efbte  of  John  the  grandfon,  but 
edminiftracioAto  as  the  perfonal  efbte  of  Thomas  the  father,  and  then  the  mother 
fuch  child.  iii^ould  be  entitled  to  a  third  of  itj  and  it  was  admitted  it  ought 
to  have  been  fo. 

But  it  was  Infifted,  this  error  did  not  appear  in  the  body  of 
the  decree  as  drawn  up ;  for  though  it  wa^  laid  in  the  bill,  diat 
the  grandfon  died  in  1694,  and  the  fiaither  in  1698,  and  that  it 
is  confefled  in  the  aufwer  they  died  about  the  times  in  the  bill, 
yet  die  defendants  being  infants,  their  admiffion  is  not  fufficient 
261  unlefs  proved ;  and  it  fhall  be  fuppofed  it  was  not  proved,  *  be^ 
caufe,  if  it  had,  die  court  could  not  have  made  fuch  a  decree^ 
aad  the  proofs  now  cannot  be  referred  to. 

On  the  other  fide  it  was  faid,  taking  the  b&  to  be  as  ap« 
pears  on  the  face  of  the  decree^  as  drawn  up%nd  inrolled,  it  ia 
a  plain  error,  and  it  muft  be  fo  taken  now )  and  the  queflioa 

8  is 
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ia  aot  ac  prefeift^  Wliether  an  iAJGuii'tf  adoiiffion  be  «{>o4'<»: 

p^?   •    •      •■ 

The  court  hdd  it  an  error  appearing  in  the  body  of  Ac  dc-- 
eree,  fo  the  ifecree  was  opened. 

Lord  Bath  verfus  Sherwin.     >  *  Cafe  nj. 

ABtVi94-   Oilb.  Eq.  Rep.  a.  S.  C.    x  Eq.  abr.  1719  c.  i.  S.  C,    i  Wins.  672  *•    2  Wmt.  564  *• 
t  Vetey,  2S.     3  Atk.  542.     Bunbury,  158  *• 

The  aotharitiet  marked  with  an  afterUk  are  fuch  as  where  a  ngw  triai  was  refuied, 

A  Bill  was  brought  for  a  perpetual  injunftion,  to  ftay  'the  Chancery  wUi 
defendant  from  bringing  any  more  eje£lments  to  try  his  ^lud^ju^' 
title  at  law,  fuggefting,  that  the  plaintiflF  had  five  vcrdias,  and  *^^^^jjj*' 
that  it  was  an  unreafonable  vexation,  CsTr.  ;  therefore  to  put  his>v«  ^ird\as  m 

...  -i  1  t     <.  ■      fl  Ml  ijefhunti  at  law, 

tide  m  perpetual  peace,  was  the  end  of  me  bill*  uniefs  there  be 

fome  ingredient 
in  the  caufe,  which  gives  the  coort  jurifdidiony  u  traft,  fraud,  accident,  (^t* 

The  Lord  Keeper,  after  this  had  been  fully  debated,  took 
time  to  confider  of  it,  and  now  delivered  his  opinion,  viz. 
that  to  give  the  court  an  original  jurifdl£tion,  there  ought  to 
be  a  fraud,  or  a  truft,  or  fome  accident  fall  out  in  the  cafe, 
to  prevent  fome  great  inconvenience,  as  between  a  lord  of  a 
manor  and  the  tenants  thereof,  to  fettle  the  feveral  rights ;  'if  in 
cafe  the  right  between  the  lord  and  the  feveral  tenants  waa 
to  be  fettled  in  feparate  adions,  the  difficulty  upon  the  lord 
would  be  infuperable,  by  reafon  of  the  multiplicity  of  fuits  at 
law,  the  like  in  fettling  boundaries,  ifc, :  therefore  this  court 
will  interpofe  and  dired  an  ifTue  to  be  tried,  and  the  confcience 
of  die  court  thereby  informed  and  fatisfied ;  this  court  will  then 
put  die  whole  in  peace  by  a  perpetual  injun^on. 

♦  But  this  cafe,  he  laid,  was  in  its  nature  new,  and  did  not  *"* 
£dl  under  the  general  nodon  of  a  bill  of  peace ;  this  being  only 
between  J,  and  B»  and  one  man  is  able  to  contend  againft 
another  ;  and  if  the  courts  of  law  on  new  demifes  wilh  not  fuf- 
fer  die  former  verdi£ls  to  be  pleaded,  he  could  not  help  it :  he 
£ud,  he  was  ladsfied  of  the  vexadoulhels  of  the  defendant  in  this 

S  cafe; 
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%tb;  bot  itit'mB  Ik grievMtt^  k  was  in  Ac  km^  ivUck  wai 
proper  for  another  jurir(U<£tion»  viz*  the  parliament,  to  reftfOi 
^nd  dut  it  would  he  arrogance  in  him  by  decrees  or  inpic* 
tions  to  take  upon  hin^  the  reformation  of  the  law  f. 


t  This  decree  was  appealed  from  to  the  Hovfe  of  L^rds,  ^  it  «tt  tevtiie^ 
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Hofkins  verfus  Hoikins.  Cafe  214. 

Antly  1S3.    Poftf  541*    »  FreoDia,  aft4«  i  Vem.  ii4«  %$<•  646  f.    Ventrii,  347.     1  Wmi.  147. 


999.  6ti.  3W0f.  SS5*  315*  CafcttBinp.  T«lb«  71.  z  Strsiigeyft3e.  i  Atk.  509.  s  Atk.4a. 
3  Atk.  77  f.— ^  tmtr^  i  £9.  afar.  A04t  ^  5  f*  »  Vera.  a9S.  3  Wmk  m6.  a  Atk.  516.  491. 
3  Atk*  9S,        BiowftU  Rq>.  4*5. 

Thoie  Burked  thus  f^  are  ca^  where  tvUenct  of  the  imeatjoii  was  admitted. 

SIR  J9lm  Hijkims  hy  wiU,  amongft  oAer  thingt,  derifes  to^-bvwjilpvM 
kis  younger  (qo  l&ff7  Htfitins  ISftL  and  afterwards  buys  and  'afttrwaid* 
km  a  comet  of  hotfe's  employment^  and  paid  650/.  fat  it ;  ^^^^^* 
and  it  was  proved  to  be  intended  this  650/.  fhould  be  di£*  «apWyn«Bt  f« 

650 /•  wkich 

counted  out  of  the  legacy,  and  that  he  would  ftrike  fo  much  fiun  (was  prov« 
out  of  his  will,  as  foon  as  die  accounts  came  from  Londm  to^j^'J^"^^ 
Km  i  but  died  before  they  came,  without  altering  his  will.  Slt'Se'e^**/ 

flhould  go  In  dimlautioii  of  tha  750  L 

fir  Curiam.  This  moiMy  paid  for  die  6id  commiOion  fhall 
go  in  diminution  of  the  kg^yt  and  be  taken  in  payment  and 
fatisfa&ion  of  fo  much. 

Anodier  point  was.  Sir  John  by  his  faid  will  devifed  the  ^^q*  ft^r.  s.  c. 
ii(s  of  his  bouftbold  goods  to  his  wife^  duringher  widowhood,  131.  *    *  '^^' 

S  2  and 
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mni  made  her  executrix  during  her  widowhood;  and  if  fhe 
(hould  die  or  marry,  he  appointed  his  fon  and  heir  to  be  his 
.  executor:  be  alfo  devifed  fome  euriofities  and  rarities  to  remain 
as  heirs  looms  in  his  family ;  and  the  queftion  was,  If  the 
widow,  who  had  this  legacy  of  the  ufe  of  the  .Ijoufehold  goods 
^^  during  her  widowhood,  ihould  have  the  ^  undiipofed  furplus  of 
the  perfonal  eftate,  or  if  it  fbould  be  diftributed  according  to^^die 
Statute  of  Diftributions  ? 

My  Lord  Keeper  was  of  opinion,  as  this  cafe  is*,  flie  fliall  have 
Ae  furplus,  for  flit  has  but  a  limited  executorfhip ;  and  though 
this  court  has  diftributed  the  furplus  ^ere  the  executor  has  a 
legacy,  en  a  fuppofed  intention  of  the  fieftator  that  he  intended 
him  no  more,  yet  here  it  cannot  be  intended  fo  as  to  exclude 
the  heir  when  his  executorfhip  fliall  take  place ;  for  as  to  the 
heir  ]ooms,  that  appears  to  be  given  to  another  intent^  and  not 
to  exclude  him  from  the  furplus,  neither  fliall  the  wife  in  thii 
cafe  be  e3(cluded, 

Cafe  215.  f  Murray  verfus  Wife  &  al\ 

I  Rollt  abr.  8341  pi.  ii*  t  Ei}.  abr.  177,  pi.  i  <•  S.  C.  a£q.  abr.  mo.  4  and  14.  z  Vera,  jfif* 
S.  C.  690.  1  Wma.  523.  3  Wms.  195.  Calei  temp.  T^lb.  157.  a6S.  i  Vesey,  lo.  lift,  a 
Vezey,48.  2  Atk.  37.  3  Ark.  486.  ComyoUDig.  281.  vol*6.  Cowf  e.-*f ,  Rep.  299.  657.  7Bioin*i 
Pari.  Cafet,  467.  S.  C.  as  in  Cowper.  Brown*s  Rep.  437.!— r  roiv/nr,  Pofk^  471.  1  Rolls  abr.  834*  pl» 
15.    Cro.  Car.  447,  449.     %  Wmt.  335.— Vid.  Douglas**  Rep.  463.  759  to  764. 

>.devifes5o/.  ^  By  Will  devifes  50/.  to  the  defendant,  his  daughter  and 
Uw,  andglvM  heir,  and  gives  all  the  reft  and  refidue  of  his  real  and 

J^"]^^^  perfonal  eft?ite  wh^tfoevcf  to  his  wife,  and  maices  her  fole  exc^ 

if  bh  re^land     CUtrix. 


§md  wfsktt  ker 


tsucutm  \  tbefi  words  fd^  a /kf  to  the  Wffi» 


It  was  argued,  that  thefe  words  do  not  pafs  a  fee,  being  joiiKr 

cd  with  the  words  perfonal  eftate,  for  which  were  cited,  Ort, 

Car.  Wtlkinfon  verfus  Merryland^  3  M^.  164,  and  HeyUn  verfus 

Heylin^  ibid.  228,  and  Garter  verfus  Horner^  4  Mod.  89,  and 

t  SaU^  136-    the  Earl  of  Bridgwater  and  Duke.  ^{  Bokon%. 

f  For  the  inftancef  in  which  a  fee  will  paft  by  iittd  w  grdntf  withoot  the 
wDrii  heln,  confxilt  10  V}ncr*«  Abr.  tit.  £ftatQ»  K  2.  L.  U  Ai  to  the  pafBag 
9f  an  eflate  of  inheritance  in  laft  wills  and  teftaments,  without  the  word  hdft| 
fat  8  Vuier*»  Abr*  tit.  Devilcy  {J,  a)  241,  and  GUbdt^f.  Law  of  Dcvifeay  19.. 

But 


•    III  Curii  Gahccliari«i 

Bat  after  fome  time  taken  to  confider  of  it,  my  Lord  Keeper 
decreed,  that  this  devife  carried  the  fee. 

Bowdler  H)erfus  Smith.  Cafe  216. 

ON E  devifts  in  thcfe  words i  Jsttthy  tmporal iftate^  ivhere-  *Eq,  ibr.  371, 
with  God  hath  bUJid  me^  I  give  and  difpofe  thereof  as  fil-"^,^^,  tc. 
hweth^  Firft,  I  will  that  all  my  debts  hejujifypaid,  which  I  Aall]^^^^lg^ 
at  my  death  owe  orjland  Indebted  in  to  any  per/on  or  perfons  what*-  4So* 
fiever ;  al/o  I  devife  all  my  eftate  in  G.  t9  A.  B.  and  this  was 
all  the  real  eftatt  the  teftator  had ;  and  per  Lord  Keeper,  this 
will  creates  a  charge  on  the  real  eftate  for  payment  of  debts, 

♦  Noys  verfus  Mordant.  Cafe  217. 

t  Eq.  abr.  a7)>p1. 3.    %  "Wrn.  581.  more  fullf  ui4  accuretelf  reported.    Gilb.  Cq*  Rtp*  %•  S.  C* 


^  Being  in  pofieflion  of  an  eftate  that  was  a  mortgage  in  ^.  mortgai^ 
their  heirs,  and  dies  ;  S,  marries  and  dies  ;  the  queftion  was,  **"  two  d*u^h 


'•  fee,  by  will  devifes  it  to  his  daughters  B.  and  C.  m^'^i^^Cv, 


'  terSy  and  tbeir 

Whether  the  (hare  of  B.  (hould  be  decreed  real  or  perfonal  hein  $  one  of 
iftate,  and  confequently  go  to  her  heir,  or  to  her  hufband  as  her  msn^  and 
adminiftrator?  ^il^f*^ 

not  go  to  her  hnlband  ai  perfonal  eiUte,  bat  ihould  defoend  to  the  heir  of  tfaft  wife- 

My  Lord  Keeper  decreed  It  againft  the  hufl>and,  and  put  this 
ciafe :  A  man  feifed  of  lands  in  fee,  which  were  only  mort<« 
gaged  to  him,  devifes  them  to  his  fon  and  heir,  and  his  heirs  1 
furely  the(e  lands  ftiall  defcend  as  an  inheritance ;  or  though  the 
mortgage  be  paid  ofF^  (hall  not  the  money  be  confidered  as 
lands,  and  go  to  the  heir,  and  His  heirs,  as  the  lands  would  have 
done,  and  this  purely  by  the  intention  of  the  teftator?  And  did 
not  the  teftator,  who  had  a  governing  power,  intend,  in  the 
prefent  cafe,  that  the  mortgaged  lands  ftiould  be  confidered  as 
any  other  lands  of  inheritance,  and  be  fubje£k  to^  and  dire^^d 
by,  the  fame  rules  that  other  eftates  are{ 


S3  i>s 
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'Cafe  218.  Woodman  verfus  Skute. 

Oilb.  Eq.  R«p.  9.  S.  C.    a  V<m.  187.    j  Wmi.  194.  (b.) 

ji  bciag  taken  rT^  H  £  defendant  coming  home  from  Blakenfy  fiur,  finds  te 
^^u  b^  A  plaiptifF  naked,  and  juft  going  to  bed  to  his  wife ;  he 
hixOTfev  gWa  thereupon  gets  a  note  from  him  of  500/.  which  was  in  Jun*i 
for  payment  of  afterwards,  in  Auguft  following,  the  pluntifF  gives  him  a  judg- 
to°bertiieved     ment,  and  in  Offober  following  furrenders  copyhold  lands  to 

that  it  was  »  pbt  to  citch  him,  ind  that  he  was  coippdled  hf  threati  to  enter  into  them.  Bill 

The  plaintiiF  brought  this  bill  to  have  the  feveral  fecorities  de- 
livered up/alledging  a  contrivuice  to  catch  him  in  diat  manner; 
and  that  he  was  drunk,  and  did  not  know  what  he  did  ;  and  that 
the  defendant  with  an  ax  threatened  to  cut  him  in  pieces^  fo  that 
l^e  was  under  terror  \  and  that  the  defendant  himiUf  had  find  in 
company^  that  the  iecurities  were  for  money  lent. 

My  Lord  Chancellor  obferved,  that  there  was  no  proof  at  all 
of  a  plot  to  catch  the  plaintiff  in  this  manner,  nor  that  he  ap- 
peared to  be  ibdifordered  or  frighted;  for  he  continued  in  the 
fiune  mind  when  he  was  in  cool  bloody  at  the  feveial  timca 


io  Curia  Canceilaris* 

of  gtfiAg  .die  three  *  difierent  feciirijies(  and  it  was  proved|         267 
that  he  Joined  with  the  defendant  in  giving  out,  that  that  note 
was  given  for  a  bargain  of  gia(%  fo  that  he  knew  what  he  was ' 
abaat^  and  had  a  mind  to  conceal  it* 

If  a  jury  in  this  cafe  had  given  damages,  this  court  could 
not  relieve,  and  why  fhould  it  i  When  the  fdaintiffhimfelf  has 
three  times  given  and  afcertained  the  daou^es  againft  himfelf, 
it  fliews  he  thought  the  damages  but  reafbnable :  (6  difmified 
the  bill,  but  without  cofts,  becaufe  the  defendant  has  bragged 
of  his  bargain,  which  was  a  fign  he  thought  himfelf  over-^paid  ; 
but  my  Lord  Chancellor  iaid,  he  would  relieve  againft  die 
penalties. 


A 


Anonymous.  Crfe  219. 

N  uncle  gives  his  niece  by  will  iloo  L  $  the  niece  marries,  Poft,  $%%. 

.   but  antecedent  to  the  marriage  the  father  takes  a  bond  |.  c^^dld 
from  the  then  intended  hufband  to  pay  him  200  A  in  cafe  the  ^^\^^\ 
daughter  fhould  happen  to  die  widiout  iilue  male,  in  the  life«  x*  s.  c. 
time  of  her  hufband ;  the  daughter  did  die  without  ifliie  male,  176.    \  Vm. 
living  her  hufband;  whereupon  the  father  fued  the  hufband  at ♦'*[  ^Z^ol^ 
law  upon  this  bond ;  and  the  hufband  brought  his  bill  here  to  be  |*^k-  X5»-   « 
relieved  againft  diis  bond,  and  had  a  decree  accordingly ;  for  it  i  Vesey,  50^  * 
appearing  that  no  money  was  paid,  nor  confideration  for  en^  \  x^^^l^* 
taring  into  it^  tbi  c&urt  took  it  to  be  m  nature  of  a  marriafi  *rrf-  ^  ^^  i^ 
n^i  ionJf  and  therefore  ordered  it  to  be  delivered  up. 

Carter  verfus  Bletfbe.  Cafe  aao* 

sVern.  617,  S.  C.    %  Eq.  abr.  540^  c.  5.  S.  C*    Ante,  JOp.  146.  19 j.  1X3*.  Pofty  *96.  5001 
~  I  alio,  1  8  t9Aity  138, 


n/fjnhew  Bletfoe  by  his  will  devifes  his  lands  to  his  eldeft  fbn  ^.aan'fttto  hii 
S.Bletfoej  and  his  heirs;  but  his  will  and  mind  is  never- ]JJ^*"2!5i»> 
thelefs,  that  the  faid  S.  Bletfoe  fhould  pay  out  of  the  land  fo  ^^"^l^^^^i, 
vifed  to  him,  the  fum  of  600  /.  ♦  viz.  to  his  daughter  Mary  the  apiece,  payibia 
fum  q(  200/.  at  her  age  of  21  years ;  and  to  his  foil  John  200  A  maintenanGe  1 
at  his  age  of  21  years;  and  to  his   fon  MattbetV  the  fum  of^J^JSi^ 

under  age,  having  two  (ehUdren :  held  that  this  was  not  fttch  tti  IdtBieft  tdted  in  her,  at  IhciU 
{0  to  her  httiband  at  admiaiftratorr  26% 

S  4  aocA 
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200/.  at  his  age  of  21  years;  and  if  it  (hould  pTeafe  God  t6 
talce  out  of  this  life  bis  fon  S.  Bletfiey  before  he  attained  the  a^ 
of  21  years,  then  his  will  was,  that  his  fon  yobn  fhould  not 
have  the  200/.  fettled  on  him,  but  that  it  (hould  be  paid  to 
Mary  and  Matthew^  to  be  added  to  their  portions,  and  he  to 
have  all  the  eftate  given  to  S*  BUtfoe^  paying  the  600/.  as  before 
exprefled,  and  that  his  faid  children  fhall  be  allowed  4/.  p€r  amu 
maintenance  for  every  100/.  until  their  feveral  portions  ycrc 
'paid. 

S.  BUtfoe  died  before  his  age  of  21  years;  the  plaintiff  mar- 
ried Mary^  and  has  two  children  by  her ;  Mary  died  two  months 
before  her  age  of  21  years,  and  the  queftion  was.  Whether  dus 
was  not  a  fubfifting  charge  upon  the  land  and  intereft  fo  vefted 
in  Mary^  as  to  entitle  the  plaintiiF,  as  her  adminiftrator,  to  the 
legacies,  though  ihe  died  under  21  years. 

It  was  urged  for  the  plaintiff^  that  thefe  were  portions,  and  fo 
called  by  the  exprefs  words  of  the  will ;  and  by  the  civil  law  a 
portion  is  always  conftrued  to  be  for  preferment  in  marriage, 
which  may  happen  long  before  the  age  of  21  years,  as  this  cafe 
was;  and  as  to  the  1 00/.  that  fell  to  her  on  S.  BUtfoe* %  death, 
and  no  time  was  limited  for  the  payment  of  that,  therefore  the 
plaintiff  ought  to  have  a  decree  quoad  that  at  lead. 

It  was  likewife  urged,  that  4/.  fer  cent,  being  allotted  till 
they  came  of  age,  made  it  an  intereil  vefted,  and  the  tefbtor 
muft  intend  this  devife  as  a  dibitum  in  prefenti^  though  fohtmL 
infuturoy  becaufe  intereft  imports  a  debt. 

But  my  Lord  Chancellor  difinifled  the  bill  as  to  both  de- 
mands, becaufe  there  was  no  words  in  this  will  which  vefted 
any  intereft  in  thofe  legacies  before  the  age'of  21  years;  aod 
as  to  the  other  lOp/.  that  was  governed  by  the  other  Iegaci«« 


Hedges 
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269 

*  Hedges  verfiis  Hedges*  Cafe  221. 

A  t(|»  abr.  ft€s«  c  4.  S.  a  OUb.  E^  R«p.  it,  13.  S.  C.  7!^.  abr.  (tife  CuAomof  Loota^ 
b.  8.)  1389  215.  S.  C.    2  Veraoa,  615.  S.  C. 

SIR  JFiUiam  Heiga  being  a  freeman  of  the  city  of  London^  A  fmmist 
and  having  children  by  two  venters,  and  being  dehrous  tofiroustoraakem 
make  a  difference  J)etween  them  ip  point  of  fortune,  bj  his  will  tieenbu cbiu 
gives  two  of  them  a  fpecific  legacy  of  a  bond  of  3000 /•  fo^l"  ^^eST 

to  two  of  them  a  bond  of  3000A  Afterwards,  by  advice  of  his  lawyer  (whom  he  conliiltfli 
about  the  beft  method  of  fecuring  of  it  to  <bem)  tiic  daufe  in  the  will  wai  obliterated^  and  the 
will  republiihed,  and  the  bond  was  altered,  and  new  fecurity  given  in  the  nam^  of  7.  B*  in  truft  far 
thefe'two  children ;  yet  held,  that  this  3000/.  mnft  be  brought  into  tsgrbpot,  if  they  would  catide 
theinfelvea  to  any  farther  ibare  of  the  peifooal  eftate* 

Afterwards  being  in  doubt^  vriiether  it  might  not  be  beft  fecur«- 
ed  to  them  by  fome  ad  in  his  Hfe-time,  he  lent  for  his  lawyer 
to  confult  with  him,  and  his  lawyer  advifed  him  to  do  it  by  ad 
csoecuted  in  his  life->time;  whereupon  the  claufe  or  fentenoe  in 
the  will,  which  gave  the  3000/.  was  obliterated,  and  the  bond 
was  altered,  and  a  new  fecurity  given  in  the  name  of  Sir  J/iTms 
Bateman^  in  truft  for  thofe  children,  and  the  will  republiihed;  and 
foon  after  Sir  fFiUiam  Hedges  died;  and  if  thefe  children  fhould 
have  an  equal  (hare  of  one  1.  third  of-  this  eftate  with  the  other 
children,  and  alio  retain  to  themfelves  3000  /.  was  the  queftion. 

It  was  urged  to  be  the  plaineft  intent  of  Sir  JVilliam  imagi*. 
nable  that  diey  fhould,  and  it  would  be  contrary  to  equity  that 
the  miftakes  of  the  lawyer  fhould  frufbate  fo  manifeft  an  intent* 

That  rather  than  diis  fhould  be  conftrued  an  advancement 

of  them  in  Sir  WilUam*%  life,  fo  as  to  make  them  bring  it  into 

h0icbp9t^  equity  ought  to  confider  it  as  a  devife  caufd  mortisj  and 

that  it  fhould  go  out  of  die  freeman's  legatory  part. 

• 

But^^  Curiam^  this  cannot  be  conilrued  a  devife,  or  donatio 
iaufffwrfis ;  f  for  that  is,  \riierc  a  man  lies  in  extremity,  or  being  f  Po(t,  300. 
furprized  with  iickncfs,  and  not  having  an  opportunity  of  making  ^^""3  wSli, 
his  will;  but  leil  he  fhould  die  beibre  he  could  make  it,  he  gives %S7» 
vntb  bis^  wm  bands  his  goods  U  bis  friends  about  bim:  this,  if  he        atO 
dies,  fhall  operate  as  a  legacy;  but  if  he  recovers,  then  does  tfa^  ^ 
property  thereof  revert  to  him;  but  in  this  cafe  the  teilator  Sir 
fVtBium  aded  deliberately,  and  made  his  eledion,  that  they  fhould 

<ake 
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take  by  a  gift  in  his  life-ttme,  and  for  Aat  purpofe  altered  the 
iecurities,  and  repuMiflied  lus  wUU 

My  Lord  Chancellor  fitter  Aid,  that  Ik  bdieved  the  intent 
of  Sir  William  was  as  has  been  fuggefted;  but  if  men  will  de- 
liberately lay  down  premifes,  and  from  thence  draw  ialfe  oon* 
clufions,  this  court  has  no  jurifdi£tion  to  let  right  fuch  miflakes  j 
and  though  Sir  William  'thought,  that  notwithftanding  this  ad- 
vancement, they  would  come  in  for*  an  equal  fhare  with  the  reft 
of  the  childi«%  yet  it  is  plain,  diat  both  he  and  the  law^  mif ' 
took  the  law  and  cuftom  of  London ;  and  {hall  t^s  court  inteqnfe 
when  there  is  no  fraud  or  equitable  circumftances  in  the  cafe  I 
and  ther^foie  decfeed  the  3000/.  to  be  brought  i*to  the  h^fot^ 
if  they  would  entitle  diemfelves  to  any  fiuther  fliare  f. 

Cafe 222.  {Attorney  General,  at  the  relation  of  the  Maftcr 
and  Fellows  of  Sidney  College,  in  Cambridge, 
n^erfus  Bains,  and  Mary  his  wife,  licir  of  Dr, 
Joonfon,  &  ar. 

Foft^i  389.   Glib.  Ef.  R^*  5*    I  Eq.  abr.  47,  ^*  7.  S*  C«   ft  VMOfiy  597.  S*  C.    i  Stlk.  ify 
%  Wim.  260.    3  Atk.  14X. 


A  willwinring  "^^R.  Johnfon^  fcifcd  of  feveral  freehold  and  copyhold  lands, 


not  operate  as  an  JL/  and  pofleflcd  likewife  of  divers  leafehold  lands,  furrenden 

TS^i'^^JJ^  Ac  copyhold  to  the  ufe  of  his  wiH,  and  after  makes  his  wiD  in 

43  ^^*  writing,  whereby  he  dcvifes  all  his  eftate,  viz.  freehold,  copyhold, 

;  and  leafehold,  to  trufiees,  their  heirs  and  executors,  in  truft,  for 

the  maintaining  and  providing  for  feveral  poor  fdidars  of  SO- 

ney  college,  in  Cambridg£^  and  for  divers  other  charities  in  his 

will  particularly  exprefied  and  direiSed ;  and  tnis  will  was  sll 

written  with  his  own  hand,  but  had  no  witnelles  to  it. 

271  *  Afterwards  he  makes  a  codicil,  wherein  he  recites  and  Cakes 

notice  of  the  will,  and  this  codicil  was  fubicribed  by  lour  wit* 
neiles,  and  duly  executed^  and  foon  after  dies. 

t  This  decne  wil>  appealed  Aom  Co  the  iMeof  Lopdf,  md  wemUt»  1 8f«ifs*t 

Cafe^  in  Pari.  254, 

X  Vid.  Stat.  9  C*  %•  cap*  36.    Blacklt.  Comffltnt.  vol.  iii«  cap,  i8.  pa|.  a7]« 

Airf 
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And  novr.tlus  1>ill  was  brought  to  hive  the  truftces  take  upost 
fhcm  the  trufts,  and  to  have  a  Specific  performance  thereof. 

It  was  uiged,  a  fuppwc  of  the  charities,  that  fas  to  the  oopjr«t  >  ^^  49T* 
bdds  no  queftion  could  be  made,  but  that  the  will  was  fuflSdent^  *  Vewy,**!* 
becaufe  they  di^i  n  t  p  •  s  by  the  will,  but  by  the  furrender ;  and 
as  to  the  Jeafehold  lands,  they  being  but  chattels,  are  part  of  die 
perfonal  eftate,  and  not  within  die  Statute  of  Frauds  and  Per- 
juries« 

As  to  the  freehold  lands,  though  the  will  be  not  elledual  as  a 
will  to  fhis  them  within  die  Statute  of  Frauds  and  Perjuries, 
for  want  of  conforming  to  the  circumftances  required  by  that 
ftalutc,  yet  it  is  good  as  an  appointment  to  a  charity  widiin 
the  43  ESz*  for  which  was  cited  ii  Cb.  the  cafe  of  Magdalen 
college,  where  want  of  livery  and  attornment  (hall  be  fupplied, 
and  alfo  Cb  ifin^s  cafe  in  i%^.  2  RoL  Rip.  318,  and  Duke  on 
CbaritaUe  UfeSy  1 10  f ,  where  it  is  held,  that  tenant  in  tail,  without  f  1  Vcsey^  ai  j» 
fine  or  recovery^  may  by  will,  or  otherwife,  appoint  to  a  charity, 
and  fuch  appointment  in  all  cafes,  where  the  party  has  a  difpof- 
ing  power,  ihall  be  fupported  in  favour  of  a  charity,  though  other 
ceremonies  to  other  purpoles  would  be  requifite. 

It  was  farther  urged,  that  the  codicil  taking  notice  of  the  will, 
and  being  duly  executed,  that  makes  die  will  good  too,  as  if  it 
was  affixed  to  the  will  at  the  dme  of  die  execution  thereof;  for 
the  law  ann?xes  and  conflrues  it  as  part  of  the  will,  and  the  lay* 
ing  of  it  in  anotrer  place  fiinifies  nothing. 

On  the  odier  fide  it  was  infilled,  that  the  will  not  being  exe- 
cuted according  to  the  Statute  of  Frauds  and  Perjuries,  cannot 
be  good  to  pafs  the  freehold  Iannis,  and  die  taking  nodce  of  the 
will  in  the  codicil  cannot  mend  it,  for  th  ^t,  for  ought  appears, 
might  be  executed  *  in  another  room,  and  the  witneHes  to  diat  Vl% 
fee  or  know  nothing  of  the  will. 

That  devifes  or  difpofidons  to  a  charity  were  not  in  all  cafes 
fupported  i  that  infants,  feme  reverts,  and  lunadcs,  are  as  much 
difaUed  in  diis,  as  in  Jl  other  cafes ;  that  the  reafon  why  tenant  in 
tail  may,  without  fine  or  re  :c^very,  devife  to  a  chari^,  is,  becaufe 
die  43  E^Uz.  being  fubfequent  in  dme,  has  repealed  the  Statute. 
I  d$ 
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it  Donis^  and  by  an  artificial  diftindion  between  a  devife  and  an 
appointment;  but  the  29  Car.  2.  is  fubfequent  to  die  4^  EBz^ 
mi  extends  as  well  to  a  charity  as  any  Aing  eUe. 

Lord  Chancellor.  I  (hall  be  very  loth  to  break  in  upon  the 
Statute  of  Frauds  and  Peijuries  in  this  cafe,  as  there  are  no  in* 
fiances  where  men  are  fo  eafily  impofed  upon  as  at  the  time  of 
dieir  dying,  under  the  pretence  of  charity,  for  the  ftatute  re- 
quires that  the  will  fhall  be  fo  and*fo  circumftanced,  otherwiie 
it  is  void  to  all  intents  and  purpofes. 

It  is  true,  the  charity  of  judges  have  carried  feveral  cafes  on 
liie  43  Eliz.  great  lengths^  and  this  occafioned  the  diftinAion 
between  operating  by  will  and  appointment,  which  furdy  die 
makers  of  that  ftatute  never  thought  of. 

Afterwards  it  was  decreed,  that  die  will  not  being  good  as  a 
will)  could  not  operate  as  an  appointment* 
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Terry  verfus  Terry  and  Ragget.        .  '.^  Ct&t^^ 

OHb*  Cli.  347*  Ctlb.  teq.  Rep.  lo.  S*  C.  P0II9  505.  i  Venioii»  197. 395*  «  Vemodf  54S««« 
^  imtrMf  I  W1Q8.  141.  243.  3  Wms.  xoo.  S*  C,  cited  (n.)  7  fixown't  Pttl^Caftt,  •9S»  ■  ■ 
Vid.  Brown*t  Rep.  359. 


THE  plaindfPs  vnk  EHz.  vm  the  only  child  of  Tf^amAm 
G^tdiiTy  who  made  his  will^  and  the  defendanU  txtcu^^JI^^^^^J^^^ 
pots  mkw&ken  thereof,  for  die  benefit  of  the  daintiff  i^'z. "^ ^ •^ '» 
then  and  ftill  an  infimt,'  and  impowered  them  thereby  ID  lolaiid  dmwdmoMgt^ 
4o  as  diey^ould  think  would  be  moft  for  her  advaalagei  ^niu^^^Sln^? 
died  poflcifled  of  a  perfonal  eflate  to  the  amount  of  joeoA  ^^^^S^^pm^ 
upwards,  which  the  executois  poflefled  themielves  of,  having  ^^^^^f^^ 

proved  the  will*  name  $  bot  if  fa 

Some  time  after,  ^  executors  hearing  fome  copyhold  land 
was  ^o  be  fold,  which  lay  contiguous  and  near  to  other  lands  cf 
the  plaintiff's,  and  which  had  formerly  been  fold  for  7.10L  pur* 
chafed  t)ie  lame  in  the  infant's  mme  for  aoo/.  and  took  a  cook 
ireyance  accordbgly« 

AiH)ther  XQO/.  they  lent  out  upoD  bond  to  one  wfao^  at  the 

timf 
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time  of  the  lending,  was  a  confiderable  trader,  and  efteemed  a 
nuui  of  fubftance,  having  an  eftate  of  60 /•  per  anttm  befides  his 
trade,  and  feveral  witnefles  fwore  tiiey  would  at  that  time  lend 
^74  him  500/.  upon  his  *  own  note  only ;  but  it  happened  that  he 
after  failed,  an(]  the  money  became  defperate. 

The  plaintiiK  not  Uking  the  copyhold  purchaft,  brought  dus 
biU  to  have  an  account  of  all  the  teftator's  perfonal  eftate,  and 
diat  die  defendants  might  be  decreed  to  pay  the  fiune  to  the 
plaintiiFs,  and  not  throw  tipon  diem  the  loft  of  the  money,  and 
oblige  them  to  take  the  copyhoU  land  againft  their  liking. 

It  was  indfted  upon  to  be  the  pr^fiice  of  diis  court^  that  exe- 
cutors had  lio  power  to  inveft  money  in  lands,  unlefs  the  will  had 
given  them  fuch  authority ;  becaufe  the  fucceffion  of  land  was 
to  go  one  way,  and  the  fucceflion  of  money  or  perfonal  efbte 
another ;  and  here,  by  this  purchafe,  the  hufband  would  be  de« 
feated  of  fo  much  of  his  wife's  portion,  over  which  he  would 
have  had  power,  had  not  this  purchafe.  been  made,  and  therefore 
•    ■ '  it  ought  not  t»  ftand. 

The  defendant  infifted  upon  die  power  the  wiQ>  gave  them 
tb  a<%  fhr  the  f^ntifF's  advantage,  and  diat  dns  puxfStak  was 
fiieh ;  and  a»  to  the  100  A  relied  en  die  proof  they  madf  of  the 
^crfon's  abilities  at  the  time  they  lent  it. 

JU  to  die  ii.oo/.  my  Lofd  CSiaiieeUor  4ecr«ed  dH»i  ttf  ^  i^ 
and  make  di«  btfk  diey  conU  of  die  bond  dMrnfehrai,  eMier 
.  %f  a  cMHMtton  *f  baabrupficy  or  odievwilb,  as  tbitf  floidd  be 
advifcdy  and  feid^  be  did  this  tor  example^  so  difeeiinigt  awq 
|pem  taking  iijigle  perfeas  bondsj  and  that  cotifidei^  the  con- 
tingencies and  hazards  of  trade,  a  man's  bond  for  ioo£  that  is  to 
-  Be  anytime,  is  hot  fecurityfof  above  50/.  ai^d  fo  he  would  take 
ihn^  jiocwidiftaiidiitg:hts  a^ilMefli  ^  did  dme  of  fending  it;  bu| 
tts  lo  Ae  copyholdr  pitmbafe,  if  apfteariag  by  die  proofs  t^  he  fir 
iHm  plmMifi  hnepy  he  decreed  that  ^  ftand,  and  :&id,  dmt  ^^ 
dnfes  madi  in  itifanla  natties  might  be  good  enough,  wai  heit 
(he  is  flill  an  infant,  and  therefore  the  time  of  her  agreement 
gg  difa^eement  is  not  jet  cpme^  befides,  bqng  married  ^^ 

haa 
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fits  nd  Wilt  of  iter  own,  tiul  lier  huftoAd  ^  ht§  i^fuif'JbewM       275 
htr  c^fftnt  t$  this  furchsfij  hj  cnt$ing  ikttmjSMet  iff  iBi 
hnd. 

Then  it  was  prayed,  that  (he  might  have  liberty  by  the  de« 
cree  to  diflent  to  this  purchafe  when  Ihe  came  of  age,  and  to 
claim  the  money;  but  diat  my  Lord  dilallowed  likewiie,  and  fiiid, 
as  the  tree  fidb  fo  let  it  lie^  and  pronounced  his  degree  ac«  "* 

cordingljr. 

Kark  verfus  Clark  &  vX.  Cafe  124. 
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GUb.  Ch«  ly  •    %  Eq.  abr«  i65»  c.  5.  479,  c  t.  S.  GL 

THIS  was  a  bill  brought  by  a  truftee  to  compel  the ACdkrffwTr^ 
Ipecific  performance  of  marriage  articles,  and  the  Ceflutque  JTv  JlcirSt 
Truft  was  not  made  a  party,  and  therefore  it  was  prayed,  diat^ltttnteiHii 
the  caufe  might  not  go  on  after  opening  the  bill  and  anfwer,  c^tM^w^Zl 
becaufe  if  the  bill  fliould  be  difmiifed,  the  Cejhiique  Truft  would  M.jt"*'**^: 
not  at  all  be  bound  by  it,  and  fo  the  defendants  liable  to  another 
fuit  for  die  fame  caufe. 

it  was  fiild^  that  though  (bmedmes  bs)lsbroughA  by  a  Cffiuifm 
Tri^  \ajft  been  allovrad^  without  making  the  truftee  a  party;  yet 
that  waa  upon  the  Ceftwfue  Trufi*%  upiertaking  for  t^ke  tnafle^ 
diat  be  flioutd  <;onfonn  to  what;  decree  fliould  be  made^  which 
Wgbl  W  fealbiwl^le&  he  ha?ii^  no  iaterdl  at  aH  in  hia  own 
right;  but  a  tmft09  could  not  fi»  luidertakt  finr  bis  Cfftuiqm 
Truft. 

The  court  ordered  the  plaintiiF  to  pay  this  day's  coils,  and 
to  make  the  Qftuiqui  Truft  a,  party,  aad  die  former  bill,  a^Aver, 
and  depofitioas^  to  ftand ;  and  die  next  day  the  Cejhiqui  Tr^ 
who  was  a  feme  covert^  was  made  pbindff  by  her  brothcs^  and 
Prochiln  Jmy  againft  the  defendants,  one  of  whom  was  her 
huftand^  and  the  courfe  of  the  court  agreed  to  be^  that  a  feme 
covert  may  fue  her  hufoand  by  Prochein  Anny ;  they  would  not 
make  her  defendant,  becaufe  it  WOu}d  have  taken  time  to  bavf 
put  ia  hf r  anfwcrt 

The 
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^^^^^  •  The cafeaippeired  to  lie,  tbat Sir  Ni€h$k$  Oark  wu  tenint 
t»  merfioa,  in  for  liic  of  WffntAA  laiub,  w|tb  the  remainder  *  to  hi$  wife  for 
bn^  tolas  fon»li'^f  ^^  reverftofi  to  htmfelf  in  fee,  and  makes  a  furrender  of 
J^^  £vf"*  *^  rcyerfion  to  his  eldcft  (on  in  tail,  the  remainder  to.  his  own 
M^  ki  cafe  ic  right  heirs,  which  llirrehder  was  made  to  his  Ton,  with  intent 
kim  by  defcentt  Qnly  to  Idflcn  the  fine  he  would  have  paid,  in  cafe  the  reverfion 
t^tf  mai?  had  come  to  him  by  dcfcent  from  his  father,  he  having  it  by 
2^LS*Ae  ^*  furrender  as  a  purchafe  ;  afterwards,  upon  a  treaty  of  mar-% 
«ifc*s  frien^t,  riage  between  die  fon  and  a  young  lady,  who  was  to  have  looo/. 
fcoUwufofetl  portion,  her  friends,  upon  difcourfe  of  a  fetflement,  underftand- 
^raaon^r'  ing  the  father  had  a  leafefaold  eflate  befides  the  copyhold,  pro- 
vhMty  aud'oT  pofed  to  have  both  fettled,  but  told  him,  they  relied  chiefly 
^ds,  a  mar-  upon  the  copyhold,  mat  bemg  the  on)y  equivalent  for  t^t  for* 
.  tune  \  upon  which  Sir  Nicholas  told  diem,  he  had  fettled  that  al« 


viagfcwathad. 


/.  por- 

^|*P*^*™^  ready  on  his  fon  by  a  furrender  ;  and  diereupon  an  agreement 
iRjpyiioU  held  was  made  for  fetding  the  leafehold  eflate  upon  the  young  lady, 
and  the  ifTue  of  that  marriage,  and  reduced  into  writing,  and  re- 
cited the  intended  marriage  and  portion,  and  diat  in  confldera- 
tlon  thereof  thofe  leafes  were  agree  J  to  be  ietded  in  fuch  man- 
ner as  therein  mentioned ;  and  after,  a  fetdement  was  made  ac- 
cordingly: feme'  time  ifitcr.  Sir  Nicholases  lady*  dying,  anrfh^ 
beittg  in  treaty  for  another  marriage,  entered  into  articles  for 
.making  a  fetdement  upon  her,  and  amongft  othfcr  diings,  co« 
▼enattited  to  fetde  the  copyhold  lands  en  her  foi^  a  jointure,  C^r. 
to  fuch  and  (iich  ufes  ;  and  now.  this  bill  was  brought  by  her  and 
h^r  tntftees  (the  marriage 'beihg  had  accordingly)  to  compel  a 
(pecific  performance  of  thofe  articles. 

For  the  plaintiiF  it  was  infifted,  that  the  fetdement  on  the 
fon  was  purely  voluntary,  before  any  treaty  of  marriage,  and 
therefc»re  fraudulent  and  void  againft  purchafers  for  valuaUe 
conftderation,  without  notice,  as  the  plaintiff  was )  that  if  fuch 
(as  a' fetdement  made  in  fuch  a  fecret  manner  as  diis  was) 
fliotild  prevail  againfl:  the  plaintiff,  the  intent,  of  the  ftatute 
ay  Bltz.  would  be  entirely  defeated ;  and  that  this  differed  from 
277  a  voluntary  fettlement  on  a  wife  or  younger  children,  for  ♦  whom 
the  father  was  bound  to  provide  -,  but  here  it  was  upon  th0 
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cUdl  foiH  ^o  would  have  had  it  without  fuch  fetdement  hy. 
courfe  of  defcent^  and  therefore  there  could  be  the  left  fu^icion    , 
or  notice  of  the  Other's  want  of  power  to  fettle  it  on  his  lecond 
marriage }  it  was  likewiie  infifted^  that  the  agreement  on  the 
fon's  marriage,  being  reduced  into  writings  the  parties  had  fet 
up  their  reft  there,  and  ought  to  be  bound  by  it,  and  that  it 
would  be  of  dangerous  confequence,  after  fuch  agreement  in 
writing,  to  admit  of  any  loofe  difcouries  had  before  to  make 
any  part  of  the  agreement,  for  when  it  was  reduced  into  writings 
the  minds  of  the  parties  muft  be  fuppofed  to  be  fully  fearched^ 
and  all  that  they  intended  to  be  contained  therein ;  and  feeing 
that  agreement  mentions  only  the  fettling  the  leafehold  eftate  to 
be  the  provifion  intended,  no  extravagant  parol  declarations  of 
the  father's  having  already  fettled  the  copj^old  eftate  on  him 
cmght  to  be  admitted,  nor  any  proof  to  enforce  the  feme ;  and 
then  that  agreement  in  writing  ftanding  fingly  on  the  leafehold 
eftate,  the  copyhold  eftate,  vAddk  was  long  before  fettled,  and  at 
a  time  when  there  was  no  profped  of  the  fon's  marrying,  ought 
to  be  looked  on  as  voluntary,  as  againft  the  plaintiff,  and  the 
father,  becaufe  the  intent  of  it  appears  io  be  only  a  contrivance 
to  eafe  the  fon  of  the  great  fine  he  muft  have  paid,  in  cafe  it 
had  come  to  him  in  courfe  of  defcent^  and  for  no  other  reafoo, 
fince  he  was  not  to  have  it  till  after  his  fethcr's  death,  he  keep« 
ing  the  eftate  for  life  ftill  in  himfelf. 

On  the  other  fide  it  was  feid,  that  this  ought  not  to  be  looked 
upon  as  a  voluntary  and  fraudulent  fettlement  as  to  the  (daindfi^ 
hiaufe  it  was  tbe  chuf  tniMctnunt  that  prevailed  on  the  friends 
rf  tbe  jMs  wife  te  evident  te  the  marriage^  and  te  give  her  fuch  a 
fortune  \  and  diat  if  they  had  not  been  afliired  the  copyhold  waa 
already  fettled  on  the  fon,  they  would  have  infifted  on  a  fettle- 
ment thereof,  or  not  have  given  her  fuch  a  portion  \  and  to  make 
void  this  fettlement  now  would  be  to  *give  the  father  leave  firft  278 
to  marry  his  fon  to  that  eflate,  and  then  again,  after  to  marry 
himfelf  to  it,  and  fo  to  make  the  fame  eftate  a  (hare  and  trap 
to  deteive  either  his  own  or  his  fon's  wife,  and  the  furrender  to 
the  ion  bcin^  upon  record,  the  plaintiffs  might  have  M  recourfe 

T  thereto^ 
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thereto,  and  jatisiied  themfelves,  and  tiiere  was  no  occafion  upon 
the  fon*s  marriage,  aeftm  agerty  to  furrender  Ae  copjhold  to 
him,  when  he  had  it  already. 

My  Lord  Chancellor  decreed  the  furrender  to  the  fon  good  % 
and  though  it  were  at  firft  voluntary,  ytt  upon  his  treaty  of  mat'' 
rtagiy  it  being  regarded  as  the  principal  inducement  theret0^  it 
now  became  valuable,  and  ought  to  be  confidered,  as  if  it  had 
been  but  then  furrendered  to  t^e  fon  ;  and  it  was  not  neceflary 
to  infert  it  in  the  articles,  it  bein^  an  eftate  of  another  nature^ 
and  to  pafs  in  another  manner,  and  being  already  fettled,  it  was 
fufficient  in  the  articles  to  provide  for  the  fettlement  of  inhat 
they  farther  intended  to  fecure  oh  that  marriage,  without  taking 
notice  of  what  was  already  fettled  to  their  iatis&£tioa  ;  and  fo 
the  copyhold  pafled  by  the  furrender,  as  a  proper  conveyance 
for  that  kind  of  inheritance,  and  the  leafehold  by  the  fettlement^ 
as  a  proper  means  for  carrying  over  that,  and  both  together 
made  the  fettlement  iniiAed  and  agreed  upon  to  be  made,  and 
were  in  confideration  of  marriage,  and  a  marriage  portion,  which 
furely  is  a  valuable  confideration,  and  ought  not  to  be  fet  afide 
as  fraudulent  in  a  court  of  equity  |  and  fo  difiniilcd  the  biO  with 
cofls, 


^  .      ^  Powell  wr/us  Powell, 

Cafe  225.  •^ 

A  decree  agaiuft  TN  this  cafe  was  Cited  a  cafe  where  tenant  m  tail  contraSed 
So  hidTagreed  ^  ^^  ^^  ^^  ^?  lands,  and  received  part  of  the  confideratioa 
£  ftlindg  ourSi  ™P^^y »  ^"^  "P®*^  ^^^  "^^  making  ♦  good  the  fide  by  fine  or  com- 
procefs  of  con-  mon  recovery,  a  bill  was  brought  in  equity  to  Compel  him 

tempt  for  not        .  .  j  ,  ,.      i  l  -^ 

cbeyin^  it»  yet  thcTeto,  and  a  decree  pronounced  accordingly }  he  notwith- 
^und"by  ?t.  landing  ftood  out  all  procefs  againft  him  to  a  contempt,  and 
279  ^^^  ^^^  before  the  fale  was  perfeded ;  and  after  his  death  a 
bill  was  brought  againft  his  iflue  in  tail  to  revive  the  decree 
^gamft  him,  but  was  difmiffed ;  for  though  the  tenant  in  tail 
had  power  by  the  fine  or  recovery  to  have  barred  his  ifliic,  yet 
flnce  he  did  not  make  ufe  of  that  powcr^  his  ifiiie  could  not  be 
]jomd  by  any  other  aft  of  his. 
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Whitcombe  vetfus  Whitcombe.  Cafe  226. 

HE  plaintiff's  bill  was  to  fet  out  of  the  way  feveralwbete  the  entry 
tcnns  for  years  kept  on  foot  by  the  defendants,   thc^  ^^ii^^^fo^ 
trufts  nrfiereof  were  fatisfied,  and  to  be  admitted  to  redeem  ?«*?  ^V !?" 

'  faot  ion  mail 

other  terms  for  years  on  payment  of  what  fhould  appear  to  be  g^n  ^  Pof^ 
due  thereon,  that  fo  the  plaintiff  might  be  let  in  to  try  his 
title  at  law,  in  an  eje£bnent^  as  heir  to  one  Wbitcombey  an  in- 
£uit^  deceafed. 

Upon  opening  the  bill  and  anfwer,  the  cafe  appeared  to  be 
this ;  Petfr  fVhitcombe^  father  of  the  defendants,  was  a  Turky 
merchant,  and  being  abroad  in  Turky  feveral  years,  acquired  a 
very  confiderable  perfonal  eftate ;  and  upon  his  return  home  in- 
termarried with  one  Mrs.  Shfrrard^  with  whom  he  had  5000/. 
portion,  and  by  her  had  iffue  two  daughters,  both  defendants, 
and  both  under  age  ;  fome  time  after  the  marriage,  Peter  ff^it" 
combe  purchafed  the  eftate  in  queftion,  being  of  the  yearly  value 
of  600/.  or  thereaboucs,  and  foon  after  his  wife  died  ;  and  then  . 
he  intermarried  with  the  defendant  the  Lady  Hojkins^  and  about 
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SiptemhiT  1704  died,  leaving  the  Lady  Hq/kins  enfeint  of  a  tm^ 
ifrfieceof  (he  was  delivered  about  three  mondis  after  her  huT- 
^01  band's  death.  Immediately  upon  *  her  hu(band*s  death,  the  Lady 
Hojkims  entered  upon  his  whole  eftate,  and  received  die  profits 
tiiereof,  and  held  courts  in  the  name  of  the  two  daughters,  as 
heirs  at  law,  and  cut  d^wn  about  looo/.  worth  of  timber  for 
maintenance  of  herielf  and  her  children ;  afterwards  the  fon  was 
born,  and  lived  about  nine  months,  and  then  died ;  thereupoa 
die  plaintiiF,  as  heir  at  law  of  the  whole  blood  to  die  infant^ 
who  was  laft  feifed  of  die  freehold  and  inheritance  of  the  pre* 
miiles,  brought  his  ejedment  to  recover  the  pofleffion  thereof 
and  made  out  his  tide  dius ;  viz.  fon  and  heir  of  yjm  Whit-' 
^ombfj  who  was  fon  and  heir  of  Peter  Whitcomhe^  Tfldio  was 
grandfather  of  Peter  IFhitcombe  the  merchant,  fiither  of  die 
in&nt  fon.  Upon  the  trial,  the  defendant  fet  up  feveral  terms  for 
^ars,  whereupon  die  plaintiiFwas  nonfuit. 

He  now  brought  this  bill  to  be  relieved  againft  thofe  terms, 
and  have  diofe  whereon  nothing  was  due  to  be  (et  alide,  and  be 
admitted  to  redeem  others  whereon  any  thing  fhould  appear 
to  be  due,  that  fo  he  might  try  his  dde  at  law  to  the  lands  in 
queflion. 

The  defendants,  die  infants,  by  their  guardian  anfwered,  and 
admitted,  that  their  fadier  was  feifed  of  fuch  eibte,  and  had  fuch 
iflue,  and  hoped  the  court  would  take  care  of  their  intereft. 

The  Lady  Ho/kins  admitted  likewife  fuch  feifin  of  her  huf^ 
band,  and  faid,  that  after  his  death  fhe  entered  and  held  courts 
in  the  name  of  the  infants  the  daughters,  and  cut  down  fuch 
timber,  and  fhe  and  the  other  defendants  infUled,  they  ought 
not  to  be  compelled  to  give  the  plaintiff  any  affift^ce  to  make 
out  his  tide. 

Fpr  the  plaintiff  it  was  infifled,  diat  wheo  the  £ither  died, 
and  his  wife  entered  generally,  fuch  entry  ought  not  to  be 
cpnflrued  a  tor^  when  it  will  admit  of  another  conifarudion, 
ai  it  will  in  this  cafe,  and  that  is,  as  having  a  right  and  good 
tide  as  guardian  ip  focc&ge  to  her  infant  foa  s  and  then  her 
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ftifill  was  a  fdfin  for  hiin»  *  and  would  entitle  the  plaintiff  %St 
is  fully  as  if  the  infant  himielf  had  been  in  adual  pofleffion  ; 
and  though  (he  might  indeed,  after  fuch  general  entry,«fo  (af 
declare  her  intention,  as  to  make  her  a  difleiflefs  ab  initio^ 
as  if  fhe  had  afterwards  levied  a  fine,  yet  without  fome  fuch 
z&  (he  ihould  not  be  taken  to  be  a  wrong  doer,  when  by  a 
reafonable  conftruSion  her  entry  might  be  intended  la^frfiil^ 
and  no  parol  declaration  in  Pais  would  ferve  to  make  her 
entry  wrongfiil ;  and  if  this  were  fo,  then  nothing  ftood  in  the 
plaintiflfs  way  to  hinder  his  being  relieved  in  this  court ;  for 
as  to  the  terms  for  years  they  could  be  no  impediment,  be* 
caufe  the  pofleffion  of  a  leflee  for  years,  is  the  pofleffion  of  him 
that  has  the^fireehold  ;  and  then  die  plaintifl^  as  heir  at  law  to 
the  infant  ion,  who  by  his  guardian  was  laft  adually  feifed  of 
die  freehold,  had  good  tide  at  law ;  and  this  is  fo  clear  and 
known  a  cafe,  that  they  need  not  cite  many  authorides  to 
prove  it,  for  Cr.  Lit.  15.  where  he  treats  of  the  dodfaine  of 
Poffijffi$  Fratrisj  makes  it  clear  beyond  difpute.  They  attempted 
likewife  to  prove,  but  could  not  make  it  out,  diat  rents  were 
referved  upon  thofe  leafes  for  years,  and  paid  to  the  defendant  the 
Lady  Hojkinsy^s  guardian,  which  would  have  made  flill  ftronr 
for  diem,  befides  fome  proof  that  die  defendants  the  daughters 
had  6000 /•  provided  for  them  by  their  fiuher  in  his  lik^tiJhe^ 
and  diat  he  declared  his  eftate  ihould  go  and  condnue  in  his 
name  and  family  ;  and  thereupon  it  was  inferred,  diat  they  be- 
ll^ already  provided  for,  the  plaintiff's  application  was  the  more 
reafonable,  and  diey  ought  to  help  him  to  a  difcovery  for  mak- 
ing good  his  dde  at  law. 

On  the  other  fide,  for  the  defendants  it  Was  infiflfed,  that  they 
were  unprovided  for  by  their  father,  and  therefore  were  in  the 
nature  of  creditors,  and  ought  not  to  be  compelled  in  a  court 
of  equity  to  give  the  plaindff  any  affiftance  for  making  out  his 
tide  to  ilrip  them  of  their  inheritance  }  that  in  die  cafe  of  chiU 
dren  it  was  not  unufual  in  this  court  to  relieve,  even  againft 
*  an  heir  at  law  ;  and  therefore  if  a  copyholder  devifed  his  283 
land  to  his  younger  children,  or  diat  it  ihould  be  fold  to  raife 
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portiotis  far  his  younger  children,  and  made  no  furrender  to 
the  ufe  of  his  will,  yet  this  court  would  fupply  it  againft  the 
heir  at  law. 

Alfo  it  was  obferved,  that  the  infant  ion  was  -not  bom  till 
tiiree  months  after  the  father's  death,  and  that  the  mother  en- 
tered immediately  upon  her  hufband's  death,  and  that  coidd  not 
be  as  guardian  in  foccage  to  the  fon,  for  he  was  not  Aen  bom  ; 
and  if  her  entry  at  firil  was  not  as  guardian  to  her  fon,  which 
it  could  not  poffibly  be,  fhe  did  nothing  afterwards  to  alter 
the  nature  of  her  pofleffion,  were  it  by  right  or  wrong ;  and 
as  to  the  daughters,  (he  could  not  enter  as  guardian  in  foccage 
to  them,  for  it  never  was  heard  of  that  a  fbp-mother  could 
be  guardian  in  foccage  }  befides,  her  entry  as  to  one  third  part 
was  in  right  of  her  dower  at  common  law,  and  dien,  as  to 
that,  it  was  a  continuance  of  the  feifm  of  her  hufband,  and 
took  away  the  defcent  of  that  third  part  to  the  fon,  and  fuch 
entry  for  dower  was  good  till  avoided  by  the  heir  at  law,  or  his 
guardian. 

It  was  likewife  much  infifted  upon,  that  the  defendants  were 
children  unprovided  for,  and  therefore  in  the  nature  of  credi- 
tors, and  equity  ought  not  to  give  him  any  help,  or  make  his 
cafe  better  than  it  was  at  common  law. 

My  Lord  Chancellor  faid,  he  thought  it  a  cafe  of  great  com- 
'  paf&on,  and  that  he  would  give  the  plaintiff  no  affiftance,  un- 
lefs  die  daughters  were  otherwife  provided  for ;  but  becaufe 
the  plaintiiF  alledged,  that  by  a  deed  in  the  Lady  H^ns*% 
cuftody,  it  appeared,  that  6000 /•  was  fettled  on  the  dau^- 
ters,  he  faid,  that  if  that  was  fully  proved  it  might  alter  the 
cafe,  and  ordered  the  deed  to  be  produced  (though  that  was 
likewife  greatly  oppofed)  and  the  Lady  Hojkins  having  fuch  a 
deed  wherein  fuqh  provifion  was  made, .  afterwards  the  matter 
was  compromifed* 
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*  Anonymous.  Cafe  227. 

xWflM.  549.    3Wm$.387.    3Vesey,559. 

Petition  upon  the  f  late  ad  of  parliament  was  read,  for  f  7  Ann,  cap. 
enabling  infimts  of  the  age  of  12  jrears,  or  upwards,  1?/ 

_  •lit  *  "*  manner  in 

on  whom  any  truft-eftate  or'  mortgage  is  devolved,  to  convey  which  infanti 
to  the  Ceftuiqui  Truft^  or  mortgagor,  on  Payment  of  the  money  c^^th^  ^ 
to  the  executors ;  the  petition  fet  out  the  conveyance  in  truft  ^*^c^*^*  „J* 
to  diree  perlbns,  and  thatfuch  a  one  being  die  furvivor,  was  faanttotheta 
dead,  and  Ae  eftate  in  law  devolved  upon  an  in&nt,  who  was  °  P*"**""* 
in  court ;   aUb  the  declacration  of  truft  was  read,  and  the  con« 
lent  to  die  next  heir  at  law  to  the  infant  required^  and  then  an 
order  was  made  for  the  infimt,  by  her  guardian,  to  convey  over 
the  truft-eftate  to  die  djiuiqui  Truji^  and  the  conveyance  to 
be  fettled  by  die  Mafter. 


T4  ^K 


De  Term.  S.  Hill.  1709. 

Tcrmino  S.  Hillarii, 

.  1709- 
In   Curia  Cancellarije. 

Cafe  aa8.  Bucknal  &  al*  ver/us  Roifton. 

1  Veiey,  j6o.    I  A*.  i6 J.    l  BmrroW*  Rep.  467. 

WhmapeHon  ^^^E  Brewer^  fupcrcargo  of  a  (hip  i;i1iich  was  to  go  a 
"ffii'^^f ^J^  V-/  voyage  to  the  Eqft  IndieSy  having  fliipped  on  board  fevc. 
for  fecuring  a  ral  goods  "and  commodities,  borrowed  of  the  plaintiff*  600  /•  and 
len"  ^fliSTbT    gave  a  bottomree  bond  to  pay  40/.  per  cent,  in  cafe  the  ihip 

JilS^t  c«!  ^^*  "*6"  ^^  *^y  ^^^^^  ^^^  *'^^  y^^  i  and  at  Ac  fame 
^tor.  time  made  a  bill  of  £ile  to  the  plaintiff*  of  the  goods  and  com<^ 

modities  he  had  on  board  (i;i4iich  was  invoiced  particularly)  an4 
of  the  produce  and  advantage  that  fliould  be  made  thereof;  and 
this  was  in  the  nature  of  a  fecurity,  or  pledge,  for  the  repay, 
ment  of  the  600  /•  and  the  40/.  per  cent,  premium,  upon  the 
fliip's  reigning  three  years  as  aforefaid. 

The  ihip  goes  her  voyage,  and  thefc  goods  were  fold,  and 
with  the  money  others  bought,  and  thofe  liicewife  were  invefted 
in  other  goods,  and  fo  there  had  been  feveral  barters  and  ex* 
change  of  feveral  forts  of  goods. 

The  fliip  after  three  years  returns  home,  richly  laden  with 
286      feveral  forts  of  goods ;  but  it  happened  that  *  Brewer  died  upon 
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the  fea,  in  his  return  home,  and  the  defendant  Rtjfim^  whoi 
a  creditor  of  his  by  judgment  for  1500/.  cfbtained  before  die 
fide  of  tfaofe  goods,  takes  out  adminiftradon,  and  takes  pofleC- 
fion  of  the  feveral  goods  and  commodi^s  returned  home,  which 
belonged  to  Bnwer. 

And  now  the  plaindflfs  brought  their  bill  to  have  an  account 
and  difcovery  of  thofe  goods,  and  to  have  iadsfiiAion  for  the 
produce  auid  advantage  diat  was  made  thereof. 

The  defendant  by  his  anfwer  infifted,  diat  he  was  a  judgment 
creditor  of  a  higher  nature  than  die  plaindfis,  who  were  at  moft 
cndded  but  to  an  account,  and  in  the  nature  of  creditors  by 
fimple  contraA,  and  dierefore  could  not  come  in  till  his  judg- 
ment was  fetisfied. 

For  die  defendant  it  was  urged,  that  Brewit^s  keeping  pof- 
feffion  of  die  goods  after  the  fale,  made  it  fraudulent  and  void  as 
to  creditors,  who  by  this  means  were  induced  to  think  him  a 
man  of  fubftance,  and  to  give  him  credit  as  fiich ;  that  die  dif- 
ference has  always  been  taken  between  fuch  a  fide  or  pledge  of 
goods,  and  a  mortgage  of  lands  ;  for  though  the  mortgagor 
does  keep  die  pofleffion  of  lands,  diat  is  not  fraudulent  as  to 
purchafers,  who  may  by  infpeding  the  deeds  difcover  die  dde; 
but  as  to  goods,  if  diere  be  no  change  of  the  pofleffion,  there 
is  no  alceradon  made  of  die  property,  but  fuch  fide  is  firaudulent 
and  void. 

And  a  cafe  of  one  under  St.  Dunflan*t  church  was  ctted  by 
Sir  Edward  N9rtbiy^  where  a  man  took  out  execution  againft 
him  by  agreement  between  them,  the  owner  of  the  goods  was 
to  keep  the  pofleffion  of  them  upon  certain  terms  ;  and  after-- 
wards  anodier  gets  judgment  againft  the  fiune  man,  and  takes 
diefe  goods  in  execution,  and  it  was  held  they  were  well  liable^ 
and  die  firft  execution  fraudulent  and  void  againft  any  fubfe- 
quent  creditor,  by  reafon  there  was  no  ch^uige  of  the  *  poflef-  287 
fion,  and  fo  no  alteration  made  of  the  property  $  and  he  fiild,  it 
had  been  ruled  40  times  in  his  experience  at  Guildbattj  that  if  a 
man  fells  goods,  and  ftill  continues  in  pofleffion  as  vifible  owner 

of 


De  Term.  S«  IrBXL  tyog. 

'  •£  theori,  diat  fuch  iak  is  firaudulent  and  Yoid  as  to  ciitdkctf^ 
dot  the  law  has  been  always  foheld. 

It  was  alfo  faid,  that  admitting  thefe  goods  themfelves  fliould 
he  liable  bj  reafon  of  the  fale,  yet  the  property  of  them  being 
fo  often  changed,  the  plaintiffs  could  not  follow  them  now,  nor 
could  Br  Aver  make  over  to  the  plaintiii^  any  intereft  in  diefe 
goods,  which  are  now  come  home,  he  having  then  nodiing  in 
them  himfelf,  and  he  could  not  bind  by  his  fide  a  ititiire  right  or 
poiSbih'ty. 

For  the  plaintiffs  it  was  urged,  that  thefe  goods  were  pledged 
for  the  fecurity  of  their  money  ^  diat  till  execution  a£hially  lodged* 
in  th<i  (heriff's  hands,  a  man  is  owner  of  his  goods,  and  may 
difpofe  of  them  as  he  thinks  fit,  and  they  are-  not  bound  by  Am 
judgment,  which  makes  no  lien  at  all  upon  goods ;  and  Aat 
Brewer  was  but  in  nature  of  a  truftee  for  the  plauitifis  of  thefe 
goods,  and  they  might  follow  them,  and  ought  to  have  an  aq«» 
account  of  the  produce  they  made. 

My  Lord  Chancellor  was  of  opinion,  diat  die  truft  of  tfiofe 
goods  appeared  upon  the  very  face  of  die  biU  of  Olei  that 
diough  they  were  fold  to  the  phdntiffs,  yet  they  tnifted  Brem§r 
to  negotiate  and  fell  them  for  dieir  advantage^  and  Brewer^s 
keeping  poflfeffion  of  diem  was  not  to  give  a  bitk  credit  t» 
him,  as  in  odier  cafes  which  have  been  cited,  but  for  a  parti- 
cular purpofe  agreed  upon  at  the  dme  of  iale  ;  that  it  is  true, 
in  cafe  of  a  bankrupt,  fuch  keeping  pofleffion  after  a  (ale  will 
make  the  fale  void  againft  his  creditors  by  the  ftatutes,  and  fo 
for  other  fales  by  the  Statute  of  Fraudulent  Conveyances  |  but 
here  the  plaintiffs  are  prefendy  entided  to  die  truft  of  diefe 
goods  upon  the  (ale,  and  to  all  the  advantages  confequendal 
upon  fuch  truff,  and  may  follow  the  goods  for  that  purpofe ;  and 
a88  therefore  decreed  an  *  account  to  be  taken  of  the  produce  of  thofe^ 
fpecific  goods,  and  if  that  could  be  made  to  appear,  it  was  to 
be  liable  to  make  fatisfadion  to  the  plaintiffs ;  for  which  pur-^ 
pofe  it  was  faid,  at  the  bar,  that  the  goods  belonging  to  Bnwn* 
were  marked  with  J,  B,  i^c»  and  other  marks  to  diftinguiik 

them. 
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Acm,  fSc.  bttt  if  not,  i«^at  fell  into  die  bulk  of  Brewii^s  per* 
ibnal  eftate  in  general  would  be  liable  to  go  in  a  courfe  of  ad- 
miniftration,  and  the  defendant  to  be  preferred  in  payment  of  his 
judgnient  before  the  plaintiffs* 


Jones  ver/us  Selby.  Cafe  229. 

»Eq.  abr.  371,  c.  15,  S.  C, 

THIS  bill  was  (inter  alia)  to  have  a  legacy  of  looo/. Real efbte made 
dcvifcd  to  the  plaintiff  by  the  will  of  aarles  ^mhur/f.^^^^f^^^;^ 
deceafed ;  and  as  to  that,  the  cafe  ftood  thus :  eftate  proving  ^ 

deficient,  and  it 

Onirles  Amhurji  being  feifed  of  an  eftate  in  fee  to  the  value  of  J;^;?/;^'^^^*" 
about  800/.   per  ann.   and  having  two  fifters,  who  by  their  ^*'**^<'"*'*^ 

^»  '  y  raifed  at  all 

fetilier's  will  had  1000/.  apiece  given  thern^  which  he,  though  cYcntt. 
executor  to  his  &ther,  had  not  paid,  he  makes  his  will,  and 
tfapreby  devifes  his  eftate  to  his  two  Hfters  for  their  lives,  dif- 
charged  of  the  payment  of  the  2000/.  to  themfelves,  but  wills^ 
that  after  their  deaths  the  faid  2000/.  fliould  ftand  a  charge  , 
upon  his  eftate,  to  be  paid  by  diofe  in  remainder ;  then  he  devifes 
XOOoA  to  the  plaintiff,  who  was  his  niece,  and  then  devifes  his 
eftate^  after  the  death  of  his  two  lifters,  to  the  defendant  Amhurft 
in  tail,  ^th  feveral  remainders  over,  remainder  to  his  own  right 
heirs;  provided  always,  that  my  executrices  and  executor,  and 
tenants  in  tail,  fliall  pay  the  faid  fum  of  1000/.  within  fix 
months  after  my  death  \  and  makes  the  two  iifters  and  Amhurjl^ 
who  had  the  firft  remainder  in  tail,  executors  of  his  will,  and 
dies,  not  leaving  perfonal  aflets  to  pay  this  lOOoA  and  therefore 
diis  bill  was  brought  to  charge  the  real  eftate  with  the  pay-- 
ment  thereof«^ 

•  For  the  defendants,  the  fifters  (one  whereof  was  married  to       289 
the  defendant  Sir  Htnrj  Selby)  it  was  infifted,  that  this  lOooA 
ought  to  be  paid  out  of  the  perfonal  eftate,  for  it  was  exprefsly- 
devifed  to  be  paid  by  his  executrices  and  executor,  who  eo  no^^ 
mine^  were  entitled  only  to  the  perfonal  eftate,  and  were  his  re- 
prefentatives  only  for  *that ;  but  admitting  that  it  were  to  be      , 
a  charge  on  the  real  eftate,  in  cafe  the  perfonal  eftate  proved 
deficient^  yet  it  was  not  to  be  paid  or  charged  on  the  eftates 
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for  life,  but  only  by  the  tenant  in  tail  when  he  came  iitto  die 
fenuunder,  for  being  devifed  to  be  paid  by  his  executrices  and 
executor,  thole  words  only  charged  them  in  refpeft  of  the  per- 
Ibnal  eftate;  and  when  he  fays  fertfaer,  and  tenants  in  tail,  thofe 
words  were  to  create  a  charge  upon  the  remainder,  in  cafe  the 
perfonal  eftate  proved  deficient,  but  not  to  alFed  the  eftate  for 
life  devifed  to  the  fifters. 

But  on  the  other  fide  it  was  argued,  and  my  Lord  Chancellor 

was  clearly  of  that  opinion,  that  this  lOOoA  being  to  be  paid 

within  fix  months  after  his. death;  if  by  any  conftrudUon  diis 

could  be  performed,  it  ought  to  be  fb  decreed,  for  otherwile  the 

plaintiff  may  die  during  the  life  efbte,  and  fo  wholly  lofe  die 

benefit  of  this  deviie;  then  here  die  words  are  as  dear  as  can  be 

to  charge  all  the  eftates  devifed  with  the  payment  of  diis  lOOoA 

for  he  exprefsly  provides,  diat  the  2000/.  (hall  be  paid  by  die 

remainder-man  in  tail;  but  when  he  comes  to  the  devife  of 

diis  lOOoA  to  the  plaindff,  he  varies  his  expreffion,  and  pro* 

vides  that  it  ihall  be  paid  within  fix  mondis  after  his  death; 

By  whom?  By  his  executrices  that  had  the  efbte  for  life; 

And  by  iiriiom  elfe  ?  By  his  executor,  who  was  the  very 

IVnant  for       perfbn  that  had  the  firfl  remainder  in  tail ;  and  then  adds, 

in  uii»  whofe    and  tenants  in  tail ;  which  (hews  plainly,  that  he  intended  not 

StriSaftll^f  ^<>  exempt  the  eflate  for  life,  but  to  charge  that  and  all  the  rc- 

money,  decreed  mainders  in  proportion  widi  this  1000/.  and  a  decree  was  made 

tojoinin  levying  '^     '^ 

«fiiie,aiidfuf.  accordingly,  f  and  that  die  intereflr,  from  the  time  die  1000/. 

Mnd^^nlat*  became  due,  fhould  be  paid  by  the  *  tenant  for  life,  and  their 

«*tWrf''2t,    ^^^  ^  ^  ^^  *  **"^  P**^  ^^*^  1000/.  and  he  in  remain* 

200        ^^^  ^^  ^  liable  to  die  odier  two  thirds,  for  which  purpofe  they 

were  all  diree  to  join  in  fufFering  a  common  recovery  to  dock 

the  eihtes  tail  and  remainders,  and  then  to  make  a  fecurity 

of  die  eftate  for  raifuig  this  xooo/.  according  to  the  afore- 

(aid  rate. 

t  Aaii,  SI.  44. 
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Toumay  verfus  Toumay.  Cafe  tjp. 

AtttS^  109  I9S*  a(7«    Poft,  580.    %  Sq,  Caib  ibr.  654,  pK  €.  S.  C. 

UPON  the  plaintifF*8  intennarriage  with  her  huiband  inBymairiageiet. 
1700,  he  and  the  plaintiff,  and  defendant  his  cldcft  fon  ^^*'^fi* 
and  heir  smnarent,  join  in  a  fettlement  of  feveral  lands  to  truf-  >^g4«>''  *pj«t 
tees  and  their  heirs,  to  die  ufe  of  die  hulband  for  life^  remain-  dren,  to  be  paid 
der  as  to  part  to  the  ufe  of  the  wife  for  life,  remainder  after  ye^  after  tbeV* 
dieir  two  deadis,  and  as  their  feveral  eftates  (hould  determine,  to^'j^^*^ 
die  truftees  for  500  years,  upon  die  trufts  after  mentioned,  with  Aom  hudtatfai 

one  Oa  CtfC 

feveral  remainders  over;  and  it  is  hereby  declared  and  agreed,  chiUien diet 
diat  the  term  of  500  years  is  fo  limited  upon  trufl^  and  to  die  in-  J^^HdwI^jJ^ 
tent  and  purpofe  diat  die  faid  truftees,  &€•  do  and  Ihall,  out  of  die  ^  ^'^^^^ 
rents  and  profits  of  the  fiud  term,  or  by  mortgage  or  fide  diere-  bdngfaiiedy 
o^  raife  the  fum  <^ \ooL  apiece  for  any  punger  child  or  chil-  that  ttflimiid 
drcn  to  be  begotten  between  die  hulband  and  wife,  and  to  *>«  J^ritoc^aiST 
paid  to  diem  refpcftively  within  ^ne  year  after  die  commence-  not  be  raifed  for 
ment  of  the  faid  term  of  500  years,  with  intereft  at  5  per  cent,  RpitfeotadTe. 
per  ann.  from  the  father's  deadi,  dll  paid. 

They  have  diree  daughters  and  one  fon ;  the  father  dies,  and 
one  of  the  daughters  dies  afterwards,  within  the  year  after  her 
Other's  deadi. 

The  plaintiff,  her  mother,  takes  out  adminiftradon,  and  brings 
this  bill  againft  the  truftees  and  heir  at  law,  to  have  the  400^ 
raifed  and  paid  widi  intereft. 

*  For  the  plaintiff  it  was  infifted,  diat  diis  400/.  became  due  %qi 
immediately  upon  the  father's  death,  and  might  have  then  been 
raifed  and  paid ;  and  that  the  limiting  it  to  be  paid  within  a 
year  after  the  commencement  of  the  term,  was  only  for  thecon- 
veniency  of  die  truftees,  in  giving  them  a  reafonable  time  to 
raife  it  in ;  and  that  if  they  had  paid  diefe  portions  prefendy, 
die  payment  would  have  been  good^  and  a  proper  difcharge 
Hii^ht  have  been  given  for  it 

5  That 


De  Term.  S*  HilL  1709. 

/  That  this  cafe  differed  from  the  cafes,  where  a  portion  is  to 

be  paid  at  21,  or  marriage,  or  any  other  time  certain;  there,  per- 

\  haps,  if  the  party  dies  before,  and  fo  has  no  occaficm  for  it^  this 
court  will  not  charge  the  heir's  inheritance  for  the  fake  of  ftran- 
gers  ;  but  here  it  was  due  prefently  upon  the  father's  death,  for 
then  the  term,  as  to  part  of  the  lands,  had  its  commencement; 
and  it  is  appointed  alfo,  that  they  fhould  have  interefl  at  5/.  pir 
cent,  till  their  portions  paid,  and  furely  there  cannot  be  inlfereft 
where  there  is  no  principal. 

+  Aitotbit  t  On  tile  other  fide  it  was  argued  for  the  defendants,  that  if 

^^^M.  this  were  a  legacy,  and  to  be  paid  out  of  the  perfonal  eflate,  this 
would  be  debitum  in  prefenti\  and  though  the  party  died  before 
pajmient,  it  fhould  go  to  their  reprefentatives ;  but  the  dif- 
}iVenioB204«ference  has  always  been  taken  fmce  the  cafe  efX  Pawkti  and 
Pffwletty  where  fuch  portions  are  to  be  paid  out  of  the  per- 
fonal eflate,  and  where  they  are  to  be  raifed  out  of  the  real 
eflate,  and  fo  execute  a  charge  upon  the  inheritance  of  the 
heir  ;  for  in  fuch  cafe,  jf  the  party  for  whom  it  is  provided  dies 
before  payment,  it  fhall  fink  in  the  inheritance  for  the  benefit  of 
the  heir,  and  his  eflate  (hall  not  be  loaded  only  for  the  benefit 
of  flrangers. 

My  Lord  Chancellor  faid,  true  it  is  in  this  cafe,  the  400A 
apiece  was  raifable  by  the  truflees  prefently  afler  the  fadier's 
death,  if  they  had  thought  fit ;  but  the  children  could  not  have 
demanded  it  till  afbr  the  year ;  it  was  not  abfolutely  due  upon 
^9^  the  commencement  of  the  term,  ♦  becaufe  there  was  a  whole  year 
given  for  the  raifing  of  it ;  and  therefore  fince  one  of  the  daugh- 
ters is  dead  within  the  year,  and  before  fuch  time  as  (he  could 
have  demanded  it,  in  favour  to  the  heir,  and  for  thfe  benefit  of 
his  inheritance,  the  cafes  have  all  gone  this  way,  that  fuch  por- 
tions (hould  fink,  and  not  be  raifed  at  all,  and  accordingly  pro- 
nounced his  decree ;  but  as  to  the  other  children,  who  were  like- 
wife  plaintiffs,  an  account  was  decreed  to  be  taken  of  the  rents 
and  profits  of  the  term,  and  their  portions  to  be  forthwith  railed 
and  p^d  by  fale  or  mortgage. 
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Termino  Pafchae, 
1710. 

In  Curia  Cancbllarijb. 

Holt  veffus  Burleigh^  Cafe  231; 

2  Vem.  651.  S«  Cm 

A  Man  makes  a  fettlement  upon  the  marriage  of  his  ibubymaniigsfttr 
with  one  B.  and  (inter  alia)  there  is  this  provifo,  viz.  f^ifofS^jf 
Provided  diat  if  the  iaid  B.  fhall  happen  to,  furvive  her  huiband,  ^  «^fe  ^^ 

happen  tofundvs 

not  having  ifllie,  or  without  ifliie  of  their  two  bodies  lawfully  her  huiband,  not 
begotten  between  them,  B.  to  have  power  to  fell  and  difpole  of  orl^^^^Hflbe 
iiicfa  lands.    The  hufland  dies,  leaving  iffue ;  fome  years  after,  1*^  tetiwf*" 
that  if&ie  dies  without  iiliie,  and  then  the  wife  fells  thoie  lands,     them,  the  wi/b 

to  have  power 
tD  difpofe  of  fuch  lands.    The  huiband  diet  leaving  IflUe;  fome  yean  after»  that  iflue  dies  without 
Iffae,  and  then  the  wife  fells  thofe  lands,  and  held  (he  had  fufficient  power. 

Now  this  bill  was  brought  by  the  heir  at  law  of  the  huiband^ 
to  have  the  deeds  and  writings  from  the  vendee,  as  not  coming 
in  purfuant  to  the  power. 

For  him  it  was  infifted,  that  the  hufl)and  leaving  iflue,  the 
wife  did  not  furvive  her  hufband,  not  having  ifTue,  or  without 
ifliie;  and  therefore  the  power  never  took  cffeA. 

My  Lord  Chancellor  laid,  there  was  no  occafion  in  this  cafe 
tip  mak^  an^  artificial  conftru^on  of  theprovifo^  for  that  the 

wwds 
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words  diereof  fell  in  naturally  vdth  the  meaning  of  the  parties^ 
294  andgaveher  apower^toiell  whenthe  ifluefiuled;  for  uriierean 
eftate  is  made  to  a  man  and  the  heirs  of  his  body,  and  if  he  die 
>  without  ifliic,  or  vddiout  heirs  of  his  body,  die  remainder  oiver, 

diis  is  a  good  limitation  whenever  the  ifliie  fails ;  though  in  that 
cafe^  if  he  leaves  ifliie,  he  cannot  properly  be  faid  to  die  without 
ifltie.  But  this  is  a  much  ftnmger  cafe,  for  death  is  a  linglc 
a£t,  and  to  be  performed  but  once ;  and  though  die  ifliie  dies 
inthout  ifliie  a  year  after,  you  cannot  (ay  he  died  widuxit  ifliie^ 
becaufe  he  adually  lef^  iflTue;  and  yet  a  limitation  over  in  fuch 
cafe  is  good ;  but  here  furviving  is  a  continuing  ad,  and  (he 
furvives  her  hu(band  as  much  a  year  after  his  deadi,  as  (he  did 
the  firft  moment;  and  dierefore  if  die  ifliie  fails  during  her  life, 
ihe  adually  furvives  without  ifliie,  or  not  having  iifiie,  becaufe 
the  ifliie  feils  during  her  furvivorfhip,  uriiich  continues  after  the 
fiulure  of  ifliie;  and  this  is  the  plain  and  natural  meaning  of 
die  words,  and  agrees  with  die  intendon  of  the  pardes,  which 
was  to  give  her  die  dilpofal  of  fo  much  lands,  in  cafe  the  ifloe 
to  be  provided  for  by  the  fetdement  Med,  and  dierefore  dif* 
mifled  die  plaintiff's  bill.    Note ;  The  ca(es  cited  were  i  Lm^ 

t  ^«rfi»i«T    285.  3  Li9f$.  106.  I  5i^,  and  X  Lev.  f  Gndftr  verfus  Oirh 

360.  S.C.  deed* 
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Tcrmino  S^  Trinitatis, 
1710. 

In  Curia  Canc£llarijb* 


Thomp(bn  verfus  Waller.  Cafeitt* 

ft  £q.  al>r.  ti»  c.  i.  S.  C.  1  Vernon,  443.-i-Vide,  Poft,  4964  Gilb.  Bq.Xep.  ici,  s  Vceaoah 
4i4.     1  Whm.  300.    a  AUt.  408. 

IN  this  cafe  it  was  held  clearly  by  my  Lord  Chancellor,  that  Vpon «& tppta 
upon  an  appeal^  either  from  the  Rolls  to  him,  or  from  him  or^ dwHoajb 
to  the  Houfe  of  Lords,  no  new  matter  not  in  ifTue  in  the  caufc  rfi^rd«,nonew 

Tifttrr  to  be  'ft- 

below  ihoitld  be  fuflered  or  infifted  on;  and  find,  that  rather AftwiBpoo. 
dian  give  way  to  a  precedent  of  fuch  general  inconvenience  as 
this  would  be,  he  would  difinlis  the  appeal,  though  by  it  the 
pkundflF  were  forced  to  bring  a  new  bil}|  or  a  bill  of  review  for* 
his  relief. 

WUlfon  vaj/ir/ Pack  &  al\ 

Cafeajj. 

OUb.  Ch.  S45«  •  Eq.  tbr.  155,  pk  ft.  S.  C.  1  So.  abr.  pi.  tS.  S«  P.  s  Wait*  79.  %  VcwTy  r» 
I  Atb  440.  ft  Atk.  104.  I  Atk.  570,  438.  3  Brown*t  Piri^Cafeiy  vl^^^tmtrk^  f  x  Wai. 
719.    Chan.  Rep.  377* 

THE  plaintiff  was  a  wooUea  draper,  and  had  fold  to  the  when  the  wift^a 
defendant's  intcftatc,  doth  and  other  goods  to  above  80/.  5Si£u2Jte» 
value,  for  iii4uch,  after  the  inteftate'a  death,  havbg  brought  his  tbehiaibaii4*ft 

t  Thefe  «rc  Mdwridei  itTpeabg  fpccialty  citaitwif  ■  liSw  iUb>  3  Atk.  s^S- 

l{  aiftio^ 
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«£lion  agunft  one  Bufiy^  who  by  die  confent  of  the  widow  Pack 
had  taken  out  adminiftration,  and  upon  ftim  admiHtftravk^ 
pleaded  and  found,  for  the  defendant,  the  plaintiff  had  judg« 
296  ment  de  bonis  inteftati  cum  acciderintj  and  the  widow  *  Pad  being 
pofiefled  of  feveral  diamonds,  jewels,  and  other  things,  to  the 
value  of  200  A  and  upwards,  which  flitf  pretended  to  have 
bought  out  of  money  allowed  her  tor  her  ieparate  maintenance^ 
*as  pin-money,  purfuant  to  an  agreement  made  before  marriage 
with  her  father. 

The  plaintiff  brought  his  bill  againft  the  widow,  Bufy  the  ad- 
miniftrator,  and  the  father  the  truftec,  to  difcover  aflets,  and  to 
fubjcit  thcfe  jewels  to  a  courfe  of  adminiftration,  in  order  to 
pay  the  plaintiff's  debt, 

For  the  plaintiff  it.  was  infifted,  that  admitting  it  had  been 
proved  thefc  jewels  had  been  bought  with  the  money  (aved  by 
the  defendant  out  of  her  feparate  maintenance,  or  pin-money, 
yet  they  ouglit  to  be  fubjcft  to  the  plaintiff's  debts  ;  that  it  was 
in  nature  of  a  ftipulated  paraphernalia,  and  being  only  the  orna- 
mental part  of  the  vrife,  it  was  more  reafonable  to  fubjeA  it  to 
pay  the  hufband's  debts,  than  that  his  creditors  ihould  ftarve  ^ 
that  true  it  was,  if  fuch  Settlement  or  feparate  maintenance  wers 
made  before4narriage,  or  after,  in  purfuance  of  articles  executed 
before,  that  the  hulband's  creditors   could   not  break  into  the 
fund,  or  fubjedt  that  to  hi&  debts,  j'et  thefe  jewels  being  bought 
t  Vid.  Cto.     with  the  money  arifing  thereby,  f  the  property  was  iimnediatdy 
iRdKtbr.911.  changed,  and  they  became  the  hulband's;  and  to'  conftnie  it 
a  Vernon,  246.  Q^\^cYwik  would  be  to  fet  up  a  feparate  rule  of  property  in  the 
wife  againft  law  and  reafon. 

For  the  defendant  it  was  infifted,  that  diere  was  no  manner 
}  Vu.  aWmt.  of  foundation  for  fuch  conftru<^ion  y  %  that  the  court  had  already 
J5J!  c.4^'^  ^'  gone  farther  in  protecUng  even  the  jrttereft  of  money  faved  out 
of  fuch  feparate  maintenaiKe  againft  the  huft»and's  debts. 

Then  the  plaintiff  went  into  his  proofs  to  ihew  that  this  fe- 
parate maintenance  was  made  after  marriage,  and  fo  fraudulent 
and  void  againft  the  buft)and's  creditors,  and  that  the(e  jewete 

6  were 
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were  tiot  bougbt  wit&  -die  monej  &red  out  of  the  ftpiratt 
ttttnteiuiice; 

•  For  the  defendant  it  was  iiifilbd,  that  though  tint  fettle^*  ^  .^ 
Ineilt  yiha  after  marriage^  yet  it  was  in  purfiumce  of  a  bond 
given  by  die  hufbond  before  marriage  i  that|  upon  doecuting 
fiich  fetdement,  die  bond  was  delivered  up  and  cancelled  i  and 
that  die  fetdemtent  was  recited  to  be  in  purfiiance  of  an  agiw^ 
mtnt  made  before  marriage  i  but  as  to  tfab  boiid  there  was  no  • 
pofitive  proof)  it  only  wtnt  to  their  belief  that  \here  was  fiicii 
a  ones  but  neither  die  father^  to  whom  it  was  fii|i^0fed  to  bt 
.  made^'Aor  any  otber^  could  prove  it  dire^/i 

Then  as  to  die  jewels  being  bought  out  Of  tfac^  ftjj^arafi  iniin^ 
tenance^  that  being  but  80  A  per  annk  and  die  jeweb  above 
aoo/.  value,  and  bought  in  two  years  after  die  letdiemenl^  made 
it  plain  diey  could  not  be  bought  with  money  b^i  out  6f  the  ODteC^ChM^ 
feparate  maintenance  1  and  as  to  the  recital  in  tbie  fetddttent^  ^^* 
that  it  was  in  purfOance  of  an  agreement  before  marftagis^  it 
was  Infifted)  that  if  fuch  bond  had  been  giyeni  it  was  eafy  to 
have  mendoned  the  date  and  odier  particulars  of  it)  diat  if  fuch 
general  recitals  in  fietdements  made  after  marriage  ihould  pre^ 
Vail,  it  would  open  a  way  to  defraud  all  creditors,  and  therefore 
ought  not  to  be  allowed  to  bind  the  {daindfi^  vrho  was  t  ftna- 
ger  and  a  juft  creditor^ 

Ldrd  (AanceOdr  6id)  diat  die  paraphernalia  being  only  fo* 
perfluides  and  ornaments  to  die  wife,  was  the  ^eafon  the  \fm 
fobjeded  tbem  to  die  hufhuid'a  debts^  radier  dian  diat  his  cre^ 
dttoTs  flmild  ftalire)  but  ai  to  fuch  feparate  allowance,  if  the 
defondant  had  proved  it  te  have  been  made  befeit  marriagei  and 
diat  die  jewels  wete  bou^  with  die  money  ariiing  theieoutu 
diey  would  not  have  been  liaMe  to  die  buiband's  debtsi  but 
beie  the  defendMit  bad  failed  in  bodi  points:  dial  to  allow  fuch 
general  lecitab  in  ftttkments  mads  after  marriagei  would  be  of 
dangerous  confeqiiencei  and  that  it  was  ftrange,  if  there  wu 
ftkch  bond,  dut  neidier  the  fiitheri  to  vriiom  it  was  fuppcftd  to 
be  made,  nor  die  witnels  who  vras fuppofisd  todraw  *it^  £houU  ^ 
be  Ale  10  ivmx  to  k »  dtt  die  perfon  nho  fold  die  jeweb  knew 

Ut  HOdiiny 
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nothing  of  anj  feparate  maintenahcei  and  had  declared  that  he 
tnifted  only  the  huflMmd,  and  fliould  hiave  taken  him  for  his 
pajrmafter;  and  therefoie  decreed  an  account  to  be  taken  of  the 
yalue  of  the  jewels,  and  they  to  be  fold  to  fadsfy  the  plaintifi^  un* 
lefs  the  lady,  whom  he  believed  would  be  unwilling  to  part  with 
them,  ihould  pay  the  plaintiiThis  debt,  and  the  cofts  of  diis  fiiit 

Cafea3+.  Bird  verfus  Hooper. 

Cilb,  Chao.  34s.    ft  Iq.  abr.  770,  c.  6.  S.  C.    Ami,  %%\. 

jf  by  hu  «4il  A  Man  having  feveral  children,  makes  his  will,  and  thereby 
SITfe^'i^  -^^  devifes  to  them  feveral  legacies,  and  amongft  the  reft 
J^'^yJ*^"^ gives  his  cldeft  fon  lObo/.  Afterwards  the  fether  fends  his 
aoco/.  After-  jjcft  fon  to  Itoij^  and  gives  him  400/.  and  being  a  merchant^ 
4ooA  CO  go  CD  makes  an  entry  in  his  book  on  the  debtor's  fide.  My  fin  B.  dihi9r 
f^M^u^  40€>'-  *  *««  ^y  a  codicil,  having  an  account  of  his  cftate,  and 
o?*^'/*^iiital  ^^^"8  *^  would  not  anfwcr  all  the  legacies,  he  retrenches  400/. 
wafdt»iipoBa  out  of  eadi  of  the  younger  childrens'  legacies,  without  taking 
«ftaGe\ii7fiad-  smy  notice  of  the  eldeft  fon ;  and  by  his  laid  codicil  he  mentions 
dait'to^sf]^  feveral  debts  that  were  owing  to  him,  and  gives  them  towards 
n^Mkybebya  paying  the  legacies,  but  takes  no  notice  of  the  400  A  fo  ad- 
ches4oo/.  rut  vanced  to  his  eldeft  fon  \  and  foon  after  dies. 

of  the  younger 

ckildreni*  Icgacicty  witlioat  taking  DOCice  of  thit  400/*    The  400/*  Aall  not  be  dedttAtd  oat  of 

the  toooU  to  the  eldeft  fon. 

The  queftion  was,  Whedier  this  400/.  fliould  bededuded 
out  of  die  eldeft  fon*s  legacy  of  loooA  he  having  brought  his 
bill  for  the  ^n^le  jegacy  ? 

For  the  plaintiff  it  was  argued,  that  no  deduSion  ought  to  be 
made ;  for,  x^,  it  was  pbtin  that  if  fuch  entry  had  been  before 
^e  making  of  the  will,  and  then  he  had  by  his  will  given  2000/. 
to  the  plaintiff,  he  fliould  have  had  it  all,  without  any  r^ard  to 
20Q  fuch  entry;  that  though  here  it  was  made  after  the  will,  yet*  the* 
teftator  being  a  merchant,  and  keepng  books  regularly  ft>r  die 
entry  of  all  monies  iffued  out  or  received  by  way  erf*  credi- 
tor and  debtor,  this  entry  was  only  for  a  memorandum,  to  (hew 
when  and  to  vrfiom  this  400/.  was  paid ;  diat  it  is  ufual  amongft 
fuch  perfons  to  fet  down  all  the  money  they  pay,  and  if  to  the 
oook  or  houfekeeper  for  the  neceffiiries  of  die  ftmily^  yet  they 

vfually 
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ttfually  enter  diem  debtor  fo  much,  and  therefore  this  entry  is 
not  to  be  regarded. 

tcUf^  When  he  afterwards  made  his  cpdicil,  hp  thereby  re- 
trenched 400/.  out  of  all  his  other  childrens'  legacies,  and  yet 
takes  no  notice  of  this  400/.  advanced  to  his  eldcft  fon,  which, 
if  he  had  intended  (hould  be  deducted,  he  would  have  mentioned 
it;  beiide^  he  therein  reckons  up  feveral  fums  of  money  that 
were  due  to  him  from  feveral  perfons,  and  diereby  makes  an  ef- 
timate  of  his  eftate ;  and  if  he  had  intended  to  include  this 
400  A  he  would  likewife  have  taken  notice  of  diat,  as  a  debt 
due  to  him. 

It  was  alio  further  urged,  Aat  this  400/.  was  advanced  all  aC 
once,  as  a  fum  in  gro&  for  the  fetting  out  his  eldeft  fon  in  the 
world ;  that  he  had  been  no  other  charge  to  his  father,  whereat 
the  other  children  were  a  confbnt  charge  to  him ;  that  he  had  a 
particular  kindnefs  for  diis  fiMi|  and  if  the  400/.  ihould  be  de* 
duded  out  of  diis  legacy,  he  would  have  le&  fliare  of  his  £uher's 
kindne&  than  the  other  children. 

The  defendants,  the  executors,  confefled  ai&ts,  and  (iibmitted 
to  do  as  the  court  fhould  dired. 

The  Mailer  of  the  Rolls  being  only  in  court,  decreed  the 
whole  aooo/.  to  the  plaintiff,  and  mentioned  a  cafe  of  my  Lord 
Guernfeyy  who  married  a  daughter  of  Sir  Jtbn  Brntis^  with 
whom  he  had  a  confidenble  fortune  in  land.  Afterwards  Sit 
Jfibn  builds  a  houie  upon  die  land,  and  being  a  merchant,  makes 
an  entry.  Lord  Guemfey  debtor  fo  much  for  building  the  houfe^ 
and  then  makes  his  will,  and  devifes  the  refidue  of  his  eiUte  *  to  joo 
his  two  daughters  i  and  yet  it  was  held  this  houie  ihould  fall 
into  die  lump  of  the  fortune  given  the  Lady  Gmrnffy.  Natt  \ 
For  the  plaintiff  was  cited  t  Cban.  Cafisj  301. 


U  I  Jones 
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Cafe  t35t  Jones  vtrfw  Sclby- 

sS4«  ibr.  573»  c  %*    Oilb*  Chaa.  34a.  $•  C.    Anti»ft69.    i  Wms.  404*  441.    3  W«t*  3s(« 
f  a  Vescy^  44Z*  S.  G«  cited^  and  fbuedbyLord  if.    3  Atk.  1X4. 

Thenataxcofa  ^T^^HlS  was  an  appeal  from  a  decree  of  the  M^er  of  the 

"^     •  ^  »/f       X   . 

what      ^ 
it  difivn  fro]z\  k 


SSSj^what      -■■    ^^^'^  "P^**  ^®  ^^'*  P^"^  '*^'^**^'*  ^"^  *"  " 

viiC  the  ei^r^  The  plaindflF  was  a  relation  of,  and  hpufekeeper  to^  Charles 
^^^^^^mhurft^  deceafcd,  and  had  lived  with  him  upwards  of  twenty 
t»>H<  ^ars;  darks  Amhurfl^  in  March^  <7®2,  makes  his  will^  and 

thereby  gives  the  plaintiff  (whoTe  name  was  then  TFitberley) 
$00  L ;  about  two  or  three  months  after,  being  minded  to  aug- 
ment her  fortune,  and  having  an  hair  trunk,  wherein  were  feve- 
ral  things  of  value,  he  fends  for  her,  andtatts  up  two  of  Ms 
fervants,  and,  in  their  prefence,  feys  thus,  /  ghe  to  my  coujin 
Mrs.  Wcthcrlcy  this  hair  trunks  and  oA  that  is  contained  in  *, 
and  delivers  her  the  key  thereof,  and  bid  the  fervants  take  notice, 
^nd  remember  it,  if  they  fliould  be  at  any  time  called  upon  for 
that  purpofe ;  and  feveral  times  after,  as  it  was  proved  in  dte 
caufe,  alked  them  if  they  remembered  the  hair  trurdc,  and  once 
took  a  candle  aiiid  fliewed  it  them,  that  they  might  remember  it. 

About  tiiree  years  aftev^  CkarUs  Jmbut/I  makes  another  will, 
"friiertin  be  firft  revokes  all  other  wills  by  him  at  afty  time  made, 
and  by  dut  will  gives  die  piaintiflF  1000  A  but  takes  no  notice  «f 
^  gift  of  the  hair  trunk,  or  any  thing  in  it,  and  dies. 

Four  days  after  his  death,  upon  opening  of  the  trunk,  in  the 
prefence  of  feveral  relations  and  others,  there  was  found  in  it 
feveral  rings,  pieces  of  gold,  and,  among  other  things,  a  tally 
upon  the  government  for  500/. 

mqi  *  The  now  plaintiff,  Mrs.  Jones^  brought  her  bill  for  the 

1000/.  and  for  this  500  A  tally,  and  had  a  decree  for  the  1000/. 
but  by  reafon  of  the  parliament  fitting,  the  other  point,  as  to  the 
tally,  was  heard  before  the  Mafter  of  the  Rolls,  and  he  likewife 

-j*  In  the  caie  of  Ward  t.  Turner  (1  Veiey,  431.)  the  doArioc  refpeAJng  a  Z>f- 
mstio  Cauja  Mortis  it  fuUy  eiplainedj  and  many  authorities  cited  ihd  amply  com* 
mented  upon  by  Lord  Bard'wtck  :  It  is  there  determined,  that  the  gift  of  receipts  for 
$•  5.  AAAuitMs  is  AOt'a  delivery'  to  pafs  theaaaHitics  as  a  D^agfig  Ctujt  Merta* 

decreed 
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decreed  that  to  her ;  whereupon  this  appeal  was  brought.  It 
was  proved  for'  die  appellant,  diat  the  trunk  was  never  removed 
from  the  place  where  it  Rood  at  firft ;  diat  Mr.  Amhur/f  gave  out 
the  order  from  time  to  time  for  renewing  of  die  intereft  upon 
die  tally,  and  received  it  himfelf. 

It  was  t^oiw  infifted  upon  for  die  appellant,  that  the  teftator 
having  given  her  500/.  by  his  firft  will,  though  he  afterwards 
declared  his  intention  to  make  it  up  xooo/.  and  accordingly  . 
gave  her  the  trunk,  and  all  that  was  in  it,  yet  there  was  but  a 
Donatio  Caufl  Mortis  \  that  it  was  in  the  nature  of  a  legacy,  wait- 
ing (ok  the  death  of  die  teftator,  and  waa  ambulatory  and  cipen 
till  diat  time. 

That  b/  his  revoking  aQ  former  wills,  this  donation,  which 
was  but  in  nature  of  a  will,  and  not  to  receive  its  completion 
l3i-  his  death)  was  revoked  likewife^  that  however,  if  it  wtire 
not,  yot  his  intaition  appearing  by  the  firft  will^  and  the  fubfe- 
quent  donation*  to  give  her  but  1000  A  that  the  1000/.  given 
by  the  will  ihould  be  taken  in  recompence  and  fatis&£tion 
thereof;  that  if  a  man  gives  bond  for  the  payment  of  a  fum  of 
money  to  another,  and  after,  by  his  will,  gives  die  fame  perfon  a 
legacy  of  as  great  or  more  value,  that  fhall  be  taken  to  be  in  fa- 
tis£i^on  of  the  debt ;  a  fortiori^  in  this  cafe,  where  it  was  only 
a  gift  ^t  was  voluntary,  and  not  to  take  effed  till  his  deadi.  ^ 

Befides,  it  was  urged,  that  the  plaMtiff  ought  to  have  proved 
diat  this  tally  was  in  die  trunk  at  the  time  of  the  gift. 

That  it  was  probable,  that  if  the  teftator  had  intended  to  give 
her  that,  over  and  above  the  1000/.  he  •  would  have  ratified  it  by        302 
his  will,  or  at  leaft  have  taken  fome  notice  of  it ;  and  that  being 
in  tke  nature  of  a  legacy,  it  ought  not  to  ftand  againft  cre<« 
ditors. 

The  creditors  likewife  had  brought  a  crofs  bill,  for  fatisfac- 
tion  of  their  debts ;  and  therefore  it  was  prayed  that  the  decree 
may  be  revcrfed. 

On  die  other  fide  it  was  argued  much,  from  the  proof  of  the 
teftator's  kindnefs  to  the  plaintiff,  that  ijie  reafon  he  gave  no 

U  4  ^     more 
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more  than  looo/.  by  his  will,  was,  becaufe  he  had  given  his 
own  Afters  no  more ;  that  he  intended  to  leave  the  plaintiff  ia 
iiich  a  condition  as  to  be  able  to  keep  a  fervant  after  his  death, 
tic. ;  that  they  had  proved  the  gift  of  this  hair  trunk  by  two  fcr- 
vants,  and  his  delivery  of  the  key ;  that  he  afterwards  refufed  to 
take  ^e  key,  telling  her  it  was  her  own ;  that  if  this  tally  did 
not  belong  to  the  plaintiff,  the  gift  would  be  of  little  value  i 
'  that  he  never  would  have  ufed  fo  much  folemnity  in  the  giving 
of  it  to  her,  if  there  had  been  nothing  in  it ;  that  it  was  ftrange 
he  fhould  call  up  two  of  his  fervants,  and  fo  often  a(k  them, 
if  they  remembered  it,  if  he  had  given  her  nothing  but  an  old 
hair  trunk. 

Then,  as  tp  the  Donatio  Caufi  Mortis^  they  agreed  it  was  not  to 
take  effe£l  till  his  death,  but  when  that  happened,  it  took  effed^ 
ah  initio^  from  the  donation  made ;  that  the  relocation  of  all 
former  wills  could  not  revoke  that,  and  cited  Braffon  and  yuf" 
tinian*s  Injlttutes  of  the  (everal  (brts  of  donadons  Cauji  Martis ; 
that  by  them  it  appeared,  fuch  donation  had  no  dependance  bn 
the  will;  that  if  the  donor  died  fir  ft,  it  was  an  abfolute  gift,' but 
if  the  donee  died  firft,  then  indeed  it  was  to  return  back  to  Ae 
donor,  and  not  to  go  to  the  executors  or  reprefentatives  of  the 
donee  j  that  this  tally  (hould  be  prefumed  to  be  in  the  trunk  at 
that  time,  and  to  prefume  the  plaintiff  put  it  in  after,  would  be 
^2  to  prefume  her  guilty  of  a  fraud,  *  which  is  a  prefumption 
againft  law  and  ei|uity,  atul  therefore  it  lay  on  the  other  fide  to 
prove  it  was  put  in  after. 

That  the  taking  no  notice  erf"  this  tally  in  his  will,  was  an 
argument  that  he  did  not  look  upon  it  as  any  part  of  his  eftate, 
but  given  away  before ;  that  upon  opening  of  the  trunk  this 
tally  was  found  in  it,  and  the  feveral  relations  and  others  prefent 
were  then  fatisfied  of  the  plaintiff**s  right  thereto,  however 
they  had  been  advifed  fmce,  and  therefore  it  was  prayed  the 
decree  might  be  affirmed. 

Lord  Chancellor  laid,  you  agree  that  a  Donatio  Caufd  Mortis 
is  a  gift  in  prafenti^  to  take  eficft  in  futuro^  after  the  party's 
death,  as  a  will,  and  that  it  is  revokable  during  his  life,  as  a 

Vill 
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will  1$,  and  fo  it  difFers  in  nothing  from  a  will,  for  it  is  not  a 
prefent  fubftantive  gift ;  and  therefore  he  thought  that  this  cafe 
confifted  but  of  two  points  : 

I/?,  Whether  there  be  fufficlent  evidence  to  prove  that  the 
tally  was  in  the  trunk  at  the  time  of  the  gift. 

%dlj^  Whether  this  will  were  not  a  revocation  of  It. 

^s  to  the  I  ft,  he  premlfed,  that  thefe  forts  of  donations, 
efpecially  where  they  were  of  the  fame  kind  with  what  was  given 
by  the  will,  ought  to  be  fuUy  proved  in  all  their  circumftances  ; 
otherwife  they  were  not  to  be  countenanced,  becaufe  it  would 
open  a  way  to  perjury  and  fraud  greater  than  the  ftatutes  al* 
ready  in  force  had  provided  againft:  that  here  the  plalntifF 
had  not  proved,  by  any  one  witnefs,  that  this  tally  was  in  the 
trunk  at  the  time  of  the  gift;  that  if  it  had  been  fo,  furely  the 
teftator  would  then,  or  when  he  had  occafion  fo  often  after, 
have  txAA  tho-witn^fee  erf"  it ;  that  it  was  ftrange  he  fliould  bid 
them  take  notice  of  the  trunk,  and  .not  mention  the  tally,  which 
was  the  principal  thii^  in  it ;  that  all  the  plaintiff  proved  upon 
this  (core  was,  itf  being  there  when  the  tnthk  w^  opened,  which 
was  three  years  after  the  gift,  and  four  izys  *  after  the  tefta*  304 
tor's  deadi ;  that  he  fet  there  to  condelnn  frauds,'  and  therefore 
might  prefume  them,  tmlefs  they  proved  the  contrary. 

As  10  the  ad  point,  Whedier  the  will  were  not  a  revocation,  he 
faid,  it  irould  not  be  properly  called  a  revocatickp  %  but  ^  xooo/.  r 

therein  given  ihould  be  looked  upon  as  a  fadsfii^ioa  of  the 
500/.  :giv!eti  her  by  the  firft  wUl,  and  the  500 7.  tally  ^r  that. 
One  cannot' be.  faid  to  revoke  a  debt  by  his  will,  but  yet  he  may  ^ 
iktafy  it,  b]^ giving  a  legacy  gf  equal  value;  and  fince  he  had 
revoked  aU' ibrmer  wills,  this  looo/.  was  a  iatisfa£tion  equiva- 
lent to  a  revocation,  and  muft  go  i|i  recompence  of  the  1000 /• 
he  had  before  intended  her,  fince  (he  could  not  prove  he  in- 
tended it  otherwife ;  for  if  (he  had,  then  the  Donatio  Cau/i  Mor^ 
/SpV  muft  hnvf  ftood,  and  therefore  the  decree  was  reveifed. 
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Cafe  236.  Clavell  verfux  Littleton  &  al\ 

Poll,  377.    Gilb.GhM.t^l.    OiHi,  S^.  R^  S7«  S.  C.    » E<|. fbr.  5*1  c. e. 4ti»  c  13. S. C. 
t  Vc^i*  100. 464* 

A  fectkaent     O IR  Eiword  LittlitM  baviiig  a  wife,  and  one  only  dau^ter, 

STjiS/JT"  ^  tnd  being  to  go  to  the  ilrj^  Indiis,  malm  a  rettlement  rf 

70Mifea,tiioagli||is  ^flafe  on  Ibttr  truflees,  wherebydie  Kmio  to  them  a  tem  of 

votsttttvyw  Boc 

tobecoBcnrnkd  looo  years  out  of  patt  of  his  efta^  upon  truft,  that  they  flioiiM, 

^  him  tftw-    out  of  the  rents,  iEutSj  and  profits,  mife  and  pay  to  his  wife, 

"l^^l^  ^     during  Iter  Kfie,  180/.  ftr  min*  if  he  iflionld  fo  long  continue 

beyond  fea ;  and  100/.  fer  mm^  to  his  daughter,  for  .ber  main* 

tenance  till  marris^e ;  and  dien  dirtfis,  chat  the  truftets  ihouU, 

by  demiie,  mortgage,  or  fide  of  hit  eftace,  or  4b  much  thereof 

as  ihould  be   neceflary  for   that  purpofe,  raife  the  fum  of 

5000/.   for  his  ^ughter*s  portion,  to    be  paid  her  within 

three  months  after  her  marriage,  and  leaves  the  deed  in  the 

truftees  hands. 

i 
About  a  month  after.  Sir  Edward  being  on  ihipboard,  in  or* 

der  fior  his  voyage,  writes  a  letter  to  his  truftees,  wherein  he 

exprefles 


^jfpfenes  great  (bonccfn  ■'ft^  am  oMpMtj  SM  w$  otStt  uuft 

file  ftouM  muff  wdl ;  takes  tidllce>  that  Ik  lad  fiaited  soooA 

to  her  for  her  portion^  but  that  he  thinks  his  eftaie  wouM  te 

too  ^  Attch  loaded  by  lb  great  a  porttoOi  and  that  he  'WtM       3c4 

leave  fometfaing  for  himfelf  in  cafe  tfaiags  Ihodd  paovt  crds ; 

therefore  darofis,  that  if  ibe  aarcied  a  pcilbn  pi  (tmt  profef- 

fion  or  trad^  and  of  a  good  eftate,  that  the  OkotM  have  toooL 

raifed  preihntly,  and  the  reverfion  of  Som^  part  of  fats  eftate 

after  his  dead),  which  would  make  up  her  fortune  in  the  whole 

about  5000A  but  if  (he  married  odierwift^  he  woidd  not  give 

her  a  fiurthing ;  and  named  «ne  yolm  Fatighat^  wilfa  whom  be 

forbids  her  marryisif»  caUing  him  a  forty,  impertinent  follow, 

and  exprefled  bittfotf,  that  if  ihe  married  whb  him,  cr  anj  fiich^ 

ihe  fliould  have  nothing. 

The  phifntiff  was  a  gendeman  df  7  or  8oo/.  fier  mm.  and  * 
fomewhat  related  to  die  fiunily,  and  went  to  the  coach  with  Sir  . 
Edward^  and  he  d)en  exprefled  great  kindneft  for  him,  and  de- 
lired  him  tp  take  care  of  his  daughter ;  feme  time  Sifter  Sir  Bd^ 
wMrd  was  %0B%  the  (dasntMF  metes  his  addrcflea  to  the  dhug^ 
ter,  who  wso  then  about  as  years  of  age^  and  marrlea  her^  and 
ihe  dies  i^out  a  year  after»  without  iflite. 

lliereupon  the  plaintiff  brought  his  bill  in  this  court  agatnft 
the  tniftees,  and  others,  to  have  the  portion  of  j^ooo/.  railed 
and  paid  to  him,  he  having  taken  out  letters  of  adminiftration 
to  her ;  but  Sir  BJtvard  LHtliten  being  then  living,  and  not  made 
party  to  the  foit,  the  caufe  went  off  for  that  ttaXon. 

And  now  Sir  Edward  being  d^Kl,  the  caufo  was  brought  en 
again  ag^unft  the  truftees. 

For  the  defendants  it  was  infifled,  that  theft  iilftruaioifs  were 
in  die  nature  of  a  letter  of  attorney  to  die  truftees,  and  im« 
powered  them  tQ  ,ad  as  Sir  Bdwgrd  hnnfidf  might  have  done, 
and  that  diqr  ftood  in  his  place  1  and  therefore,  thoigh  he  had 
made  fuch  a  provifion  for  his  daughter,  yet  it  was  merely  vo* 
luntary  $  and  if  he  had  not  gone  beyond  fea,  but  had  kept  the 
deed  by  him  in  his  own  power,  he  might  have  cancelled  i(  at 

plcafure ; 
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-pkafiirei  tbat  di<e 4fiftniAio#-: iveie  a  kind  of  defeattnce  «f 
^oj        the  deed),  though  there  was  «»  j^xpreft  *  power  of  revoQ^tion ; 
that  the  fame  power  he  himfelf  would  have  had,  was  bytbis  let- 
ter tnuisferred  to  the  tniflees,  and  therefore  the  plaintiff  ouglit 
to  have4^pUed  to  them  for  their  confent. 

■     That  Sir  Edward  de(iring  him  to  take  care  of  liis  daughter, 

-was  a  kind  of  guardianfhip  delegated  to  htm;  and  could  not  be 

-  intended  as  any  encouragement  for  him  to  marry  her ;  and  a 

•  guardian's  marrying  his  ward  is  always  looked  upon  as  a  breach 

tt  truft ;  befides,  the  plaintiff  had  made  no  fetdement  on  her, 

'  and  Sir  Edward*^  circumftances  are  very  much  altered ;  he  was 

indebted  in  confiderable  fums  of  money  to  the  Eqfi  In£a  com- 

'  pany,  and  others,  which  it  was  feared  his  eftate  would  not  be 

fufficient  to  anfwer ;  that  thefe  inftruSions  ought  to  be  allowed 

A  man  p«r-     to  explain  his  intent ;  and  if  a  man  purchafes  an  eftate  by  a 

^^"«  ^       particular,  but  in  the  conveyance  itfclf  leaves  out  feveral  of  the 

ticniar,  bntia  parcels,  tbis  court  wiU  fet  it  afide. 

WUf  p«t of  tbelind  is  left  o»t»  ■^ityvnl^fet  at  afide- 

My  Lord  Keeper  was  very  unwifling  to  fuffer  die  inftnidioos 
'  to  be  read,  fiiyihg,  fitrdy  they  can  be  no  controul  of  die  deed, 
efpedally  being  made  a  month  after  the  deed  was  execu^ 
t  Aatl,t3s*    and  cited  a  cafe  of  f  Qaverini  and  Qaviring  to  diat  purpofe,  and 
%  Vem.  474«   ^; j^  jj.  ^^ouU  be  a  means  to  break  through  all  fctdement%  if 
fuch  inftruAions  or  memorandums  fliould  be  allowed  to  explain 
or  alter  them ;  that  the  plaintiff  was  a  gendeman  of  a  confider- 
able eftate,  and  if  the  wife  had  furvived,  ihe  would  have  beet 
entided  to  dower  out  of  his  eftate,  though  no  fetdement  had 
been  made  ^  that  as  to  creditors,  this  deed  would  be  voluntary, 
but  they  were  not  hurt  by  this  decree,  having  no  bill  to  fet  it 
afide;  diat  at'  prefent  he  could'  make,  no  other  decree,  but 
.that  tbe.'W^Ie  5000/.  (hall  be  iraifed  and  paid  to  the  plain- 
ti^  with  ifiteteft  from  three  .months  after  die  marriage ;  but 
it  being  agginft  the  heirs  at  law,  would  not  allow  the  plaintiff 
.any  cofts* 
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•  Pyc  verfus  Gorges.  Caft  237* 

t  Wmt.  laS.  8«  C.  387.  a  Wait.  678.  Cafct  temp.  Tilb.  %Mfl^  s  E^.  ifar.  384,  pL  i.  S.  C* 
X  £q.  abr.  747,  c*  6.  748,  c  i.  2  Salk.  680.  S*  C.  i  Vesey,  95.  514.  1  Atk.  ei4«  3  Atk* 
%^  754.    Bi««B*tIUp.  109.  S.C.  cited*    1  8io«ni*tPail.CaR^  359.  8.G. 

IN  diis  cafe  my  Lord  Keeper  declared  his  opinion  ckarly  toTrdbwina 
be,  diat  if  tnifteety  in  a  fetdement  to  fupport  contingent  st^^^^^^.^^ 
mainders,  join  with  the  tenant  for  life  in  any  conveyance  ^]^||^?||||^^ 
deftroy  the  contingent  remainders  before  they  come  in  iffi^  that  taunt  for  life 
this  was  a  breach  of  truft  in  them,  and  befides  he  (houU  make  llSl^'tlu?!^*  . 
no  fcruple  to  fet  afidc  die  conveyance.  ^^SJl^JIt 

iwlty  of  »  bretch  of  tnfti  and  t^ty  will  ftt  it  atidt. 


DS 
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1710. 

In  Curia  CANCELLAiuiiir. 


•  tafe tjg*  Crofl>ywyZtf Jonathan Middleton, Collifon,&al\ 

%  Bq*  abr*  |8S|  «•  t»  8.Ck 

wf.  agm  tobe  A  Botid  fixT  500A  WAS  hsleA  and  delivered  by  the  defendant 
Wo^wTrwcty  JLjL  Jonathan^  and  his  brother  Thmasj  for  whwi  he  was  to 
to  iTjtDd  fisns  be  bound  i  but  afli^;r,  who  drew  the  bond^  left  out  J^miban^s 
cordingiy;  bat  name.  Tbomas  and  the  plaintiflF  had  feveral  dealings  tipgether 
of  die  ci«k»  f^^  iii^^y  7^^^  afterwards^  and  till  Thomas  broke  and  went  to 
not'ii^whrfic y^^'*^'^^9  >**  *  ^'P  whereof  the  plaintiff  was  part^wner,  and 
obligee  flMwi^  after  that  fold  his  part  to  one  Rycocls. 

&e  condition 

and  his  natmc  and  (eal|  demands  tttyment,  and  threatens  to  fue  him,  iinkf«  he  would  give  Mk  fcc»* 
fity,  which  jfi  agtccs  to  j  bat  after  flnding  tbe  miftakct  refufed,  not  being  bound  by  uw,  yet  e^uty 
will  compel  him* 

111  May  17001  the  obligee  came  to  the  defendant  Jenatban^ 

and  having  folded  doMm  the  bond^  (hewed  him  the  condition^ 

with  his  hand  and  feal,  and  demanded  the  money,  or  freih  iecu* 

lity,  which  he  agreed  to,  and  propofed  Mr.  Ryeocks^  who  de<i^ 

manding  a  fight  of  the  bond,  found  the  miftake,  and  difliiaded 

ikc  defendant  from  entering  into  the  new  bonds,  Mr.  Bird^  % 

Imrytr,  adviTmg  him,  that  tbe  bond  was  void  againft  him. 

Whcrcupoa 
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Whcredpoti  the  phititiff  «dttbtt»  his  b3I  to  be  rdievdrag^nft       ^i^ 
the  fraud  in  CdSfitiy  and  to  have  a  pevfiyinance  of  die  defigidaiit 
j9n0ib^s  bft  agieoincnt* 

Mr.  yitmon  for  the  plaintiff  infifled;  ihey  were  proper  in  a 
court  of  equit/  to  be  relieved  agunft  iH  accident  or  frauc^ 
and  that  here  have  been  fiequenc  iaftances  of  relief  in  (ach 
cafts  as  this. 

Mr.  Dcbyns  for  the  dejfisrkhnt  infifted,  iStat  the  party  was 
never  bound,  had  commkied  no  fraud,  but  on  the  contrary 
was  circumvented  into  die  bdfl:  agreement,  for  had  he  known 
diat  his  name  was  Hot  in  die  bond,  he  never  would  have  fttat* 
ed,  and  urged  the  prefumpdon  that  it  was  paid,  and  tte  ilaleneft 
of  the  dexliand :  if  a  man  makes  a  voluntary  deed;  or  gift;  in 
writing,  which  is  not  eftSual,  this  court  wiB  not  affifl  i  and 
they  have  not  proved  that  they  refitfed  to  lend  Tb$ma$  tbe 
money  unlefs  the  defendant  wotdd  become  bound  for  it,  nor  any 
treaty  thereon,  nor  money  lent;  not  any  demand  or  inteieft  paid 
in  49  years ;  and  that  would  be  fiifficient  dme  to  ground  a  pre* 
fiimption  of  payment,  even  at  a  n^  priusy  if  the  pardes  had 
been  able,  and  we  prove  the  dealings  ofTbmun  with  the  plaiiw 
tiff  almoft  ever  fmce. 

Lwd  Keeper.  Your  defence  will  not  prevail,  for  his  hand 
and  feal  Is  fuffcient  cadence  for  equity  to  relieve  againi(.  I 
mufl  decree  it  againft  you  upon  the  firft  agreement  $  but  iince 
49  years  is  not  a  fufficient  dme  to  ground  a  prefumpdon  in 
equity,  as  you  would  have,  you  may  take  an  ifliie,  and  try  pay« 
ment  or  non-payment  next  affixes. 


Stephenfon  verfus  Hayward.  Cafe  239. 

A«^,  t^Oyt^i*   iVern«4|5.    i Eq. abr.  149, pL 6.   ioMod.4aS.    16  VAiiea(tIt.  Pii|»«t)alS| 
pi.  6*  9. 


O 


N£  Seeching  made  a  mortgage  of  his  eftate^  and  became  i^  i[iT|rt 
indebted  to  Hajvtard  in  60 A  and  ti^en  conveyed  to'^^'^* 


A 


Str eater ^  anodier  defendant  in  truf{^  to  pay  die  debt  of  Streater^  ekiriai  ^i^ 
and  then  all  his  odier  debts  in  •average;  dien  fMnrtvr  tsndeted  ^"^  ^ 


•  cqBttyaacccf  hli  Wb(s  fcr  piyiat  ti  Ml  Stle%  ifcsHhi  paid  only  in  amai^ 

the       3x1 
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tiie  money  to  the  mortgagee,  which  he  refilled,  and  wttttynrii 
affigned  the  mortage  to  Haywarij  and  then  Hayward  obtained 
judgment  againft  Baching  on  his  bond  of  6o/.  and  then  Streattr 
fold  to  the  plaintiflfs,  who  not  having  paid  their  purchafe-money, 
preferred  their  bill  againft  the  mortgagees,  and  Hayward^  to 
redeem. 

My  Lord  Keeper  ordered^  diat  the  plaintiffs  fhould  redeem 
Hajwartz  mortgage,  and  dedu A  tbeif  cofbout  of  die  mortgage 
money,  and  that  the  judgment  fhould  be  paid  but  in  proportion ; , 
for  though  Hajward  had  a  title  at  law,  and  it  was  infifted  that 
this  judgment  would  affed  the  refuldng  equity  in  Beectb^  if 
there  was  more  dian  fufficient  to  pay  his  debts,  and  none  of 
the  creditors  of  Baching  were  made  parties  to  the  fuit ;  yet  my 
Lord  Keeper  thought  diat  the  conveyance  made  for  the  payment 
of  all  Baciimfs  debts  was  a  good  confideration,  and  that  being 
prior  to  die  judgment,  the  fubfequent  judgment  could  not  afied 
die  efbte ',  and  though  no  creditors  of  Baching  were  made  par* 
ti(S|  yet  they  mi^t  be  brought  in  before  the  Mafbr. 


DE 
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Meredith  -y^f/2rx  Wynn.  Cafe  140. 

foft,  412.  Glib.  Ch.  14a.  I  Eq.  abr.  70,  j>l.  15.  and  Gilb.  E().  Rep.  170.  S.  C.  2  Vera.  coi. 
Cafes  temp.  Talb.  16S.  3  Wmu  199  (n.)  a  Atk.  448.— Sec  alfo,  a  Vcrn.  191.  2  Veiey.  I76. 
Aace,  63.  and  reterences.     3  Atk.  20.  *  /»    / 

N  this  cafe  the  main  queftion  Wasj  Whether  a  wife's  por- where  the  wift^t 


r 


tion  of  1250  A  charged  by  will  on  fuch  lands,  purfuant  to  T'^'?"' **^*'8^ 
a  power  in  a  fettlement,  mould  go  to  the  adminiftratrix  of  the  ^*^**  ^*°^«»  ?«'• 
wife,  as  a  chofe  in  aSion,  or  to  the  plaintifF^  who  was  admi-  in^fet^c^nC" 
niftrator  of  the  huftand,  they  being  both  dead,  and  the  money  ^^^f^^f^ 
npt  yet  raifed  f  the  buftand, 

adminiibator  of  the  wife,  tho«gh  the  huftand  a&d  wife  are  both  dead,  and  the  portiQii'not  raifed,, 

As  to  which,  the  cafe  was,  that  one  John  TFynn^  on  the  mar- 
riage of  his  fon  IVilliam^  fettles  fcveral  lands  on  that  marriacre, 
with  a  power  for  John^  by  writing  or  will,  to  charge  the  lands 
with  2000 A  for  fuch  ufes  ?s  he  fhould  think  fit;  and  after  John 
by  will,  reciting  this  power,  charges  the  feid  lands  with  aooo/. 
to  his  two  daughters  Dorothy  and  Barbara^  and  diretSb  that  his 
fcn  JfllUam  ihould,  within  two  months  after  his  death,  give 

X  them  ' 


% 
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them  fccurity  for  xooo/.  apiece,  being  the  2000/.  he  had  a 
power  to  charge  j  and  if  he  fliould  fcftifc  fo  to  do,  then  he 
made  Dorothy  and  Barbara  co-executors  vith  Jf^tlliamy  and 
313  likewife  gave  to  his  (aid  ♦  two  daughters  250/.  apiece,  befides 
the  faid  2000 /.  and  dies. 

TVilliam  gives  his  two  fifters  bonds  for  their  fortunes ;  Barbara 
intermarries  with  one  Richard  Mlddleton^  and  on  the  marriage 
treaty,  articles  were  entered  into,  whereby  Richard  agreed  to 
dear  bis  eftate,  being  70/.  per  ann.  of  the  incumbrances  that 
were  then  upon  it,  widiin  fix  months  after  the  marriage  (hould 
be  had,  and  for  every  1000/.  he  fhould  receive  of  Barbara's 
portion,  tofettle  10/.  per  ann.  on  her  for  her  jointure  for  life, 
and  to  fettle  lands  on  the  firft  and  other  fons  of  that  marriage. 
Barbara  was  no  party,  at  leaft  never  fealcd  thefe  articles  :  the 
marriage  takes  effeS ;  Barbara  dies  within  fix  months,  without 
ifliie  :  Richard,  on  a  fecond  marriage  with  one  Dorothy  Pedelly 
who  had   a  portion  of   1600/.   in  truftees  hands,   by  articles 
agrees  to  lay  out  the  1250/.  he  was  entitled  unto  in  right  of 
his  firft  wife,  and  this  1600/.  when  received,  in  the  purchafc 
of  lands,  to  be  fettled  on  Dorothy  for  a  jointure,  and  for  a  pro- 
vifion  for  the  iflue  of  that  marriage,  which  marriage  after  takes 
effect ;  then*  Richard  dies  before   he  had  got  in  either  of  the 
portions :  the  plaintiff  his  fiftcr  takes  out  adminiAration  to  him, 
and  intermarries  with  the  plainti  it  Meredith^  then  comes  to  an 
agreement  with  Dorothy^  whereby  (he  was  to  retain  the  1600/. 
her  own  portion,  and  to  releafe  all  her  right  and  title  to  the 
1250/.  or  to  any  fettlement  to  be  made  on  her  therewith,  and 
this  is  reduced  into  writing,  and  executed  :  the  defendant  took 
out  adminiftration  to  Barbara  \  and  againft  him  and  John^  the 
grandfon  and  heir  of  old  John  TFynn^  who  had  the  land  by  dc- 
fcent,  fubjcdl  to  raife  this  1250/.  was  this  bill  brought,  to  have 
that  portion  raifed  and  paid. 

My  Lord  Keeper  decreed  it  accordingly ;  becaufe  the  huf- 
band  in  this  cafe  was  a  purchafer  of  the  wife's  portion,  by  his 
agreement,  to  difencumber  his  own*,  eftate,  and  fettle  a  jointure 
iDn  her,  wherein  he  had  proceeded  fo  far^  as  to  fell  fome  of  hi$ 

•ftate, 


.  Iti  Curia  Cancelkrift^ 

dbce,  Iii  order  *  todifcharge  the  reft  ;  andthe  death  of  the  wife  314 
without  ifliie,  within  the  fix  months,  prevented  his. making  a  &t^ 
dement  purfuant  to  th^  articles  y  (o  that  he  having  done  all  ux 
his  power,  ahd  being  guilty  ot  no  iefaul%  ought  not  to  turn  to 
his  prejudice  ;  and  the  plaintifF  having  now  taken  adminiftra-* 
tioik  ID  hhn,  ftands  in  his  place,  and  muft  have  the  benefit 
thereof;  befides,  upon  his  feeond  marriage  with  D^othy  PedeU^ 
he  a£hially  agreed,  in  <:oiifiderationof  her  portion,  to  lay  out 
this  1950/.  and  fettle  lands  on  her  j  fo  tfaat.ihe  then  became 
endtted  to  this  money,  as  a  purchafer,  for  a  valuable  confidcra^- 
tion  j  and  when  fhe,  after  her  faufband's  death,  chofe  to  have  her 
own  1 600  A  which  belonged  to  the  plaintiff  as  adminiilratrix 
to  the  hufband,  and  the  plaintiff  agreed  to  it,  by  this  the  plain- 
tiff likewife  became  a  purchsUer  of  the  1250/.  for  i60o/.  (he 
confented  to  give  up  to  th6  widow ;  and  therefore  decreed  an 
account  to  be  taken  of  the  perfonal  eftate  of  John>^  thfe  grands 
father,  and  what  that  fell  fhort  to  be  made  up  out  of  the  real 
eftate  come  to  the  defendant's  hands ;  and  if  any  real  charges 
were  paid  out  of  the  perfonal  eflate,  the  plaintiff  to  {land 
in  their  place  for  a  fatisfa£tion  of  this  1250  A  out  of  the  lands, 
to  make  fo  much  as  the  perfonal  eftate  remaining  ihould  fall 
Ihort  to  pay. 

N9ii  ;  A  Cafe  of  f  Burnet  and  ttinajon  was  cited,  where  a  f  1  Vcm.  4oit 
Voluntary  difpofition  by  the  hufband  of  his  wife's  fortune,  be-    "'*' "  ' 
fore  it  was  got  in,  being  fecured  by  niortgagcs,  bonds,  Wf, 
Ihould  not  bind  the  Wife,  or  her  reprefentatlves,  after  his  deatli ; 
but  here  the  hufband  was  a  puirehafer  thereof  for  a  valuable 
confideration. 

Another  point  of  this  cafe  was,  that  Serjeant  Otuen  TVynn  Ante,  »36. 
had  by  his  will  given  to  Barbara  tool,  as  a  legacy,  and  ^^•'^^^\^{^^ 
othet  perfon  had  Hkcwife  by  his  will  given  her  a  legacy  of  f»^ionforwh«« 
50/.  and  of  both  thefe  wills  John^  the  fathef  o(  Barbara^  wasdevifcc. 
executor}  and  whether  the  12^0/.  given  by  the  father  (hould 
go  In  <ktisfa£lion  of  thefe  two  legacies  of  100  A  and  50  A  was 
fhe  queftion* 
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^1 »  *It  was  argued  bj  Mr.  Vemm^  and  fe  veMred  by  the  coort^ 

without  much  oppofition  on  the  other  fidt,  that  this  coHU-not 
be  taken  to  be  in  recompence  or  ft&frftioii  of  diofe  two  k« 
gades,  becauTe  there  ¥ms  jio  legacy  given  particularly  to  Bar^ 
ham  I  but  the  ^oooh  he  had  a  power  of  charging  was  ^ven 
equally  fo  his  two  daughl^ ;  and  if  diis  iiould  be  a  fmsftdioD 
of  Bariam^s  two  legacies^  flie  would  not  have  aa  equal  fhaie 
'  of  the  2000A  finee  ^reby  file  would  Mb  the  other  two  kga* 
ties  given  her  by  tiie  Olhet  perftns ;  and  his  giving  the  2000A 
•  to  his  two  daughters,  equally,  {hews  that  he  intended  tomake  no 
difference  between  them  as  to  ^  fiiares  dicy  were  to  takt. 


D£ 


Jn  Cuiia  Caacoils^f 

Termino  S^  Mich* 
In  Curia  Cangella&ijb« 


Hyde  ver/us  Hyde.  Cafe  041. 

1  Coke'i  Inft.  Haif,  e4.  89.  b.  171.  b. 

IN  this  cafe  no  difpute  was  made,  but  diat  an  infiuit  male  An  infant  mite 
of  14  years,  and  a  femalefof  12  years,  might  make  a  will  '^'"*^  * 

-    ,  /-in  1  .  ^.1         ,       ?  will  of  his  pcr- 

of  the  perlonal  eftate ;  and  it  was  laid  to  be  fo  agreed  by  my  tonal  eftate  at 
Lord  Keeper  fVright^  in  a  cafe  of  Sharp  verfus  Sharpy  wherein  « 'ia/*°**^ 
they  foHowed  the  rule  of  die  civil  law  of  Juftinian^  as  at  thofe  a  Mod.  315. 
ages  they  might  confent  to  marriage. 

Jones  verjiis  Wcftcorilb.  Cafe  242. 

31  Off.  171 X. 
GUb.  £q.  Rep.  t4.  S.  C.    i  £q.  irfir,  IUI.5,  pi.  10. 8.  C.    8  Vcaer  Abr.  S03,  pi.  <3.    %  Str.  X092. 
%  Eq.  abr.  294,  pi.  24.     x  Salk.  41 5.    3  Uvini ,  225.     I  Vcfey,  421.     3  Atk.  %i^  317.    Fearne*f 
Cont.  Rem.  400. 406,  &c«     DouglaS|  63.  75. 

THIS  was  a  cafe  wherein  my  Lord  Keeper  took  time^  dcvifcd  • 
to  confidcr,  before  he  would  give  his  judgment^  ^^toTis^^ftS 

was  this:  li^  and  after 

her  death  to  the 
phild  flic  WM  then  m/S«Rr  with ;  but  if  fucb  child  died  befi^  1X9  then  he  davifed  one  diird  part  of 
^e  faid  term  to  his  wife,  whom  he  made  executrix.  The  wits  not  beias  tiftnt  at  the  time  of  the  devife, 
held,  I  ft,  That  the  dcvil'e  to  her  was  good,  though  the  coadngeiuij  never  happened )  idly.  That  flie 
/bould  haye  thp  |ipdi^c4  f)irplns  of  the  pcrlbaal  cftatty  afid  net  to  |o  ia  a  cowie  of  adminiftration* 

7i%  AMan 
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A  nun  poflefied  of  a  long  term  for  years,  by  his  will  <levife! 
it  to  bis  wife  for  life,  and  after  her  death  to  the  child  flie  was 
then  enjient  with ;  and  if  fuch  child  died  before  it  came  to  the 
age  of  ^T,  then  he  devifed  one  third  part  of  the  (aid  term  tt> 
8 '7  bis  wife,  ♦  her  executors  and  adminiftrators,  and  the  other  two 
thirds  to  other  perfons,  and  made  his  wife  executrix  of  his 
will,  and  died,  * 

This  bill  wjLS  brought  ag^iinft  her  by  the  next  of  kin  of  the 
teftator,  to  have  an  account  and  diftribution  of  the  furplus  of 
his  eftate,  not  devifed  by  his  will. 

And  two  queftions  were  made;  ift^  Whether  the  devife  to 
the  wife  of  one  third  part  of  the  term  were  good,  becaufe  it 
happened  fee  was  not  then  en/tent  at  all,  and  fo  the  contin- 
gency ugpn  which  the  devife  to  b^r  was  to  take  place  never 
happened, 

Aiixk*  XI.  91,       The  other  queftion  was.  Whether  this  term  being  part  of 
Jbl*  *V6  *^  perfonal  eftate,  find  exp;"efsly  devifed  to  her  for  life,  with 

fuch  other  contingent  intereft  on  the  death  of  the  fuppofed  i:}:firrt 
child  before  21,  feould  fliut  her  out  from  the  furplus  of  the  pei- 
fdhal  eftate,  which  belonged  to  her  as  executrix,  and  fo  the  fur- 
plus go  in  a  couHe  of  adminiftration,  to  be  djftribut^d  amo/igfr 
the  plaintiffs  as  next  of  kin. 

As  to  the  firft  point,  my  Lord  Keeper  now  delivered  his 
opinion,  that  though  die  lyife  was  not  en/tint  at  the  time  of 
the  will,  yet  the  devife  to  her  of  fuch  third  part  of  th©  term 
was  good, 

And  as  to  the  other  point,  difmiflcd  the  plaintilPs  bill,  and  fo 
let  in  the  executrix  to  the  furplus  of  the  perfonal  eftate,  wr^ 
ivithftandlng  the  devife  to  her  of  part  as  aforefaid. 


Stapletcfl 
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Staplcton  verfus  Cheales.  Cafe  243- 

Ant^,  109,  and  referencet,     i  Eq.  abr.  195,  pi*  4.  and  s  Vcrn.  673.  S.  C.    Gilb.  Chan.  s6S. 
I  Saik*  415.     2  Vcrn,  199.  508.     x  Wmi.  783.    %  Wms.ayy.  6io»    3  Wms.  138,    a  Atk.  127. 

IN  this  cafe  it  was  urged  by  counfcl  at  the  bar,  and  fegfeed  a  legacy  de^ifcd 
by  the  court,  that  if  a  legacy  be  dcvifcd  to  one  generally,  to*"*^  .bte'^w'to 
be  paid  or  payable  at  the  age  of  21  years,  or  any  other  age,  be  paid  at  the 
and  the  legatee  die  before  that  age,  yet  this  was  fuch  an  in-  intereft  vefted, 
tercft  vetted  in  ♦  the  legatee,  that  his  executors  or  adminiftra- ^^^'^^**^j^^^  ^^^^ 
tors  may  fuc  for  and  recover  it;  and  with  thi^ agrees  the  law  ofc"fo"oradmt* 
the  Spiritual  Court,  as  was  reported  by  Dr.  Awkery^   i  Leon  infant,  though 
177.  Godb.  182.  for  this  is  fdebitum  in  pnfentiy  though  yS/- J,f,^^Xr. 
Vindum  in  futuro ;  but  if  a  legacy  be  dcvifed  toXone  at  21,  ^r  ^  wife,  if  devifed 
^r  when  he  /hall  attain  the  age  $f  21  years,  and  the  legatee  dies  or  if,  or  when 
before  that  age,  in  this  cafe  the  legacy  is  lapfcd,  and  (hall  not  go  the  ageof  »i? 
to  his  executors  or  adminiftrators.  .318 

f  Vid.  Swlnborn,  31X,  312,  &c.  tayem.417. 

§  But  if  in  that  cafe  the  teftator  had  added,  that  in  the  mean«A  legacy  derlfed 
time,  or  until  the  legatee  attains  that  age,  that  he  fliall  have^''^^J"jj|J^*^ft^,j. 
intereft  for  the  faid  legacy  at  fuch  a  rate,  from  the  time  of  his  ccruinratc,vefU 

.  .in  him  fo  as  to 

the  teilator's  deceafe,  this  fubfequent  claufe  explains  the  intent  go  to  his  execa* 
of  the  teftator,  fo  as  to  make  the  legacy,  which  was  the  prin-  ^at^J.*  "^"' ' 
cipal,  an  intereft  vefted,  which  fliall  go  to  his  executors  or  ad«  ^  ,  Vern.  461. 
mioiftrators,  though  the  legatee  die  before  tjiat  age,  becaufe,  if*  Atk?64^  ' 
the  principal  were  not  du^  prcfently  upon  the  teftator's  deceafe, 
there  could  no  intereft  accrue  to  the  legatee  at  the  time ;  and  this 
has  been  fctded  in  Cloberi'es  cafe,  JJ  %  Fent.  342,  and  in  Tates  Jt  Ant^>  ^^ 
verfus  Fettiplacej  and  feveral  other  cafes  in  this  court. 

But  if  fuch  portion  were  to  arife  out  of  lands,  or  a  term  for  11  But  a  portion  to 

,_   .  t.     .      ,  .  If  1.  .J    beraifcdotttof 

years,  though  it  were  limited  to  the  party  generally  to  be  paid,  ^  reaieftate,  or 
or  payable  at  fuch  an  age,  there,  for  the  benefit  of  the  heir,  the  ^"^TS* 
por^on  fliould  fini^  and  not  go  to  the  reprefentatives  of  the  inheritance. 
party  fo  dying. 

J  Ant^i  195.     I  Vemoo,  9a.  ft04«  311*    »  Ventris,  3661    x  Strange,  238, 

X  4      '  The 
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7*hc  Matter  of  the  Rolls  faid,  the  provifidn  for  piyment  of 
intcreft  in  the  mean  time,  where  the  lega<y  wa»;givcn  generallf 
at,  or  if,  or  when  the  party  fhould  attain  fuch  an  age,  that  thai 
Jhould  mah  it  an  inter  eft  'wjled  prefentty  was  an  alteration  of  the 
law  from  what  it  was  held  in  Co.  Lit,  292,  when  he  read 
that  book  (which  was  50  years  ago)  though  the  reafon  of  the 
law,  as  then  taken,  was  ^caufe  <liere  yras  np  fuch  additional 
^laufe  to  explain  it,     " 

Cafe  044.  *  Mafbn  verjus  Day. 

I  Coke*8  Tnft.  fiw%.  cd.  %%,  a.    2  Eq.  abr.  494,  c»  7.  S.  C.     Gilb.  Eq.  Kep.  77*  S.  C.   1  Salk.  237^ 
X  Atlb  480.    2  Atk.  593.— Vid.  3  Wms.  99.     Brown's  Rep.  261-   ■ 

A  feme  pur-  J^Lizabeth  Mafon  having  pi^rchafcd  a  leafe  to  her  and  her 
^"o*^  w4  ^^^^>  during  three  lives,  from  the  archbifhop  of  Canter- 

'if  ^f-"*  ^^'  ^^O'f  ^^^^  leaving  Mary  her  daughter  and  heir,  an  infant ; 
dies,  leaving  an  two  of  the  lives  being  dead^  and  the  fur^'ivor  in  years,  the 
rwoof  tiSe UvM  gM^r^^^s  pf  ^^^  in6nt,  out  of  the  profits  of  jhat  eftate,  take 
^irfUn'^^*  a  new  leafe  from  the  afchbifhop  to  the  ^nfimt  and  her  heirs, 
thclfcafc,thi«i8  during  three  other  lives,  or  during  the  life  of  the  iurviving 
cionyittid  ihaiVgo  Ckftuique  Vti^  and  two  others,  and  then  the  in&nt  dies  withr 
^%^o?t^  out  ifTuc  ;  ahd  the  queftion  was,  Whether  this  flioidd  go  tq 
l^«t  the  hdrs  of  the  part  of  the  father,  or  to  the  heifs  ^  the  part 

of  the  mother  I 

It  was  argued,  tShat  it  fliould  go  to  the  heirs  pf  the  part  oJF 
the  mother,  being  a  renewal  only  of  the  old  leafe,  and  undet 
'  the  old  truft ;  and  if  the  infant  heir  had  died  without  ifTue  be* 
fore  renewal,  living  the  furviving  Ceftuique  Vie^  (here  had  Wq 
no  queftion  of  it,  and  fo  ought  this  n$w  leaf?,  being  renewed 
out  of  the  profits  of  the  pld  leafe, 

^ut  it  was  anfwered  and  refolved  by  the  Matter  of  the  l^olb. 
that  this  new  leafe  Wa$  a  new  acquifitioi^  and  vetted  in  the 
daughter  as  a  purchafej:,  and  therefore  fhould  go  to  the  heirs 
of  the  part  of  the  father,  the  renewal  by  the  archbUhop  being 
jjratuitous  and  fp<mtaneous ';  and  they  differenced  this  cafe  ftooi 

a  copyhold^ 


tn  Curfa  Cancell^^^ 

^  cqiyfaoM,  for  there  the  lord  is  only  a  tniftee  for  ^e  helr^  and 
his  admittance  of  htm,  though  it  be  original,  yet  is  only  ia 
virtue  of  the  truft  repofed  in  faiih  by  law  for  that  purpdes  and 
it  was  decreed  accordingly. 

Note ;  My  Lord  Keeper  coming  into  court,  and  being  a(ke4 
bis  opinion  in  it,  iaid^  he  w^s  of  the  fame  o|>ii4on,  to  |»rcvent  4 
rehearing. 
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In  Curia  CANCELLARiiE. 

Cafe  245.  Greenhill  ver/us  Greenhill  &  al\ 

a  Vera.  679,  S.  C.     i  Eq.  abr*  174,  pi.  4*  $.  C.     »  Wins.  631.    Browii*s  Rep.  117.  481. 

-^.  dcfires  B,  to  ^  |  A  HIS  caufe  came  on  upon  an  appeal  from  a  decree 
Tftlte  for  him  5  X  ni^c  *>y  niy  Lord  Chancellor  Cowpery  and  die  cafe  upon 
^;*'^'^'^[^^^>;}^  opening  appeared  to  be  this :  One  GrtinbiU  defired  Mr.  Young 
enter*  into  arti-  to  purchafe  an  eftate  for  him,  of  about  lo  or  X200o/.  value,  in 

elcs  for  the  pur-  -,,  ^  -km      •j»  •  ., 

chafe  of  an  fuch  a  place,  and  Mr.  joung  meeting  with  an  eftate,  which  he 
wMch  warcuf-  thought  would  anfwer  expeflation,  agreed  for  the  purchafe  of 
tomary  lands,    jt .  and  thereupon,  by  articles,  dated  loth  April  1706,  between 

and  covenants  ...  r  i      ^ 

to  pay  the  pur-  the  vendors  and  their  wives  of  the  one  part,  and  T^ung  of  the 
^mX^^tt^^  other,  the  vendors  agree  to  deliver  pofieffion  at  Michaelmas  fol- 
lowing, when  lo^ing^  and  to  execute  fufficient  conveyances  thereof,  aiid  Ywng 
were  to  be  exe-  covenants  to  pay  the  purchafe-money  at  AUcbacbnas^  when  poff 

cnttdf  and  pof-  . 

feffion  given,     feffion  was  delivered. 

In  Jmiu 

A*  made  his  will,  and  thereby  devifed  all  his  perfonal  eftate  to  be  fold,  and  the  money  to  be  laid  out 
in  the  purchafe  of  lands,  to  be  fetded  on  J,  S*  and  devifes  to  him  Ukewift  all  his  lands  of  tnhe« 
ritance,  having  no  others  than  thofe  agreed  to  be  purchafed.  A*  died  before  any  conveyance  executed, 
^ut  without  any  new  publication  of  his  will;  the  lands  pafs  by  this  dovife,  and  no  furrendtf  oeceflvy 
of  the  cuftomary  lands,  A*  having  only  an  e^uiuble  intereft  in  thcxn.  ^ 
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In  ^une  afterwards,  Mr.  Greenhill^  for  whom  this  cftatc  was 
purchafed,  makes  his  will,  and  thereby  devifes  all  his  perfonal 
cftate  to  be  fold,  and  the  money  *  to  be  laid  out  in  the  purchafe  3^' 
of  lands,  to  be  fettled,  together  with  his  freehold  sftate^  on  the 
plaintifFs;  and  in  another  part  of  his  will  deviled  all  his  lands 
of  inheritance  to  the  plaintiffs,  and  dieir  heirs.  At  Michaelmas 
following  pofleiiion  was  accordingly  delivered  to  Touji^y  zp4  tbt 
money  paid,  but  conveyaiKes  were  not  executed  till  about  a  year 
after ;  then  GreenbiU  dies  without  any  new  publication  of  his 
will,  and  the  plaihtiflfs  brought  this  bill  againft  Toung  and  the  heir 
at  law,  to  have  conveyances  executed  to  them  purfuant  to  the 
devife.  Some  part  of  the  eftate  was  cuftomary,  and  lay  in 
Cornwall^  and  by  the  cuftom  there,  a  furrender  to  the  ufe  of  his  . 
will  was  neceflary  to  pafs  fuch  lands,  though  otherwife  they 
pafled  by  leafe  and  releafe,  as  lands  at  common  law,  and  fo 
were  not  copyhold.  The  defendant  Toung  by  his  anfwer  con- 
fcffed  the  truft,  and  the  queftion  upon  this  cafe  was.  Whether 
this  will  was  fufficient  to  pafs  the  truft  of  thcfe  lands  I  And  my 
Lord  Chancellor  Cawper  decreed  it  was. 

But  now  it  was  argued  by  Sir  Jofeph  Jekyll  and  Mr.  How^ 
that  (bis  decree  ot^ht  to  be  reverfed :  they  took  a  diftindion 
between  an  agreement  for  the  immediate  purchafe  of  lands,  and 
fuch  agreement  for  the  future  purchafe  thereof,  as  thit  was  3  they 
jigrccd,  that  if  the  articles  had  been  for  the  prefent  purchafe  of 
thefe  lands,  that  the  vendor  ha.d  been  a  truftee  prefently  for  the 
purchafer,  and  then  fuch  devife  of  diem  had  been  good  in 
equity;  but  here  the  pofleffion  was  not  to  be  delivered  till 
Michaelmas  following,  nor  was  any  money  to  be  paid  before 
that  time,  and  then  the  purchafer  had  no  power  to  devife  thfem 
fooner,  no  more  than  a  devife  of  lands  which  a  man  fliould, 
after  purchafe,  would  be  good,  as  has  been  fettled  in  the  cafe  of 
t  Bunker  and  Cooky  which  was  adjudged  in  B,  R.  and  C.  B.  and  t  i  Saik.  ti$. 
afterwards  affirmed  upon  a  writ  of  error  in  the  Houfe  of  Lords ;  ^5  *  i.Vc." 
ib  if  a  man  had  a  judgment  or  ftatute  againft  another,  though 
this  would  bind  the  lands  of  freehold  or  inheritance  from  the 
0me  of  *  die  judgo^ent  given,  or  the  ftatute  acknowledged,        3^^ 

yet 
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yet  the  iconuzee  of  the  judgment  or  fbtate  has  no  fucb  imefcft 
a$  he  caa  dcvife  before  execution  a^hially  taken  out. 

tt  was  likewife  urged,  that  thcfe  cuftomary  lands  could  not 
pafs  by  the  will  for  want  of  a  furrender  previous  thereto. 

But  it  was  argued  on  the  other  fide,  by  Mr.  Solicitor  General 
and  Mr.  Fernoriy  in  fupport  of  the  decree^  that  thefe  lands  were 
bound  immediately  from  the  execution  of  the  articles  ;  that  the 
pofieffion  not  being  to  be  delivered  till  a  future  time,  made  no 
difference  in  equity  ;  that  if  Mr.  GranbiU  had  died  before 
lliScbailmaSy  the  equity  would  have  defcended  to  his  heir,  and 
(hat  the  heir  might  have  brought  a  bill  againft  Mr.  GreenbilTs 
executors  to  compel  the  payment  of  the  purchafe-moncy  out  of 
the  perfonaleilate;  that  in  this  cafe  the  money  was  bound  by 
the  covenam,  and  if  the  plaintiffs  (bould  not  have  the  lands, 
they  would  lofe  both  money  and  lands  too ;  for  if  the  money 
had  been  at  liberty,  that  would  have  paffed  by  this  will  to  the 
plaintiffs  }  but  now  that  being  bound  by  the  covenant,  if  they 
cannot  have  the  lands,  they  muft  lofe  both  ;  that  this  cafe  was 
quite  different  from  the  cafe  of  Bunker  and  Cook^  becaufe  here 
the  lands  were  immediately  bound  by  the  articles,  and  were  in 
equity  as  much  the  teftator's,  as  if  he  had  been  immediately  let 
into  pofieffion, 

t  Vid.  rxouglas,      f  And  as  to  the  cuftomary  lands,  no  furrender  was  ncccfiary  j 
' '^'  for  even  ih  cafe  of  copyhold,  though  to  pafs  the  lands  them- 

felves  a  furrender  to  the  ufc  of  his  will  might  be  neccflary, 
yet  the  Cefluique  Trujl  could  make  no  fuch  furrepdcr,  for  ho 
had  no  eftate  in  the  lands  ^  and  if  copyhold  lands  were  in 
mortgage,  yet  the  mortgagor  might  devife  the  equity  of  re- 
demption without  any  ftirrender,  for  he  had  no  eftatc  in  them 
whereof  to  make  any  fi|ixender,  and  for  this  point  the  other  fide 
gavekupf 

tt2»9  ^  heri  Keeper  faid,  he  iaw  no  reafon  to  vary  this  decree  1 4c 

dtouglht  fttch  future  intereft  was  devifeaUe,  a^  wdl  as  if  it  had 
been  in  ipefleffioni  tiid  thsct  the  laends  and  money  Avere  mutu- 
ally bound  by  the  articles,  and  that  the  heir  might  have  com-i 
Q  pellej 
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TptUed  the  executors  to  have  paid  this  money  in  cafe  there  had  '    ' 

been  no  will,  and  therefore  affirmed  the  decree, 

NeU  i  It  did  not  appear  in  this  cafe,  that  the  teffcator  had 
any  odier  eflate  of  freehold  or  inheritance,  and  therefore  the  de- 
vife  in  fuch  manner  fufficient  to  defcribe  this  efUte,  fo  as  to 
carry  it  by  the  will. 

Gibbs  ver/us  Bamadifton.  Cafe  246* 

Vid.  2 Wmi.  6S6.  Caiotemp*  Talb.  ax.  Poft,  431.  Feame's  ConU  Rem.  304.  341.  Biown*8 
Rep.  170. 

N  this  cafe  it  was  held  clearly,  and  decreed,  Aat  a  devifeDcrifeofaper- 
of  a  perfonal  eftatc  to  one  and  his  iffue,  or  to  one,  and  S^A^S^e^i^^hkimie 
die  wUiwt  iffue^  remainder  over  to  another,   that  the  devife?»**>.onc^»n<i»^ 

••^  .  he  die  without 

over  is  void,  and  the  >^ole  intereft  veiled  in  the  firft  deviiee,iirue,mmundcr 

fo  as  to  be  liable  to  his  debts ;  and  Mr.  Vernon  faid,  f  the  rea- ^^^j " 'oid, 

fon  diat  a  devife  over  of  fuch  perfonal  eftate  upon  a"  life  l>arely+y^'^59- 

was  good,  was,  becaufe  in  conftruftion  of  this  court  the  firft  3^-  iWms.  i. 

devifee  had  but  the  ufe  of  it,  and  not  the  entire  property ^ .         Sh4'hani*t 

Touchftone^zxic 

Colefworth  verfus  Brangwin  &  z\\  executors  of  Cafe  247. 
Henry  Derby. 

Ante,  IS.  8x  and  92^ 

^  S.  having  a  debt  of  50/.  owing  to  him  from  the  de-^f-nadcB.  and 
•/  •  fendani^  did  by  his  will  forgive  him  that  debt,  and  gave^;^;'^^^'^'^* 
him  50  /.  more,  and  fame  houfehold  goods  to  the  value  of  100/.  fo  Jegaciea  toB. 

but  made  no  dii* 

diatin  all  he  gave  him  about  200/.  and  mad<;  him  and  the  phm-pofition  of  the 
tiff  executors,  and  died  without  making  any  difpofition  of  the  J|[[J^*^^^t,^   , 
fiirpbis  of  his  perfoaal  eftate,  whick  was  confiderable.  ^^^''^^ 


iin 

equally  for  theSr  lliaie  of  thefurplusy  notwithftandivg  the  legaeici  devifedtoone  of  them;  but  if  4 
bill  had  been  exhibited  by  th(  nest  of  kin,  i^  Whether  they  ihould  not  both  be  confidered  as  trufteea 
at  to  the  ivrpliM*  - 

^  And  now  the  plaintiff  brought  this  bill  againft  the  other  exe-        324 
<mlor,  for  an  account  of  the  perfonal  eftate,  and  that  he  might 
have  the  forplus  to^himfelf,  upon  pretence  that  the  teftator  hav- 
ing given  the  other  «ecutor  thefo  ipecific  legacies,  inD^ndod 

$  It  Has  been  fo  held  i&  ^Mrmer  calei,  hut  ia  the  modem  autboMtjea  Blr*  IV« 
Mii*apofitMa  has  been  denied.«>Vid.  Butttrfitld  v.  Bwttafaldf  t  Vc«ey,  l^3•  154. 
.«Mi  M^w  T*  Ptrr  and  IPV**  Fcamc's  Cont*  Kern.  347. 

him 
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him  no  more)  and  therefore  that  Itfae  whole  furplus  would  be^ 
long  to  him. 

For  the  defendant  it  was  il^ifted,  thdt  the  plaintiff  was  a 
mere  ftranger,  and  the  defendant  a  near  relation  of  the  teftator ', 
Aat  he  gave  him  thefc  legacies  only  that  he  might  in  all  events 
be  fure  of  fomething ;  that  he  took  ibek  tegacies  in  another 
capacity  than  caKcnCar,  and  therefore  they  could  not  exclude 
him  c(  his  fhare  of  the  furplus,  which  the  law  cdl  upon  him 
'   as  executor. 

My  Lord  Keeper  was  clearly  of  this  opinion,  and  faid,  it 

vras  a  much  greater  queftion  with  him^  whether  this  devifc  of 

particular  legacies  to  one  executor,  (hould  not  exclude  bodi 

from  any  (hare  of  the  furplus,  bccaufe  both  came  in  but  in  re- 

prefentation  of  the  teftator,  and  made  but  as  one  peribn ;  and, 

therefore,  iiippofe  the  defendant  had  been  made  fole  executor, 

he  made  it  a  great  queftion,  whether  this  legacy  {hould  not 

have  excluded  him  from  the  furplus ;  indeed  die  reafon  urged 

againft  it  is,  that  if  no  fuch  legacy  had  been  given,  he  would 

have  come  in  for  the  v^ole,  and  therefore  his  giving  him  a  part 

only,  ought  not  to  exclude  him  from  the  refidue,  which,  with-* 

out  any  fuch  devife  of  part,  the  law  would  have  thrown  Upon 

1 1  Vcm.473.  him ;  but  the  cafe  of  f  Fffi^r  and  Munt  had  fettled  this  long 

fmce,  and  though  that  cafe  bad  of  late  been  (baken  in  the  cafe 

t  a  Vera.  648.  of  the  %  Dutchefs  of  Beaufort^  and  in  Littlebury*s  cafe,  both  in  the 

jitkirjoKf  17*11.  Houfc  of  Peers,  yet  they  were  becaufe  the  legacy  given  to  the 

aVcxey  Syv    exccutor  "was  no  beneficial  legacy ;  and  fo  a  cafe  of  one  Atkinfm 

^'  **•  at  the  Rolls,  that  xo/.  given  to  an  executor  for  mourning  vm 

no  beneficial  legacy,  fo  as  to  exclude  him  from  the  furplus, 

325        becaufc  mourning  was  a  decency  required  upon  *  fuch  an  occar 

fion,  but  this  legacy  here  was  a  beneficial  one. 

But  this  not  being  the  point  in  queftion,  he  made  no  decree 
concerning  it,  but  decreed  the  executors  ihould  come  in  equaify 
for  their  fharc  of  the  furplus  of  the  peribnal  eflate,  notwithfbod* 
ing  thefc  fi^ccific  leg;icie$  to  one  executor. 


a 


In  Curia  Cancellariaff* 

None  I   If  the  law  be  as  has  been  lately  held,  this  fecms 
BO  contradidHon  to  Fo/ler  and  Munt^s  cafe,  which  +  was  de-  '  ^emon,  47}. 

,  1  Eq,  abr.  344^ 

creed  only  on  the  fraud  in  the  executor,  as  the  Lord  Guemfsy^l.  i.,  S,  C. 
declared. 

Povey  verfus  Brown,  Amhurft,  &  aF.  Cafc  248. 

IN  this  cafc  one  SeWyy  unple  to  the  defendant's  wife,  had 2 Eq. abr.  13a, 
by  his  will  given  her  1000/,  legacy,  whilft  (he  lived  fole  j  Q^(^•  |*  ^ 
afterwards,  on  a  treaty  of  marriage  with  the  defendant,  it  was  *<>•  s.  c. 
agreed  by  articles,  Aat  700/.  of  this  legacy  fhould  be  applied 
towards   payment  of  his  debts  ;.  after  the  marriage   the  de- 
fendant, without  his  wife,  afligns  the  remaining  300/.  to  the 
plaintiffs^  who  were  creditors  likewife ;  and  they  brought  this. 
bill  againft  the  defendant  and  his  wife,  and  the  executors  of 
Silby^  to  have  a  fatisfa£lion  of  their  debts  out  of  the  remaihing 
300  /.  and  it  was  decreed  that  an  account  fhould  be  taken,  and 
upon  the  plaintiffs  proving  themfelves  real  creditors,  and  that 
the  afEgnment  was  bona  fide^  they  were  to  have  a  fatisfaftion 
accordingly,  and  the  refidue,  if  any,  of  the  300/.  was  to  be 
put  out  for  the  benefit  of  the  wife^ 

Whithill  verfus  Phelps.  Cafe  249. 

P3<1,  505.     1  Eq.  abr.  157.  3.  S.  C.     Gilb.  Eq.  Rep.  81.  S.  C,     i  Wins.  634.     3  Wms.  15.  320, 
%  Vezey,  592.     i  Atk.  401.     2  Atlu  644.     3  Atk.  528. 

TH  E  cafe  upon  opening  appeared  to  be  thus :  One  Mary  a  freeman  of 
PhelpSy  widow  of  Charles  Phelps^  having  a  conCderable  J'J*^' *"  ^^"^- 
fortune,  and  feveral  children,  on  treaty  ♦  for  a  fecond  marriage  covenants,  that 
with  one  John  IVhithilly  agreed  he  fhould  only  have  60a/.  of  vWcd  hinf,  hi$" 
her  fortune,  and  the  refidue  to  be  fettled  for  her  feparate  ufe,  "f^  "ft^JT^^^^ 
and  after  her  death  for  the  benefit  of  her  children ;   and  ac-  ^°"^^  P*y  ^^, 
cerdingly  an  indenture  was  prepared  and  executed  before  mar-perfonaieftate; 
riage,  whereby  fhc,  with  his  afTent,  afTigns  over  her  fortune  tOcompofitionas 
truftees,  in  trufl,  that  fhc  fhould  receive  the  profits  of  it  for  her  f^  «^^"^«  ^« 

^  '  ^  from  any  part  of 

the  cuftomary 
ifaare. 

f  Tliis  appears  to  be  mUreprefented.— Vid.  Paft>  567.  326 

pwn 
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Iium  tff^nin  vie,  during  ber  Mf^  and  after  her  death  that  tfili 
Hfi^e  ihould  ff>  and  be  divided  equally  amongft  her  children) 
|Ui4  tl^ithilli  in  eonfider^tion  of  the  faid  intended  marriage,  and 
marriage  portion  of  600/.  makes  a  fettlement  on  her,  and  at 
the  end  of  the  deed  covenants,  that  if  the  faid  Atary  fhould  fur< 
vive  him,  thj^n  his  executors  or  adminiftrators  ihould  pay  and 
deliver  to  the  faid  Mary  600/.  out  crf'his  peHbnal  eftate*  The 
inarriage  takes  ef{e^  fFhithill  dies  without  ifliue  in  1709,  and 
about  a  year  aft^  Mary  make$  her  vrill,  and  the  defendant  her 
fgn  executor,  and  dies ;  the  defendant  likewiie  obtained  admi« 
niftration  to  ff^itbiU  the  hufband ;  but  that  was  afterwards  re- 
voked and  granted  to  the  plaintiff  his  mother,  who  brought  this 
bill  for  an  account  and  diftribution  of  the  intefbte  Wbftbtlt% 
cftate.  The  defendant  by  his  anfwer  infifted,  that  WbithiU, 
wa^  a  freeman  of  L^ndon^  and  therefore  on  his  death  die  widow 
was  entitled  to  the  600 /•  in  the  firft  place,  purfuant  to  the 
marriage  agreement,  and  to  a  full  moiety  of  the  remaining  per- 
fonal  elhte,  as  his  widow,  by  the  cuftom  of  L^ndon^  and  tea 
moiety  of  the  remaining  moiety  by  the  Statute  of  Diflributions, 
.and  now  fhe  being  dead,  the  defendant,  as  her  executor,  flood 
in  her  place,  and  had  the  fame  right  as  fhe  herfelf  had. 

It  was  argued  for  the  plaintiff,  that  this  600/.  which  the 
hufband  had  covenanted  fhould  be  paid  her  by  his  executors  in 
cafe  fhe  furvived,  muft  be  taken  to  be  in  fatisfa£tion  of  her  cuf- 
tomary  part,  though  there  were  no  words  to  that'purpofe ;  that 
diis  was  a  compounding  for  fuch  cuflomary  part,  and  being  be* 
327  fore  marriage,  by  *  the  cujlom  of  the  city  bound  her  from  de- 
manding any  more ;  that  in  this  cafe  fhe  had  waved  any  right  un- 
der the  cuftom,  by  making  this  particular  provifion  beforehand : 
tGUb.£q.Rep.  and  Mr.  Vernon  cited  a  cafe  of  f  Lee  and  Pett^  decreed  by  roy 
sir  pW.  s.'^'c.  Lord  Chancellor  Cowper^  \^erc  a  man  and  a  woman,  before  mar- 
riage, agreed  by  articles  to  fettle  2000/.  each  upon  themfelvcs 
and  their  ifTue,  and  a  covenant  fro;n  the  intended  hufband,  that 
if  the  wife  furvived  fhe  fhould  have  2000/.  to  be  at  her  own 
difpofal  s  the  wife  furvived,  and  the  hufband  being  a  freeman,  this 
2000  /.  was  decreed  to  be  not  only  in  fati$&£Hon  of,  or  as  a 
compofition  for,  her  cuftomary  p^rt  by  the  cuflom  of  LnidoH^ 

but 
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but  alfo  to  exclude  her  from  any  (hare  upon  die  Statute  of 
Diftributions,  the  hufband  there  djiiig  inteftate ;  and  diat  thi^ 
caufe  ftood   now  in  iht  paper   to  be  reheard,  and  '  thottgl^   ' 
perhaps,  the  court  might  not  go  quite  fo  hv  now,  yet  certainly 
it  ought  to  exclude  her  from  any  cuftomary  part.  ' 

On  die  other  fide  it  was  endeavoured  to  diilinguiih  this  cafe 
from  that  which  was  cited ;  that  here  it  was  only  her  600  /.  back 
again;  that  this  could  be  no  compofition  for  any  ihare  flip 
might  be  entided  to  of  her  hufband's  perfonal  eftate,  for  then 
it  ought  to  have  come  out  of  the  hu(band'3  perfonal  eftate ;  but 
here  it  was  only  giving  her  back  her  own  again. 

My  Lord  Keeper  decreed  it  to  be  in  fadsEiAion  of  her  cuf- 
tomary part,  and  took  notice,  that  the  deed  was  expre&ly  worded 
in  confideration  of  the  marriage  and  marriage  portion,  (6  that  he 
was  abfolute  mafter  of  that  600/.  and  therefore  it  muft  be 
looked  upon  to  come  out  of  his  perfonal  eftate ;  but  as  to 
a  moiety  of  the  other  moiety,  upon  the  Statute  of  Diflribudons, 
there  was  no  queftion  made  of  it,  but  that  the  widow  would  be 
endded  thereto,  and  an  account  was  decreed  accordingly. 

Notei  For  the  other  moiety  which  belonged  to  the  inteftate, 
the  cuftom  of  LoiuUn  gives  no  directions  *  where'  there  are  no        jsll 
children,  and  therefore  that  is  wholly  under  the  diredion  of  the 
Statute  of  Diftribudons  \  but  the  cuftom  of  the  province  of  Tork 
extends  to  give  fuch  moiety  to  the  next  of  kin  to  the  inteftate. 

And  in  the  principal  cafe  the  Mafter  of  the  Rolls  was  of  the 
fame  opinion,  and  took  notice,  that  the  deed  was  exprefsly  men« 
tioned  to  be  made  between  the  parties,  citizens  of  London  i  lb 
that  die  cuftom  of  London  might  well  be  fuppofed  to  be  in  their 
view;  and  therefore  this  compounding  for  600 A  in  all  events, 
exempted  her  out  of  the  reafon  of  the  cuftom,  which  was  to 
provide  for  thofe  who  would  be  otherwife  left  without  any  pro- 
rifion,  and  here  flie  would  not  truft  to  any  as  to  the  cuftomary 
proviiion,  and  therefore  ought  to  have  no  benefit  of  it. 


6dl 
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Cafe  250.  Bell  verfus  Commiflary  Hyde  &  Ux'. 


3  Peer  Wmt.  38.  S.  C     i  Eq.  abr.  65,  pi.  8.  S.  C.    %  Atkyni»  50. 

Where  a  wife     X  TPDN  a  motion  for  difchargmg  of  the  defendant's  wife^ 

ed*4ainft^th-"  \J    ^^  ^^^^  taken  up  on  an  attachment  for  not  appearing 

£1  n^ bdn*T^' ^^  anfwering  the  plaintiff's  bill,  the  cafe  appeared  to  be  this: 

menabie  by  the  The  defendant's  wife  being  a  widow,  and  having  a  confiderable 

procefi  of  the  , 

€«ttrt.  .fortune,   vpon   the  defendant's   application  to  her  in  way  of 

marriage,  a  fettlement  was  made  and  executed^  and  the  mar- 
riage took  effeft. 

Some  time  after,  the  defendant  being  very  much  in  debt^  was 
arrefted,  and  the  creditors .  were  going  on  to  take  out  exc- 
xution,  and  feizc  his  goods ;  but  to  prevent  that,  the  wife  gave 
a  note,  that  if  they  would  difcharge  the  a£lion  (which  was  far 
2000/.)  Die  would  pay  the  debt  out  of  her  own  feparate  cftatc 
.^d  accordingly  the  adion  was  difcharged. 

But  (he  afterwards  refufing  to  make  good  her  agreement^  diss 
bill  was  brought  to  enforce  an  execution  thereof. 

J29  *  The  bill  was  brought  againfl  the  hu^nd  and  wife,  and 

SubpapHOi  taken  out  againfir  both,  and  a£hially  ferved  upon  the 
vnk  at  her  houfe,  but  the  hufband  could  not  be  found  \  after 
which,  neidier  die  hufband  nor  wife  appearing,  an  attachment 
was  taken  out  againft  both,  and  the  hufband  ilill  keeping  out  of 
the  way,  the  wife  was  taken  upon  the  attachment. 

And  fhe  now  moved  to  be  difcharged,  on  feveral  afHdayxts, 
Aat  her  hufband  was  adhially  gone  to  Rotterdam  in  HalUmdj  be- 
fore the  filing  of  the  bill  ^  and  therefore  the  procefi  againil  her 
xwidiout  her  hufband  was  irregular,  and  that  fhe  ought  to  be 
4ifidiargcd ;  and  it  was  faid,  that  at  law  there  could  be  no  pro- 
ceeding againfl  the  wife  without  her  hufband,  and  that  equity 
followed  .die  law  in  this  psM-ticular. 

•   On  the  other  fide  it  was  faid,  that  the  wife  was  not  to  be  con- 

fidered  in  this  cafe  as  a  feme  covert ;  that  fhe  having  an  efbte 

fetded  on  her  before  marriage  for  her  feparate  ufe,  this  madebcr 

10  ^ 
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as  a  feme  Ible,  and  a'  fepancte  pterfbn  frbhi  1i^ ' fauibana,  tdA  * 
thercfbre  iner  agreemrtir  was  tending  vtpan  her;  that  thc^  hi4/ 
ckme  all  they  coutd  Cb  i>rbg  iii  the  hdband ;  ttey  llad  made  hhh ' 
a  p2crty  in  the  faiH,  taken  oat  a  itSpasnH  agaiitll  him  and  Mse' 
wife,  and  for  not  appearing  they  had  taken  out  an  attacbment 
likevtfe  againfl  both ;  diat  if  they  could  not  in  ihts  cafe  pfto- 
ceed .againft  the  wife^  the  ju&kc  of  this  cewrt  woiiid  be  tloioip' 
and  it  mould  be  very  eafy  for  any  man  to  fettle  all  fab  eftate 
ilpon  his  -wSe,  and  then  get  out  of  the  «vay,  and  lb  bid  de-«: 
feuKe  ta  bis  crediton ;  and  £xr  Jofeph  J^fU  fiud,  it  ym  a:  fiqfw 
ing  of  a  very  great  man,  i&m  jmlicis  tjl  lompUan  jurifiSlMgm^ 
and  be  Jthought  to  extend  ihe  arm  4»f  juftice  fiuther  than  nbai^ 
when  otherwife  there  would  be  a  failure  of  juftioe,  was  the  liu^ 
of  every  court* 

That  in  fome  cafes  a  woman  may  fue  without  her  huf- 
band,  and  nothing  was  more  common  than  for  a  wife  in  this 
court  to  fue  even*  her  hufband,  and  therefore  furely  in  this  cafe 
the  plaintiffs  ought  not  to  *  lofc  the  benefit  of  the  wife's  agree-  ^^q 
ment,  by  her  fending  her  huiband  abroad,  and  cited  a  cafe  of 
t  Dubois  and  Hale  to  this  purpofe.  +  i^^^i  V^^* 

But  my  Lord  Keeper  feemed  to  be  of  opinion,  that  Ae  procefi 
in  this  cafe  without  the  hufband  was  irregular,  and  that  they 
ought  to  ftay  till  the  hu{band*s  return,  when  they  might  renew 
the  procefs  againft  both ;  to  which  it  was  anfwered,  fuppofe  the 
hufband  never  return,  muft  they  then  be  totally  deprived  of  the 
benefit  of  this  agreement  ?  Upon  which  my  Lord  Keeper  £ud, 
he  would  afk  the  Mailer  of  the  Rolls  his  opinion,  and  be  go« 
verned  by  that. 

Afterwards  the  Mafter  of  the  Rolls  coming  into  court,  was 
clearly  of  opinion,  that  the  procefs  in  this  cafe  without  the  huf- 
band was  regular  j  that  the  huCband  was  joined  in  the  fuit  only 
for  conformity  \  and  (aid,  a  woman  by  her  marriage  did  not  lofe 
her  underftanding  or  difcretion,  but  rather  improved  it  by  her 
hufband's  teaching,  and  cited  Moor  verfiis  Hujfey^  Hob.  95, 
where  feveral  cafes  are  cited,  wherein  a  feme  covert  without  her 
hufband  ihall  be  chargeable,  and  (aid,  the  pradlice  of  this  court 

Y  2  had 
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kad  tetn  conftandy  Co  i  upon  ivbich  the  defendant  prayed  time 
tSl  die  firft  day  of  next  term  to  put  in  her  anfwer,  and  on  her 
tntering  her  aj^iearance  with  the  legifter,  and  paying  cofts  of 
die  modon)  it  was  granted,  and  fbe  to  be  difcharged  out  of . 
'  €uftody. 

Note  i  Mr.  Hnu  in  diis  cafe  urged,  that  the  defendant  ought 
not  to  be  heard  to  move  for  her  dilcharge,  becaufe  flie  not  hav- 
ing appeared  by  her  derk  in  courts  was  not  at  all  in  courts  but 
a  perfeft  ftranger,  and  dierefbre  could  not  regularly  make  any 
s^licadon  by  her  counfel  till  ihe  had  brought  herielf  into 
court,  by  direding  her  clerk  to  enter  an  appearance  for  her  | 
but  of  this  no  nodce  ivas  taken  either  by  the  court  or  counfel 
on  the  odier  fide. 


OS 
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Anonymous.  Cafe  251. 

THE  plaintiff's  bill  being  difiniifed  with  cofts,  and  coftsTheflMffcM. 
taxed  to  i6o/.  a  ^a^^oma  was  awarded  againft  him  toS^f'**''"* 
paydiofe  cofts,  and  for  not  obeying  it  an  attachment;  upon *«**'>'"*'< ^ 
which  attachment  the  iherifF  of  Leitifttry  to  MThoin  it  wa»  di-b«cia  jHachNA 
re^d,  took  bail,  and  returned  a  Cepi  Chrfuu  Jototojil^ 

the  pMiy* 

And  now,  upon  this  return,  a  motion  was  made  for  a  mefleii* 
ger  to  bring  in  the  plaintifF,  and  it  was  urged  to  be  the 
courib  of  the  court,  that  a  me/Tenger  ihould  go  ia  all  cafee 
where  the  flieriff  takes  bail,  where  the  party  is  not  bailable^ 
as  in  this  cafe  he  is  not^  and  the  radier,  for  that  in  this 
cafe  the  bail-bond  was  taken  of  a  nem^  of  parliament 
againft  whom,  the  parliament  being  now  fitting  ^ey  coql4 
have  no  remedy;  and  one  Hatuiins*s  cafe  was  cited^  ^rfiere,  in  i^ 
like  cafe,  a  meflenger  was  fent  to  bring  in  the  party,  and  ib  it  was 
ordered  in  this  cafe. 

V3  Edwards 
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Cafe  252.  ♦  Edwards  verfuf  Fafhion. 

1  E^  abr*  %^ix^  pi.  9.  S.  C.    Ante,  163.  167.    Poft,  49 !• 

A.  ha^nga  /  |  MIJE  cafc  w^s  Oio^tly  tbis :  A  man  havlog  a  mortgage  for 
^!??evif«,  A  y^^*"^>  "^^  '"^  ^^»  '^^  thereby  devife«^  all  his  pcrfonal 
after  bit  debt!    eftatc,  of  what  natuTC  focvcr,  to  his  executors,  in  truft,  for  the 

paid,  all  hit  per- 

fonai  eftate  to  payment  of  his  debts,  and  afterwards  devifes  the  refidue  and 
ten,''^J*ji'i*^^*rp*"^  ^f  ^**  '^^  pcrfona^  ef^te  t^  his  two  daughters,  equally 
JiviJed  haween  jq  be  divided  between  them,  and  dies, 

them}  after  the  ' 

debts  paid,  the  daughter!  purchafe  the  etjpity  of  redemption  and  inheritance  of  the  mortgaged  pce- 

nUIb  to  tfaem  and  their  heirs  i  this  i«  a  tenancy  in  common,  and  not  a  joint- tenancy. 

The  dcbte^  being-  fiitisfied,  the  daughters-  contraft  with  the 
mortgagor  for  the  purchafe  of  the  equity  of  redemption,  and 
inheritance  of  the  mortgaged  premiiTes  to  them  and  their  heirs^ 
SRA  articles  are  executed  on  both  fides  accordingly,  and  a  bifr 
brought  by  the  daughters  for  a  fpecific  execution  of  tbofe  artir 
des,  and  a  decree  obtained  for  that  purpofe ;  then  one  of  the 

-  daughters  makes  her  wW,  and  thereby  devifes  her  moiety, 
ftiare,  and  interef^  in  thf  faid  premjfles,  tg.the  plaintifF,  who 

.    brought  this  Bill  to  be  relieved  againft  the  proceedings  of  Ac 

other  daughter,  who  claimed  the  whole  inheritance  by  furvivorr 

ihip^  a^  a  joint-teniaricy,  and  had  ejeiSsd  the  plaintiiF;  and  die 

J,  ,  .  .   quiftion  was.  Whether  this  purchafe  of  the  inheritance  were  a 

Joint-tenancy,  or  a  tenancy  in  common  ? 

T|xe  Matter  of  the  Rolls  decreed  it  to  be  a  tenancy  in  com- 
fhon,  rpr  fo  was  the  mortgage  deyifcd  to  the  two  daughters, 
l^hercon  this  purchafe  of  the  equity  of  redemption  and  inheri- 
0mce  was  founded;  and  therefore  th^y  having  fcveral  and  diftind 
{fitcrefts,  as  tenants  in  common  in  the  mortgage,  and  paying  an 
equal  proportion  for  the  purchafe  of  the  equity  of  redemption 
aftid  inheritance,  Oiould  have  that  in  ^e  fame  mapner,  ai^d 
therefore  the  dcvjfe  good* 


Gocxlriclf; 


In.  CurU  Cancellansc 


333 
*  Goodrick  verfus  Shbtbohf  &  al'.  Cafe  asj. 

1  Eq.  abr.  473,  c*  i«  S*  C.    d!U»«  Sf.  Rep.  iti  Si  C.     t  Atk.  474* 
\  (T  E  cafe,  a$  appeared  upon  die'  pltaditlgs,  wa9  thi» :  ^.  o^  \^  ^^^ 
Wif&am  Shdihoh^  oh  his  marriage  with  Alicty  ^'^^  ^^^^^r  jjf^d  of^/ 
♦er  of  one  Mr.  Rijhm^   gave  a  bond'  of  600/.  to  the  faid  with  a  wacmit 
Mr.  Rtjltm^  with  a  warrant  of  attorney  to  confefs  judgnit»conref/judg. 
thereon,  and  this  judgment  was  defeazanced  on   payment  ^^^^^ 

tool,  to  yffiV^,  in  cafe  fhe  furvived  her  hu(band.  '  payment  of 

^00  A  to  his 
wife,  if  flje  funrived't  afterwards  flic  joined  vnth  him  in  a  conveyance  lly  iine  of  hi§  real  eftaU} 
held  that  thii  extinguiflicd  her  righCy  or  any  lUm  areated  by  this  judgment  ojv  tbeioal  eftate. 

Afterwards,  about  the  year  1706,  the  plaintifF  agreed  witH 
ff^Uiam  Sbotbok  for  the  purchafe  of  his  whole  eftate  fbr  gab/, 
whereof  700/.  was  to  be  paid  down;  and  in  regard  die  fiid 
eftate  was  fubjeiE):  to  an  annuity  of  20/.  per  ann.  during^  the 
life  of  a  certain  perfon,  it  was  agreed^  that*  die  plaintiff  flioidd 
retain  the  other  200/.  in  his  hands,  to  indemnify  himfelf  againft 
die  faid  annuity,  and  that  after  the  purchafe  compleated,  he 
fbould  convey  back  the  eftate  for  a  term  for  years,  redeemable 
on  his  payment  of  the  (aid  200 /•  and  intereft^  after  the  fallmg, 
in  of  the  faid  annuity. 

Accordingly  William  Shotboltj  and  Alice  his  wife,  by  indenture 
of  leafc  and  releafc,  and  fine,  convey  the  eftate  to  the  plaintifF 
and  his.  heirs,  and  the  wife  at  the  &me  time  delivered  up  the. 
boad.to.be  cancelled. 

Soon  after  the  executing  of  thefe  deeds  and  line,  in  regard) 
William.  &hotb$lt  was  indebted  to  his  brodier  Battalion  ShotMt 
in  tfaefum  of  200/.  and  upwards,  it  was  agreed,  that  for  fecur* 
ing^  that  fum,  the  plaintiff  fliould  mortgage  the  faid*  eftate  to  the 
laid  Battalifftiy  redeemable  on  his  payment  of  die  faid  200/.  and 
intereft,  and  accordingly  the  plaintiff  executed  a  leafe  of  the  pre- 
mifies,  wbereinreciting  the  annuity  of  20/.  per  ann.  and  die  judg-  * 
ment  to  Rtften  j,  and  that  for  indemnifying  him  againft  thofe  two . 
fums,  it  was4igreed,  upon  this  purchafe,  that  he  (hould  retain  200 /• 
m  his  *  hands  ^  therefore  he,  by  the  dire&ion  of  William  Shotholty       3^ 

Y  4  mortgages 
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^  OMMlgages  the  premifles  to  Battalion  for  a  term  of  years,  re« 

•>    deemable  on  ppynitntof  d)c  £ud  %oqL  wbA  mtereft. 

W^tttam  dies,  and  Alice  furvives  him,  and  Rifton^  the  conuzee 
•  in  ^  judgment,  being  likewife  dead,  ihe  takes  out  adminiftra* 
tion  to  hin),  and  now  would  extend  this  judgment  upon  the 
plaintiff's  eftate.  Battalion  Shotbolt^  the  mor^agee,  pretended, 
that  he  only  had  a  title  to  th^  aoo//  fecurcd  by  the  mortgage, 
and  the  plaintiff  brought  an  ejedment,  and  recovered  at  law. 
Upon  bringing  his  money  into  court,  the  annuitant  being  dead  \ 
and  he  now  Ijkewife  brought  this  bill,  that  on  payment  of  the 
200/.  to  fuch  of  the  defendants  as  had  a  right  to  receive  the 
fame,  he  might  redeem  and  be  let  into  the  po&flion  of  the 
fftate. 

The  defendant  Alices  by  her  tmfwer,  infifted,  that  the  200  A 
belonged  to  her  by  virtue  of  her  judgment,  which  was  prior  to 
the  defendant  Battalion*^  mortgage,  and  that  this  20o/.  was  all 
flie  would  be  able  to  get  for  the  300/.  that  judgment  was  given 
to  fecure* 

The  defendant  Battalion  infifted,  that  the  200  /.  belonged  to 
him  as  a  creditor,  by  virtue  of  the  mortgage,  and  that  Alicf*$ 
title  was  extinguiflied  by  the  fine. 

|t  vm  agreed  on  all  hands,  that  the  plaintiff  ought  to  redeem 
on  payment  of  the  200/,  only,  but  whether  Alia  or  Battalion 
had  a  right  to  receive  it,  was  the  queftion;  and  therefore  this 
bfllwas  ii>  the  nature  of  an  interpleading  biD,  that  they  might 
fettle  the  right  betiveen  themfelves,  and  fo  he  not  pay  his 
money  to  a  wrong,  handf 

For  the  defendant  Alia  it  was  infifted,  that  this  300/.  was 
all  the  provifion  fhe  had;  that  it  was  cxprdsiy  taken  notice  of 
in  Ae  mortgage,  and  the  retaining  of  the  200/.  was  a  fecurity, 
as  well  againft  that,  in  cafe  (he  (hould  furvive,  as  againft  the 
annuity  5  that  fhe  furviving  her  hufband,  and  having  taken  out 

3JS  adniiniftration  to  her  father  the  cpntieee,  and  the  ♦  judgment 
being  prior  to  the  mortgage,  had  now  a  legal  tide  to  lay  on 
bef  judgment,  and  that  a  court  of  equity  ought  not  to  take  ft 

•  from  her. 

But 
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But  for  the  defendant  BaUalion  Shothoh  it  was  infifted,  that 
AEci  joining  in  die  fihe  with  her  huiband,  this  had  axtinguiihed 
all  her  right  by  virtue  of  the  judgment;  that  if  (he  herfelf  had 
been  conusee,  there  had  been  no  queftion  of  it ;  for  though  a  re- 
leaie  by  a  conuzee  of  all  his  right  to  the  land  of  die  conusor ' 
will  not  be  a  bar,  or  prevent  his  talcing  out  execution  after,  yet  ' 
fuch  right  may  certainly  be  extinguilhed ;  that  as  fuch  iijie 
would  have  barred  die  conuzee  himfelf,  fo  her  joining  wiD  in 
equity  defeat  the  intereft  of  her  truftee ;  that  upon  the.  fine  Sbc 
was  examined,  and  confented  to  part  with  all  her  intereft  in  the 
land;  aiid  if  (he  fiiould  be  allowed  by  this  judgment  to  take 
back  again  any  right  to  the  land,*  this  would  be  to  derogate  from 
her  own  grant. 

They  agreed,  indeed,  that  her  joining  in  the  leafe  and  re- 

leafe  would  not  exdngui/k  her  intereft  in  the  judgment,  but 

the  fine  wherein  /he  joined  carried  away  all  her  right  and  inte^ 

reft  in  the  land ;  that  at  the  levying  of  the  fine  ihe  delivered  up 

the  bond,  and  though  that  neither  would  not  be  fuffident  to  bar 

her  without  the  fine,  yet  it  was  an  argument  that  fhe  rdin- 

quifhed  her  fecurity ;  that  the  reafon  of  taking  notice  of  die 

judgment -in  the  mortgage  was,  becaufe  that  was  ftill  (landing 

out  as  a  legal  lien  upon  the  land ;  that  her  father  being  then 

dead,  and  fhe  not  having  taken  out  adminifb^don  to  him,  it  was 

proper  for  the  purchafer  to  fecure  himfelf,  as  &r  as  he  could, 

againft  it;  that  if  it  had  been  intended  the  fbcurity  for  300/. 

(hould  have  continued,  the  purchafer  would  have  retained  300/. 

in  his  hands  for  the  purpofe,  and  diat  200/.  only  being  retained, 

was  an  argument,  they  never  intended  the  purchafer  fhould  be 

charged  therewith,  which  was  not  an  adequate  fecurity  for 

the  300/, 

*  My  Lord  Keeper  was  clearly  of  this  opinion,  and  decreed  '  336 
fhe  plaindfF  fhould  be  admitted  to  redeem,  and  fhould  have  his 
cofb,  and  that  fhe  defendant  Battalion  Shatbolt  had  the  right  to 
the  200  A  as  an  honeft  creditor,  and  decreed  accordingly,  and 
tfut  the  defendant  AUce  fhould  procure  iatis£i^on  to  be  ac- 
)uipwledged  on  the  judgment* 

Bottomley 


D»  Term.  Pafch«^  1712. 


Cafe  254.  Bottomley  wrfiis  Lon!  Fairfer. 


Aac2,  C5»  *c*  *Gllk  Cbsk  s67»    t  Wat.  334.  S.  C  bntiwt  S.  P.    CaiM  toop.  XalbiCr  1^ 
sAtkyna,  5a6i» . 


AmsMmc    y  N  this  cafe  it  was  dearly  agreed,  that  if  a  huflxind  before 

Jus  BUHTUlfiC  H 

wftiti^iegal  A.  iBBtfriagi^  Gooveys  his  eftate  to  truftees  and  their  heirs,  ia 
fatt^faJto!?***  mawier  as  tp  put  the  leg^  eftate  out  of  hiiriv though  the 
andiiUhofis  tnift  be  lifliitBd  to  him  and  his  heirs,  that  of  this  tnift  eftate  die 
«fltftdi»wife'm  wife^  after  his  death,  (ball  not  be  endowed,  and  diat.  diis  court 
JSii^*^        bath  aover  yet  gone  lb  fiir  as  to  allow  her  dower  in  fucb  cafe. 


DE 


la  QwA  Qmccttaiiab 
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Termino  S,  Trinitatis, 
1712. 

lo    Curia    CA.Nc.ELL.ARrjB.  .. 

Attorney  General:  ver/hs  Thcmpfom  *  Cafe  ^$5* 

Voa»  367*    Oilh.  Cluui.  ft7$.    I  Bq.  abr«  301,. pU  ft.  S-C;    a. Veatru,  344.    %  Wmi. ai.    3  Atk. 
lox.  7i6«     Brown*t  Rep.  387. 

IN  this  cafe  a  difFercnce  was;  taken  by  Mr-  Hawj  and  agreed  Portiom  devlfei 
to  by  the-comt,    diat  if  a  father  devifes.  portions  ta  his^f/^jj**'^!^ 
daughters,  or  jtounger  children,  to  be  paid  or  payable  at  their  ^r«°»  paytbieat 
refpective  ages  of  %\  TP^i  or  any  other  tune  certain,  witboul;(haU  carry  in. 
making  anjrprpvifion  for  thci^r  maintjenanqc  in  the  mcaatiniCxS^fiinJu? 
and  dies,  that  in  this  cafe  they  (hall  have  intereft  for  their  pQr.i.^"">\*^^"?^ 

no  otber  provi* 

tions  from  his  death  till  paid,  becaufe  the  father  was  obliged  tofion  fortftHuai 
ftave  provided  f6r  them,  if  he  had  lived.  devlfed1hy'«* 

ftnnger,  who  it  under  bo  obfigittoo  tb  pfot idt  for  them* 

But  if  fuch  portions  had.  been  devifed  to  them  hf  a  firangiTyVvi.  1  Wat. 
i9  he  paid,  or  payaUe  at  fuch  an  age^  in  this  cafe  their  portions^  ^* 
fliould  not  carry  intereft  in  the  ipean  time,,  becaufe  he  being  a 
ftranger,,  wa$,  under  ao  lucb  obligation  to  provide  for  them ;  and 
a  cafe  of  Brewin  andBrnuin  wa&  cited  to  have  b^ei^  decreed  in  Ant^  195. 
}ilm  manner^ 

Euro 


Defcrm.  S.  Trin.  lyiz. 


Cafe  256.  *  Eurc  verfus  Howard. 

sEq.abr.70e,  ri^HIS  caufe  came  on  to  be  heard,  by  conient,  upon  biB 
GiiV.  E^  Rep.     X     and  anfwer,  only  for  the  opinion  of  the  coiut^  and,  iqxui 
^^^f'w^*  reading  of  fevcral  deeds,  appeared  to  be  diis : 
Coae.  Rem*  30* 


WbcieAcmeaB     Robert  Howard^  feifed  of  an  eftate  of  inheritance,  by  indch- 
tmi^ne^^  ture,  in  1677,  covenants  to  levy  a  fine  thereof  to  one  lUr  and 
^a?A,a!x^fL,  ^^^^^^^  ^^  ^^^  '^^"^  *^  **  "^*  ^  himfclf  for  life,  and 
lm%\m  tkerame, after,  to  fuch  ufes,  intents,  and  purpofes,  as  he  ihould,  by  any 
tliiL^^     *^*deed  or  writing  under  his  Jiahd.  and  leal,  executed  in  the  pie- 
fence  of  two  or  more  credible  witnefles,  during  his  natural 
life,  dire£l  and  appomt,  and  for  want  of  fuch  dire£tion  and 
appointment  in  truft  for  him  and  his  heirs,  and_«  fine  was 
kvied  accordingly. 

Afterwards  the  faid  Robgrt  Howard  intermarrying  with  one 
,  tFlmfnd^  with  whom  he  had  iiTue  Robert  his  fon»  and  the  faid 
Robert  die  father  being  feifed,  in  right  of  tyinifred  his  wife,  of 
odier  lands  of  inheritance,  they,  by  indentures  of  leaie  and  re« 
leafe,  in  1690,  and  fine  duly  levied  thereupon,  grant  and  con- 
vey thefe  lands  to  truflecs  and  their  heirs,  to  the  ufe  of  Robert 
the  &ther  during  his  life,  and  after  to  ^nj^^ during  her  life; 
remainder  to  the  ufe  of  Robert  the  fon,  and  the  heirs  male  of 
his  body  ifTuing ;  remainder  to  the  ufe  of  die  righ^  heirs  of  the 
fiirvivor  of  them,  the  faid  Robert  the  father,  and  Winifred  his 
wife,  forever. 

Afterwards,  upon  the  marriage  of  Robert  the  fon  with  Mary^ 
..  Jhne,  his  wife,  one  of  the  defendants,  by  indentures  of  leafe  and 
releafe,  9  and  xo  July^  1698,  between  Robert  Howard  the 
fiither,  ^^  Winifred  his  wife,  and  Robert  their  fon,  of  thfc  firil 
part;  Ann  BroOdflreet^  daughter  and  heir  ot  Broa^reet^  the  fur- 
viving  truftce  in  the  deed  of  1677,  of  the  fe<^ond  part;  Mary^ 
Anne  IVolf  of  the  third  part ;  and  odiers,  of  the  fourth  and  fifth 
339        part ;  in  jconfideration  of  a  marriage  intended  ^  between  Robert 

the 
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d)e  fan,  and  Mary^Jnm  ITo^j  and  of  4000/.  portion,  and  other 
confideradons,  Robert  tbe  ^ther,  and  Winifrii  his  wife^  and 
lUhiTt  their  fon,  gian^  releafe,  and  convey  feveral  lands,  tene- 
ments, and  hereditaments,  therein  particularly  mentioned  (being 
as  ivell  thofe  whereof  RAirt  the  father  was  at  firft  ieifed  in 
right  of  Winifred  his  wife,  as  odiers  whereof  he  was  (ble 
Ieifed)  in  fee,  to  truftecs  and  their  heirs,  to  the  ufes  following  \ 
viz.  as  to  part,  to  the  ufe  of  Robfri  the  fadier  for  99  years,  if 
lie  ihould  fo  long  live ;  remainder  to  truftees  and  their  heirs^ 
during  his  life,  to  fupport  contingent  remainders  ;  remamder  to 
the  ufe  of  TVinifired  for  life ;  remainder  to  Robert  ^e  fon  for 
99  years,  if  he  fliould  fo  long  live  j  remainder  to  tmftees  during 
his  life,  to  fupport  contingent  remainders :  and  ^  to  the  other 
part,  to  the  ufe  of  Robert  the  lather,  and  Winifred  his  wife,  for 
their  lives,  and  the  life  of  the  longer  liver  of  them  \  remainder 
to  RAert  the  fon  for  99  yean,  if  he  ihould  fo  long  livei  re* 
mainder  to  truftecs  and  their  heirs,  during  his  life,  to  fupport 
contingent  remainders;  remainder, as  to  odier  part,to^o3#r/  the 
fon,  in  polfeffion,  for  99  years,  if  he  fhould  fo  long  live ;  re- 
mainder to  truftees  during  his  life,  to  fupport  contingent  re* 
mainders  \  remainder  to  Marj^Anne  for  her  life,  for  her  join- 
ture ;  remainder  of  the  whole,  and  as  the  feveral  ^ftates  before- 
limited  (hould  refpefiively  determine,  to  the  firft  fon  of  Robert 
the  fon,  on  the  body  of  Mary-Anne  to  be  begotten,  and  of  the 
heirs  male  of  the  body  of  fuch  firft  fon  lawfully  ifliiing,  and  fo 
to  the  fecond  and  other  fons  in  like  manner ;  remainder  to  die 
heirs  male  of  Robert  the  fon ;  remainder  to  the  right  heirs  of 
Robert  the  father,  for  ever. 

RiAert  die  father  covenants,  that  he,  and  ^xrj^A/hiswife^ 
would  levy  a  fine  of  all  the  faid  lands  to  the  ufes  before  men- 
tioned 1  and  by  the  fame  indenture,  Anne  Broadftreei^  by  the 
direction  <^  Robert  the  father,  grants,  releafes,  and  conveys,  and 
he  ratifies  and  confirms  all  the  lands,  by  die  deed  of  1677  lift- 
ed to  *  Ilor  and  Broadfl^eety  and  their  heirs,  to  the  ufe  of  Robert  340 
the  fadier^  for  99  years,  if  he  ihould  fo  long  live ;  remainder 
to  truftees  during  his  life^  to  fupport  contingent  remainders, 

widi 
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life^  aod  then  there  would  be  no  perfon  to  tadee  the  fireehoEl 
-wbilft  he  lived,  becaule  he  could  have  no  heiis  till  after  his 
death;  and  fince  it  might  happen  that  all  the  eftates  might 
determine,  and  he  made  no  difpofition  of  the  ule  during  hi$ 
life^  therefore  the  uie  during  his  life  continued  in  him  ;  and 
that^  upon  determination  of  the  intermediate  eftates,  being  united 
and  conjwied  with  die  remainder  to  his  right  heirs,  modi  it 
§ne  unfaiidated  ftc  in  hin^elfj  and  by  confiquence  bis  heirs  mufi 
'take  by  defcentj  and  not  by  purchafe  \  but  where  the  entire  ufe 
was  exprefily  limited  out  of  him,  during  his  life,  fo  that  by 
no  poffibility  die  intermediate  eftate  can  determine  during  his 
life,  there  the  remainder  to  bis  right  heirs  is  a  good  remainder, 
and  they  fhall  take  by  purchafe,  and  not  by  defeent ;  and  he 
fiid,  this  difference  was  taken  and  agreed  to  by  die  court  in 
4Fcme*iCoiit.  die  cafe  off  Tifpin  and  Cojm^  4  AUd.  380,  in  v^ch  cafe  the 

iTvilLr*  «fc«o''^'«*''^^*n^  -^^^^*^  t  ^'*'«  *"d  Mitfrrdy  were  aU 
%ju  cited ;  and  here,  in  the  principal  cafe,  he  has  limited  the  ufe 

diuring  his  life  to  truftees,  to  fupport  contingent  remainders^ 
and  fo  has  difpofed  of  the  old  ufe  during  his  life ;  and  coo.- 
fequendy  there  can  be  no  old  ufe  remaining  in  him  to  unite 
with  die  remainder  limited  to  his  right  heirs,  and  then  they 
.ihall  take  this  remainder  as  heirs  by  purchafe :  and  Mr.  Lich^ 
'  mere  faid,  he  having  limited  fuch  eftate  to  truftees  during  his 

life,  to  fupport  condngent  remainders,  the  law  fliall  never, 
againft  his  own  exprefs  limitadon,  bring  back  the  ufe  to  him 
«j«  again  during  his  life,  for  then  it  muft  take  it  out  of  the  *  truf- 
tees, to  whom  he  has  by  expreis  limitation,  given  it  during  his 
life ;  and  fo  having  lefi  no  ufe  in  himfelf  during  bis  life^  he  has 
no  efiate  of  freehold  to  unite  and  confolidate  with  the  remainitr  to 
his  own  right  heirsy  and  confequently  they  cannot  take  by  difcent 
from  hintj  but  mufi  take  as  purchafersy  and  then  he  had  m 
power  td  fubjeSI  this  remaindeY  to  debts  or  legacies  by  will. 

As  to  the  fecond  point.  Whether  the  remainder  to  his  own 
right  heirs  of  the  lands,  comprifed  in  the  deed  of  1677,  ^'^^  * 
void  remainder,  and  vefted  in  himfelf  as  part  of  the  old  iife^ 
this  they  (aid  was  a  much  ftronger  point  ^  fot  bcfides.  tbat  the 
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Jlmitition  to  himfelf  is  but  (or  99  years,  as  the  former.  limi- 
tations .were,  the  legal  eftate  of  this  part  of  the  lands  was 
ftanditig  out  in  the  tniflee,  and  then  there  can  be  no  pretence 
of  any  refulting  ufe  to  him  for  his  life,  for  nothing  moved 
from  him,  the  whole  eftate  being  in  the  tniftet,  and  pafled 
from  him  to  the  feveral  ufcs  ;  and  therefore  he  being  a  .ftran- 
ger,  might  well  limit  Ae  remainder  to  die  right  heirs  of  old 
Habert^  fo  as  to  make  them  capable  of  taking  by  purchafe,  fmce 
there  could  be  no  ufe  remaining  in  him  after  the  fettlement^ 
when  he  had  none  btibre* 

It  was  likewife  urged  ftrongly,  that  for  another  reafon  the 
right  heirs  muft  be  purchafers  of  this  part  of  the  eftate^  for, 
by  the  deed  of  1677,  the  ufe  was  limited  to  him  but  for  lift 
only ;  and,  after  his  death,  to  fuch  ufes,  intents,  and  purpofes, 
as  he  (hould  dired  or  appoint }  and  for  want  of  fuch  appoint- 
ment, to  his  own  right  heirs ;  fo  that  lie  had  time  during  his 
whole  life  to  make  fuch  appointment,  and  con&quently  die 
eftate  in  die  mean  time  muft  be  lodged  in  die  truftees  to  fop- 
ply  foch  appointment  j  and  then  he  having  only  an  eftate  for  ^ 
life  in  thofe  lands,  could  not  make  good  any  of  the  limitations 
in  the  fetdement  of  1698,  beyond  his  own  life ;  for  fuppofe  he 
ftbOttld  afterwanb  have  made  an  appointment  purfuant  to  his 
power^  diis  *  muft  have  taken  place  of  the  fetdement,  and  de-  344 
feated  all  tfade  ufes,  as  to  this  part  of  the  land,  becaufe  he  had 
power  during  his  whole  life  to  make  that  appointment,  and 
Gonfequendy  during  his  whole  life  die  eftate  muft  continue  in 
the  truftees,  to  anfwer  and  fupply  that  power,  and  fo  lO  Co.  85, 
fxfreb  in.  point. 

They  urged  farther,  diat  this  very  fettlement  of  1698  was 
«n  a£hial  appointment  in  purfuance  of  his  power,  for  the  hetr 
of  ^die  furviving  truftee  was  a  party  to  it,  and  joins  in  the  cojt- 
veyihg  diofe  very  lands ;  and  it  is  faid  to  be  by  the  direction 
«nd  appointment  of  Rebert  Howard  the  fether,  who  had  fuch 
power  of  appointing ;  and  therefore  it  can  be  taken  to  be  no 
4>dier  Jdian  an  appointment  in  purfuance  'of  his  power ;  and 
•ffaea  tb^  eftate  lodging  in  the  truftees,  to  fupply  and  anfwer 
filBh.  stpP<>intment,  when  he  limits  the  laft  remainder  to  his  own 
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right  heirs,  they  muft  take  by  virtue  of  die  appointment,  and 
confequently  muft  take  as  purchafers,  becaufe  the  eftate  was 
lodged  in  truftees  to  anfwer  fuch  appointment  i  and  the  father" 
had  nothing  but  die  bare  power  of  appointing  the  ufes,  and  fo 
can  never  derive  an  eftate  by  defcent  to  his  heirs,  when  be  haJ 
no  fee  nor  legal  eftate  in  himfelf,  but  a  bare  power  of  appoint- 
ing the  ufes,  which  muft  after  draw  out  the  pofleffion  from  the 
truftees  according  to  thofe  ufes. 

As  to  the  third  point,  it  was  argued,  that  the  remainder  of 
TTinifred^s  inheritance,  limited  to  the  right  heirs  of  her,  and 
Robert  her  hufband,  was  a  contingent  remainder ;  and  Robert 
the  father  being  the  furvivor,  the  lame  vefted  in  his  right  heirs 
.  by  purchafe,  and  confequently  not  fubjefl  to  his  difpofition  by 
will :  and  they  infifted,  that  the  fine  levied  by  Robert  the  fether, 
and  JVinifred  his  wife,,  in  1698,  had  not  barred  or  deftroycd 
this  contingent  remainder,  becaufe  of  the  intermediate  eftate 
tail  to  Robert  the  fon,  which  was  fufficient  to  preferve  it  j  and 
345  **^"  *®  ^^  enured  only  as  a  ♦  grant  of  what  they  might 
lawfully  grant,  and  did  not  in  any  refpefl  touch  or  afFe£t  this 
remainder. 

J  j^^    ^  On  the  other  fide,  it  was  argued  by  Sir  Thomas  Powis^  Serjeant 

1  Vent.  37X.  Prati^  and  Sir  Peter  King^  as  to  the  firft  point,  that  this  was  within 
Kem.  3©.  33.'  the  reafon  of  the  cafes  of  Fenwick  and  Mitford^  and  Pibus  and 
Mitford^  and  that  here  was  a  refulting  ufe  to  him  during  hislif^ 
becaufe  it  might  happen  that  all  intermediate  eftates  might  de* 
termine  before  his  death  ;  for  fuppofe  the  truftees  during  his  lift^ 
to  fupport  the  contingent  remainders,  ihould  forfeit  their  eftat^ 
and  all  the  other  eftates  determine,  what  then  would  become 
of  the  freehold  during  his  life,  for  his  heirs  could  not  have  tt^ 
and  thrrefore  he  himfelf  muft  have  it,  as  part  of  the  old  u& 
•ttndifpofed  of,  which  being  conjoined  with  the  laft  Un^tation  to 
his  right  heirs,  will  make  an  entire  fee  in  himfelf,  and  confer 
quently  his  right  heirs  cannot  be  purchafers,  no  more  than  if  he 
had  made  no  limitation  at  all  of  the  fee. 

As  to  the  fecond  point,  it  was  argued,   I/?,  That  the  laft 
limitation  in  the  deed  of  1677,  being  to  the  truftees  and  thetr 
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heirs,  in  truft  for  Robert  and  his  heirs,  was  executed  to  hinf 
in  pofleflion,  as  abfolutely  as  if  it  had  been  faid  to  the  ufe  of 
him  and  his  heirs  ;  for  the  ftatute  makes  no  difference  be- 
tween an  ufe  and  a  truft,  but  mentions  them  both  promif- 
cuoufly;  and  this,  upon  rejading  the  deeds,  feemed  to  be  given 
up  as  a  clear  point. 

%dly^  Admitting  it  fhould  not  be  fo,  but  that  the  legal  eftatc 
continued  in  the  truftee,  yet  in  a  court  of  equity  it  muft  be 
locdced  upon  as  if  he  himfelf  had  been  in  a£hial  poileffion,  and  • 
miide  fuch  fettlement ;  for  that  a  truft  in  this  court  was  guided 
by  the  fame  rules,  and  capable  of  the  fame  limitations,  as  the 
poi&ffion  was  at  law,  and  no  manner  of  difierence  betwijit 
them. 

^dly^  That  till  an  appointment  made,  it  was  to  the  ufe  of 
him  and  his  heirs,  and  an  appointment  was  *  always  wanting  -1^5 
till  it  was  made,  and  then  he  had  good  power  to  difpofe  of  and 
fettle  the  remainder  of  thofe  lands  to  the  ufes  in  the  marriage 
fettlement,  becaufe  there  was  no  appointment  thereof  before, 
and  confequently  nothing  to  hinder  him  from  difpofing  thereof 
as  he  thought  fit. 

^bly^  Admitting  this  ftttlement  of  1698  fhould  be  conftrued- 
to  be  an  appointment  purfuant  to  his  power,  yet  it  was  only  a 
partial  one,  and  made  no  difpofition  of  the  whole  ufe  during  his 
life  ;  for  if  the  truftees  to  fupport  contingent  remainders  fhould 
forfeit  their  eflate,  or  have  joined  with  thofe  in  remainder  in 
cortveying  their  eftate,  and  then  all  the  intermediate  eftates  had 
determined,  here  would  have  remained  an  undifpofed  ufe  during 
his  life,  for  of  that  he  has  made  no  appointment,  and  then  that 
being  united  with  the  laft  limitation  to  his  right  heirs,  makes 
an  entire  fee  in  hiipfelf,  and  confequently  his  heirs  muft  have 
taken  it  by  defcent,  and  not  by  purchafe,  .and  then  he  haa  good 
power  over  it,  and  the  difpofition  by  his  will  muft  fland. 

As  to  the  third  point,  it  was  argued,  that  this  fine  by  th« 
hufband  and  wife,  in  1698,  deftroyed  or  gave  away  the  remainder 
to  the  right  heirs  of  the  furvivor  of  them,  becaufe  they  bot^ 
joined  in  it ;  and  in  Manf^  cafe,  i  Co.  iio^  it  is  fiid,  that  a  feoff- 
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me^t  deftroys  all  rights,  all  titles,  all  poffibilities,  both  prefent 
and  future  i  and  if  a  feoffment  has  diat  force,  much  more  has  a 
fine,  which  is  of  fo  much  a  higher  nature. 

iJfyj  That  this  fine  eftops  the  heir  to  claim  this  efbte  againft 
the  fine  of  his  anceftor  i  he  cannot  (ay,  partes  fims^  tic*  but  is 
diereby  totally  barred  and  eftopped  firom  claiming  it* 

3^^,  ThaX  this  was  no  contingent  remainder,  or  if  it  was, 

yet  Robert  ^\e  hufband  furviving,  the  contingency  was  dien  at 

'an  end,'  and  his  heirs  muft  take  it  $  but  he  having  an  eftate  for 

'  ^         life  therein,  diey  could  only  take  it  by  descent,  for  then  die 

347        whole  fee  was  veiled  ^  in  him,  and  confequently  he  had  good 

power  to  fubjed  it  by  his  will  to  the  payment  of  his  debts  and 

•  legacies. 

My  L<»d  Keeper,  after  all,  ordered  a  cafe  to  be  ftated  upon 
Ihefe  feveral  points  out  of  the  deeds,  and  then  he  would  confider 
of  them,  and  give  his  opinion,  and  if  it  were  neceflary  would 
.defire  the  affiftance  of  Ibme  of  the  judges  in  it ;  but  he  inclined 
ftrongly,  that  old  Robert  had  power,  to  fubjefi  all  thefe  lands  by 
will,  as  his  old  reverfion  undifpofed  of,  and  at  iaft  faid,  they 
might  argue  to  the  contrary  from  fun  rifing  to  fun  fetting,  thcf 
^would  not  change  his  opinion^ 
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King  n^erfus  Withers.  Cafe  ^^^. 

Antl,  f09  and  %vj*  and  reloences.  OUb*  R^.  a€.  S«  C.  Chan.  CafetySi*  58.  158.  2  Chan. 
X.  13. 95.  Vers.  20.  2  Vem.  293.  357. 452.  572.  720.  Cafes  temp.  Talb.  117.  i  £q.  tbr.  i  x2y 
pi.  10.    2  £^.  abr.  656,  pi.  10.  S.  C.    3  Wou.  414.  S.  C. 

I  HIS  caufe  came  to  be  heard  by  confent,  and  upon  open-  A,  dcvifes  hit 
ing  the  cafe,  appeared  to  be  this :  The  defendant's  father^  folf/fhalg'^d*'" 
by  his  will  in  writing,  duly  attefted,  devifed  to  the  defendant  "^^  **acia^«d 
(who  was  bis  heir  at  law}  and  to  his  heirs,  all  his  lands,  tene-  devif-s  2500/. 
ments,  and  hereditaments,  in  the  county  of  Btrh  (except  fuch  and  at  the  age  of ' 
fuch  parts  thereof)  charged  and  chargeable  with  the  fum  of  Jrov'idJJ^Aaf^ 
2500/.  to  his  daughter  (fince  married  to  the  pl&intifF)  at  her  age  Ac/houW  marry 

r  .,.iiiii/-nt  .1      .  °,  intheUfc-tiint 

of  21  years,  or  marnage,  which  mould  nrtt  happen,  and  devifed  of  her  mother, 
the  excepted  lands  in  truft,  to  be  fold  for  the  payment  of  his  fci|^;;"'^^i^"• 
debts,  provided,  if  his  laid  daughter  ihould  marry  in  the  life-  ^^  50^'-  ^ 
time  of  her  mother,  without  her  confenf  firft  had  in  writing,  then  appUed  towards 
500/.  part  of  the  faid  2500/.  (hould  ceafe,  and  (hould  be  applied  Seb^"^  The 
towards  payment  of  his  debts  charged  on  the  faid  excepted  ^^"8^^"^*^^* 
lands ;  and  appoints  his  wife  to  be  guardian  of  his  daughter,  and  without  her  mo- 

/  ,  ,  ,,  ther*t  confenty 

maces  her  executrix,  and  dies.  the  whole  por- 

tion  (hall    be 
raifed,  for  it  vatf  Tefted  in  her  at  the  tune  of  the  marriage* 
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The  daughter  attains  her  age  of  21  years,  and  afterwards, 
2Ag  without  the  confent  or  privity  of  her  mother,  *  intermarries  with 
the  plaintiff,  who  was  a  gentleman  of  fome  eftate,  and  called 
to  the  bar,  but  had  made  no  fettlement  or  provifion  for  his  wife ; 
and  therefore  the  defendant,  the  heir  at  law,  refuied  to  raife  or 
pay  any  part  of  his  fifter's  portion,  and  infifted  likewife,  that  by 
her  marriage,  without  her  mother's  confent,  500/.  part  of  her 
portion,  was  become  forfeited  }  whereupon  the  plaintiffs  brought 
this  bill  to  have  the  whole  portion  raifed  and  paid  by  a  fale  of 
the  lands  charged  therewith. 

For  the  plaintiffs  it  was  infifted,  that  upon  the  daughter's 
attaining  her  age  of  21  years,  the  whole  portion  became  veftcd 
in  her,  and  that  (he  might  then  have  demanded  it ;  and  though 
ihe  afterwards  married  without  her  mother's  confent,  yet  that 
could  not  diveft  or  bring  back  the  |)ortion,  which  was  before 
veiled  and  fettled  as  an  intereft  in  her,  for  that  confent,  in  all 
reafon,  could  be  carried  no  farther  than  during  her  minority,  or 
until  fhe  attained  the  age  of  21  years,  during  which  time  ihe 
was  appointed  to  be  under  the  tuition  and  guardianfhip  of  her 
'  mother,  and  therefore  fo  long  it  might  be  reafonable  to  re- 
ftrain  her  from  marrying  without  her  mother's  confent,  but  not 
after ;  and  though  the  words  are,  if  fhe  marries  without  her 
mother's  confent,  during  her  life,  yet  that  muft  be  taken  only, 
if  her  mother  be  living  during  the  time  fuch  confent  was  re- 
quifite,  that  is,  during  her  minority,  for  which  time  (he  was  to 
be  under  her  mother's  guardianfhip  ;  but  upon  her  attaining 
her  age  of  2 1  years,  the  power  of  the  mother  as  guardian  ceafed, 
and  confequently  it  was  never  intended  to  confine  her  beyond 
that  time  to  her  mother's  confent  in  marriage. 

That  here  was  no  devife  of  the  500  /.  over,  and  therefore  it 

muft  be  taken  to  be  only  in  Urrorem^  according  to  die  rcfo- 

+  I  Eq.  abr.  ^  lution  in  t  Fry  and  Porter^  I  Vent,  and  confequently  the  plaia- 

'  tiffs  ought  to  have  the  whole  portion  raifed  by  fale  of  the  lands 

»  charged  therewith,  unlefs  the  defendant  (hould  othcrwifc  provide 

for  the  payment  thereof. 
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♦  On  the  other  fide  it  was  urged  for  the  defendant,  that  cujas  350 
iftjarfy  ejus  eft  difponert\  that  a  man  may  impofe  what  terms 
and  conditions  he  thinks  fit  in  the  difpofal  of  his  eftate ;  that 
here  he  has  cxprefsly  made  the  mother's  confent  requifite  during 
her  life  5  and  to  fay,  that  the  whole  portion  vefted  in  the  daugh- 
ter, upon  her  attaining  her  age  of  2 1  years,  is  nothing  to  the 
purpofe  ;  for  though  it  did,  yet,  without  queftion,  the  condition 
may  bring  it  back  again,  as  if  a  feoffment  in  fee  be  made  upon 
condition,  here  the  eftace  is  veflcd,  yet  the  breach  of  the  con- 
dition will  fetch  it  back  again  out  of  the  feoffee ;  and  when  the 
devifor  has,  jin  exprefs  words,  reftrained  her  from  marrying, 
without  her  mother's  confent,  during  her  life,  you  will  not  furely 
rejeS  this  condition,  and  give  her  the  whole  portion,  without 
any  regard  to  her  obferving  the  terms  of  it ;  befides,  here  is  a 
deviffe  over,  for,  upon  her  marriage  without  her  mother's  •con- 
fent, the  500/.  is  to  go  towards  payment  of  debts,  in  cafe  of 
the  other  part  of  the  tefVator's  eflate  made  liable\hcreto ;  and 
though  there  were  no  fuch  devifc  over,  yet  the  500  /.  is  forfeited 
by  her  violation  of  the  condition  annexed  to  it ;  and  fo  it  was 
held  in  the  cafe  of  Bennet  and  Lord  Salijbury. 

Lord  Keeper.  This  portion  did  not  veft  in  the  daughter  pre- 
fcntly,  for  it  is  not  given  to  her  generally  to  be  paid,  or  pay- 
able at  fuch  a  time,  but  it  is  given  to  her  at  her  age  of  2  r 
ycarF,  or  marriage,  fo  that,  before  that  time,  no  intereft  or 
right  to  it  vefted  in  her  ;  but  here  (he  has  attained  the  age 
of  21  years.  This  is  not  a  perfonal  legacy,  but  is  to  be  raifed 
out  of  lands,  and  therefore  mufl  have  the  fame  confideration  as 
a  devife  of  the  lands  would  have  j  and  I  think  the  rule,  that 
where  there  is  no  devife  over  that  t"ie  condition  fhall  be  taken 
only  in  terrorem^  is  a  great  deal  too  wide,  for  here  in  efFedl  is 
no  devife  over,  for  though  it  bj  to  go  towards  payment  of 
debts,  yet  here  appears  to  be  no  creditors  concerned,  none  that 
arc  in  danger  of  lofing  their  debts  ;  and  therefore  I  fhall  confider 
it*  as  itflands,  upon  the  condition  itfelf ;  and  I  think  in  this  cafe  351 
the  plaintiff  muft  have  her  whole  portion,  for  the  teflator  has  ap- 
pointed two  times,  marriage,  or  21  years,  to  entitle  her  to  it, 
an4  whichibeve/  of  ;hem  iirft   happened  gave  her  a  riebt  to 

Z  4  demand 
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demand  it;  and  here  ihe  has  attained  her  dge  of  2i,  and  that 
fingly  gives  her  a  title  to  it :  indeed,  if  (he  had  married  before 
that  age,  flie  muft  have  had  her  mother's  confent,  othenvife  (he 
was  to  lofe  500  A  but  when  fhe  attains  that  age,  and  marries 
after,  her  title  to  the  whole,  which  was  compleat  by  her  attain* 
ing  that  age,  is  not  to  be  impeached  after  by  her  marriage 
without  her  mother's  confent ;  for,  as  her  marriage  with  her 
mother's  confent  was  one  title,  fo  her  attaining  her  age  of  21 
years  was  another,  and  whichfoever  of  them  firft  happens 
entitles  her  to  her  whole  portion,  and  (he  having  attained  the 
age  of  21  years  iirft,  her  title  to  the  portion  refts  wholly  upon 
that ;  and  therefore  there  muft  be  a  decree  for  fale  of  fo  much 
lands  as  will  be  neceilary  for  that  purpofe,  unlefs  the  defendant 
will  otherwife  fecure  the  pa3rment  of  it;  but  the  money,  when 
raifed,  muft  be  brought  before  the  Mafter,  till  the  plaintiff  fhall 
have  made  fome  fettlement  upon  his  wife,  for  which  purpofe  he 
is  likewife  to  bring  his  title-deeds  before  the  Mafter,  to  fee  what 
provifion  he  can  make  for  her. 


Cafe  258.  Kitfon  ver/us  Kitfon  &  al\ 

Ant^,  325.    Poft,  50$.    a  £q.  abr.  275,  c.  4.  S.  C. 

The  wife  of  a    T?Rancts  Kitfon^  coachmaker,  being  a  citizen  and  freeman  of 

iTSali  not  take        London^  and  feifed  of  a  good  real  eftate,  and  alfo  poflcfled 

S^f^lnd^Hk^'^fj^^  entitled  to,  a  confiderable  perfonal  eftate,  makes  his  will 

wife  by  the  cuf-  the  20th  of  Sept.  1711,  and  thereby  devifes  to  his  wife  Jnne 

ro  declared  in    Kitfoti^  the  plaintifF,  for  her  life,  all  his  lands,  tenements,  and 

^  eftate  whatfoeyer,  at  IngvlUe^Green^  in  the  county  of  Sumy ; 

and,  after  her  death,  he  devifes  the  fame  to  his  nephew  Edward 

Kitfon^  of  Henley^  and  his  heirs  for  ever ;  and  after  feveral  lega- 

2^^        cies  and  bequefts,  he  goes  on,  Item^  As  *^o  the  houfe  wherein 

I  now  dwell,  together  with  all  my  ftock  of  timber,  and  other 

ftock,  goods,  chattels,  debts,  and  perfonal  eftate,  iK^iatfoever  and 

wherefoever,  I  give  and  devife  to  my  (aid  wife  Anne  Kitfon^  for 

her  life,  with  power  for  her  to  difpofe  of  500/.  part  thereof,  at 

her  death }  and,  after  her  death,  I  give  and  devife  all  my  laid 

ftock,  goods,  chattels^  and  perfonaleftate,  except  the  iaid  500A 

to 
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to  and  amoi^gft  my  fifter  EUzahttb  Kit/on^  Elizabeth  Tboif^  and 
feveral  others  of  the  defendants  :  he  likewife  gives  to  liis  vnk^ 
for  her  life,  all  his  five  houfes  in  Hedge-'Lam ;  and,  after  her 
death,  he  gives  the  fame  to  his  iaid  nephew  Edward  Kitfo9^  his 
executors  and  adminiflrators  ;  and  makes  his  £ud  wife  and  Mr* 
Robins  executors,  and  dies. 

Mr.  Robins  alone  proves  the  will,  and  the  widow  brought  du$ 
bill  againft  him,  and  alfo  againft  the  (aid  Edward  Kiifonj  Eliza* 
bfth  Kitfony  and  the  reft  of  the  refiduary  legatees,  and  aUb 
againft  one  Edward  Kit/on^  who  was  heir  at  law  to  the  teftator, 
to  eftablifh  the  will,  and  to  have  the  lands  and  eftate  of  /»/« 
tnUi'Green  quieted  to  her  for  life,  and  likewife  the  five  houfes 
in  Hedge-Lanij  and  likewife  to  have  one  moiety  of  the  perfbnal 
eftate,  and  her  widow's  chamber,  as  her  own  for  eyer,  by  virtue 
of  the  cuftom  of  Londonj  as  a  freeman's  widow,  there  being  no 
children,  and  to  have  the  other  moiety  of  the  perfonal  eftate  for 
life,  by  virtue  of  the  will,  and  the  power  of  di^fing  of  500  A 
thereout  at  her  death. 

The  defendant  Robins  anfwered,  and  fubmitted  to  do  as  the 
court  (hould  direfh 

The  other  defendants  likewife  anfwered  and  infifted,  that  the 
plaintiff  ought  to  make  her  eleSion,  to  take  either  by  the  cuf-- 
torn  of  London^  or  by  will,  and  not  by  both,  and  brought  acrofs 
bill  for  that  purpofe,  and  to  have  an  account ;  and  as  to  Ed^ 
ward  Kitfony  die  bill  was,  that  in  cafe  the  widow  ihould  ekSt  tj 
take  by  i^e  cuftom,  that  he  might  be  let  into  the  immediate 
pofleffion  of  the  eftate  at  Ingville-Greenj  and  the  five  houfes  *  in  353 
Hedge-Lane ;  and  that,  as  to  the  reft,  in  cafe  of  fuch  eledion, 
they  might  have  a  moiety  of  the  perfonal  eftate  fortfawidi. 

For  the  widow  it  was  infifted,  that  as  to  the  eftate  of  inhe^ 
ritance  at  Ingville-Greenj  fhe  had  brought  the  heir  at  law  before 
the  court  to  efbblifh  the  will  againft  him,  and  alfb  againft  the 
devilee  in  remainder,  and  that  there  could  be  no  colour  to  take 
away  her  cfbite  for  life  in  that  pert  of  the  efbt^  being  ex- 
prdsly  and  fycQ&csHy  devifed  to  her  for  life,  and  the  devife 

thereof 
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thereof  collateral  and  independent  of  the  devife  of  the  peribnal 
eftate. 

As  to  the  perfonal  eftate,  it  was  infifted,  that  the  teftator 
muft  be  fuppofcd  to  know  that  he  was  a  freeman,  and  that  as 
fuch  he  had  no  power  at  all  over  a  moiety  thereof,  but  that  by 
his  death  the  fame  vefted  in  his  widow,  as  her  own  for  ever ; 
and  confequently,  when  he  devifed  all  his  perfonal  eftate,  that 
could  be  intended  no  more  than  he  had  a  power  over,  which 
was  his  own  moiety ;  for  ^  to  the  other  moiety,  it  was  none 
of  his  to  difpofe  of,  nor  could  he  by_his  will  make  better  or 
worfe  his  wife's  title  thereto  j  therefore  his  devife  of  all  his 
perfonal  eftate  muft  be  meant,  all  he  had  a  power  over,  all  he 
could  give,  not  what  the  cuftom  of  London  had  already  given 
her  J  and  confequently  flie  muft  take  her  own  moiety  by  the 
cuftom,  and  the  other  by  his  will. 

On  the  other  fide  it  was  argued,  that  the  plaintiff  was  very 
vnreafonable  in  her  demands;  that  in  this  court,  wherever  a  per- 
fon  had  a  debt  owing  to  him,  and  the  debtor  by  his  will  gave 
any  thing  which'  was  equivalent  to,  or  more  than  the  debt,  i^ 
had  always  been  allowed  to  go  in  difcharge  and  fatisfaflion  of 
the  debt,  much  more  in  this  cafe  of  the  cuftomary  part,  which 
was  in  the  nature  of  a  debt  or  demand  out  of  the  tefb>- 
tor*8  perfonal  efbte,  and  therefore,  when  he  gives  her  all  his 
perfonal  efhite  for  life,  it  muft  be  fuppofed  he  intended  it  in  fatis* 
354  fedion  of  her  moiety  thereof  due  *  by  the  cuftom  of  London  ; 
that  it  is  plain  in  this  cafe  that  he  intended  her  the  power  of 
difpoftng  of  500/.  only  of  his  perfonal  efbte,  and  no  more,  for 
he  not  only  gives  her  no  more  to  difpofe  of  at  her  death,  but 
when  he  comes  to  difpofe  of  the  refidue,  takes  it  up  again,  and 
(ays,  all  the  reft  of  my  perfonal  eftate,  except  the  faid  500/.  I 
give  and  devife  to  the  defendants  ;  fo  that  it  is  plain  he  intended 
(he  (hould  have  power  to  diminifh  or  lefTen  his  perfonal  eflate 
no  more  than  that  500/.  only. 

And  though  this  devife  could  not  debar  or  exclude  her  of  h^ 
cuftomary  part,  if  fhe  thinks  fit  to  elcft  it,  yet  fhe  ought  not 
to  take  both  j  and  of  this  there  can  be  no  doubt,  fince  the  cafe 

of 
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of  t  Heron  and  Heroriy  where  Sir  Jof.  Heron  had  cantoned  out  t »  Von.  55 j» 

his  real  and  perfonat  eftate  amongft  his  wife  and  children,  and 

after  his  death  my  Lady  Heron  would  have  had,  not  only  what 

Mras  fo  given  her  by  her  hufband^  but  alfo  her  cuftomary  part  as 

a  freeman's  widow ;  but  was  decreed  by  my  Lord  Chancellor 

Cowper  to  make  her  ele<5lion,  and  that  (he  ought  not  to  claim 

both ;  there  was  likewife  a  cafe  cited  between  %  Lawrence  and  j  1  Vern.  ^Sj, 

Lawrence  to  the  fame  efFea.  *^°*  ^'^' 

My  Lord  Keeper  was  clearly  of  this  opinion,  and  pronounced 
his  decree  accordingly;  but  held,  that  as  to  the  eftate  on  Ing^ 
vilU^Green^  that  had  no  dependence  upon  or  relation  to  the  de- 
vife  of  the  perfonal  e(tate,  but  that,  notwithftanding  ihe  made 
her  election  (as  ihe  did  in  court,  to  take  by  the  cuftom)  yet 
that  the  devife  of  that  eftate  to  her  continued  good  for  life ; 
though  k  was  urged  by  Mr.  Vernon  and  How^  that  upon  her 
cleSing  to  take  by  the  cuftom^  (he  ought  to  have  no  benefit  at 
all  of  the  will,  but  that  Edward  Kitfon^  the^devifee  in  remainder^ 
ought  to  be  let  into  the  pofleffion  of  that  eftate  immediately. 

But  his  Lordfliip  held  othcrwifc  ;  and  as  to  the  five  houfcs  in 
Hedge-Lane^  they  being  leafehold,  were  decreed  to  come  in 
with  the  reft  of  the  perfonal  eftate,  and  to  be  fold,  and  the 
money  to  be  divided  *  accordingly:  but  as  to  them  the  ^ourt  355 
leems  not  to  have  apprehended  the  cafe  rightly  ;  for  they  being 
exprefsly  given  the  widow  for  life,  and  after  her  death  to  Ed^ 
ward  Kitfon^  together  with  the  eftate  at  IngviJle-Green,  they 
ought,  as  it  feems,  to  have  gone  accordingly ;  for  by  the  decree 
for  fale  of  them,  the  remainder  to  Edward  Kit/on  is  deftroyed, 
which  furely  the  court  never  intended,  whatever  they  thought 
fit  to  do  as  to  the  widow's  eftate  for  life  therein ;  and  if  the 
eftate  for  life,  to  the  widow  of  the  lands  of  inheritance  were 
good,  it  feems  fo  muft  the  devife  of  thofe  houfes  too,  being  ex- 
prefsJy  devifed  to  her  before  he  came  to  the  refiduum^  otherwife 
there  is  an  injury  done  to  Edward  Kitfon*^  remainder  therein  % 
but  this  was  not  taken  notice  o^  or  explained  to  the  court. 

There  was  another  point  in  this  cafe,  which  was  this: 
grands  Kit/on^  about  three  years  ago,  porchafed  the  remainder 

of 
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of  a  term  for  looo  years  in  an  eftate  at  Egbarnj  of  one  Bcrthf 
which  B^tb  had  a  decree  of  foreclofure  againft  one  Jane  Read- 
ings the  heir  at  law,  that  upon  payment  of  20 /•  to  be  put  out 
by  the  fenior  Mafter  of  the  Court  of  Chancery,  the  faid  Jane 
Reading  ihould,  within  fix  months  after  (he  came  of  age,  releafe 
and  convey  the  inheritance  and  equity  of  redemption  to  Bosthy 
his  heirs  and  affigns,  unlefs  caufe  within  fix  months  after  fhe 
came  of  age :  this  term  was  affigned  to  the  defendant  Roiins^ 
in  truft  for  Mr.  Kitfony  to  attend  the  inheritance  when  it  (hould 
.  be  conveyed ;  but  the  20  L  was  never  paid,  and  no  conveyance 
as  yet  made  of  the  inheritance ;  and  whether  this  fliould  be 
lodced  upon  as  real  or  perfonal  eftate,  was  fubmitted  to  the 
court,  and  held,  that  by  reaibn  of  the  decree,  and  a  covenant 
from  Booth  for  that  purpofe,  it  muft  be  deemed  to  be  an  eftate 
of  inheritance,  and  the  widow  muft  have  it  for  life,  and  ibe  to 
pay  one  third  part  of  the  29/.  and  Edward  KitfoHy  the  devifee 
,  in  remainder,  two  thirds,  with  intereft  proportionably  from  the 
time  it  ought  to  have-becn  paid,  Booth  being  become  infblvent. 

256  *  Afterwards,  on  a  rehearing  before  Lord  Chancellor  Parler^ 

the  houfes  in  Hedge-Lane  were  decreed  to  Edward  Kitfon^  after 
the  widow's  death,  and  her  reprefentatives  to  be  reconqpenled 
out  of  the  perfonal  eftate  of  the  refiduary  legatees ;  that  is,  as 
fhe  renounced  the  will,  Edward  Kit/on  was  let  into  the  pofief- 
fion  of  thefe  five  houfes  immediately,  and  the  widow  was  to  have 
a  moiety  of  the  value  thereof  out  of  the  jmoiety  of  the  tcfbtor's 
other  perfonal  eftate,  which  belonged  to  his  refiduary  legatees, 
immediately,  by  the  wife^s  removing  the  will  and  claiming  by  the 
cuftom. 
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Grcenhill  verfus  Waldoe.  Cafe  259. 

• 

AntS,  337.    Glib.  E^.  Rep.  31.  S.  C.  '  ft  Eq.  abr.  640,  c.  6.-*yid.  Poft,  503, 

IN  this  cafe,  upon  a  marriage  fettlemcnt,  after  the  common  By  a  mirriage 
limitations  to  the  firft  and  other  fonS^  a  term  was  limited  to  ^=«^»«n^.*.   . 

^  terra  was  lifmte4 

truftees  for  300  years,  in  trufl^  upon  failure  of  ifllie  male,  to  ^  truftees,  for 
raife,  with  all  convenient  fpeed,  out  of  the  rents  and  profits,  or  lure  ©n^c"* 
by  mortgage  or  fale,  3000/.  for  daughters  portions,  if  more  ^,^^{^^^;.^^ 
than  one,  to  be  equally  divided  tetween  them;  and  if  only  one,  t»o'»«>  ptyiicat 

rk  X  1  11  *  i«  'i^t*  iSjorraarriage. 

the  to  have  the  whole  3000/.  and  to  be  paid  to  fuch  daughter  or  The  father  and 
daughters  at  their  rcfpciftive  ages  of  18  years,  or  days  of  mar- j^g^j/jSJ"'"' 
riage,  which  fliould  firft  happen,  after  the  death  of  thjB  father  or  "^  h"***^eTJadi 
mother  :  they  have  ilTue  two  daughters  only,  and  no  fon,  and  of  the  father 
the  father  by  his  will,  taking  notice  of  this  provifion  for  his  [he  modber) 
daughters,  devifes  to  them  500/.  apiece  more,  to  be  paid  at  the  ^^^'^5^^y  ^^^^ 
lame  time  as  their  original  portions  were  payable;  but  in  cafe  who  had,  bv  the 
either  of  them  died  before  the  age  of  18  years,  then  the  ad-  500/.  apiece 
didonal  portions  of  500  U  apiece  to  both  were  to  ceafe*    The  fa-  f^l^ye  It  Ac"* 
ther  and  mother  *  both  die,  the  daughters  being  then  about  icffmetimewith 

^  ^  ^  -^  their  wigintl 

portioDS ;  bat  the  eftate  was  devifed  to  J»  Z*  One  o^  the  daughters  being  marriedi  and  being  of  the 
age  of  aoy  held^  on  her  billy  that  fhe  muft  have  maintenance  from  the  time  of  her  father*i  deaths  till 
the  portion  became  due^  and  from  thence  intereft  at  5  ^  c*m*  till  paid* 


\  There  being  an  error  !n  the  paging  of  the  otiginal  edition  of  this  work,  bj  the 
offliBion  often  pages  in  the  numbers  betwiict  this  and  the  foregoing  page.  It  was  found 
neceiTary  to  continue  the  fame  arrangement  In  the  pages  in  t2\ts  edition,  in  order  to  pre- 
ftrve  the  applicatios  of  the  icfercnces  that  are  maide  la  other  books  to  the  fttbfefuQit 
part  of  this  woik. 
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Termino  S.  Trinitatis, 

In    Curia    Cancellari^. 
Cafe  260.  LoefFes  ver/us  Lewen  &  al*. 

Gilba  Ch.i97«    I  £q*  abr.  $6,  pU  8.    Gilb.  £q.  Rep.. 31.    2  £q.  abr.  256,  pi.  ^.    i  Atk.  625. 

Where  a  bond     TN  this  Cafe  the  queftion  wa%  Whether  the  plaintiffs,  who 
Aaii  be  deemed'  J^  ^^^.^   creditors  of  one  Eytofu  Ihould  have  the  benefit  of 

voluntary  and  '       ' 

fraudulent  a  bond  for  payment  of  1500/.  entered  into  by  one  Baj^fy  to 
•gauji  crc  1  «.  ^^^^^^  ^j.  jf  ^g  g^j J  jjQjjj  fliould  be  looked  upon  to  be  volun- 
tary and  fraudulent,  as  againft  the  creditors  of  Bayfyy  \iriio  were 
defendants;  and  they  to  be  accordingly  iirft  fatisfied  out  of 
Bayly's  aflets,  they  being  creditors  only  by  llmple  contrad  i  and 
as  to  thaty  the  cafe  appeared  to  be  thus : 

One  Mafin^  a  vintner  and  freeman  of  Lond^  made  his  will 
about  24  years  fmce,  and  thereby  devifed  one  third  part  of  his 
perfonal  eftate  to  Letitia  his  wife,  and  the  other  two  thirds  to 
his  children,  and  died,  leaving  only  two  daughters^  Letitia  and 
another,  who  afterwards  died  inteftate  and  unmarried.  LeUti^ 
the  widow  afterwards  intermarried  with  Bayly^  who  was  a 
vintner  likewife ;  and  the  widow,  as  well  before  marriage^  as 
Ihe  and  her  hulband  after  coarriage,  continued  to  employ  the 

whole 
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Whbie  ftock  left  by  Mafon  in  carrying  on  of  their  trade,  without 
making  any  diftribution  or  divifion  to  the  children. 

♦  Some  time  after,  upon  a  treaty  of  marriage  to  be  had  between        37  X 
Letttia  the  daughter  and  Eyton  (the  other  daughter  being  then 

dead)  a  computation  was  made  of  what  fortune  would  be 
coming  to  Letttia  the  daughter,  and  the  fame  appearing  to  be 
fliort  of  what  Eyton  expected,  Bayly  agreed  to  make  up  her  for- 
tune the  fum  of  4000  /.  but  there  was  no  writing  or  jnemo* 
randum  of  it  under  hand ;  but  Bayly  did  afterwards  pay  all  but 
1500/*  of  the  fortune  agreed  on. 

About  four  years  after  the  marriage,  Bayly  makes  bis  will^ 
and  at  the  fame  time  prepares  a  bond  to  Eyton  of  3000/.  con# 
ditioned  for  the  payment  of  1500  A  to  him,  at  fuch  a  time  $  and 
then  fends  for  Eyton  and  his  wife,  (hews  them  the  bond  and 
will,  whereby  he  had  likewife  given  them  a  legacy,  but  never 
delivers  the  bond  to  Eyton^  or  his  wife,  but  kept  it  in  his  own 
cuftody ;  and  Bayly^  fome  time  after,  dying  fuddenly,  this  bond 
i^ras  delivered  over  to  one  Oti//«,  who  was  a  defendant,  to  be 
kept  by  him,  as  an  indifferent  j)erfon,  till  it  (hould  appear  how 
things  were  like  to  go.  Bayly  dying  confiderably  indebted,  his 
executors  renounced,  and  adminiftration,  with  the  will  annexed, 
was  granted  to  the  defendant  Lewen^  as  principal  creditor  for 
about  2000  /,  by  fimple  contraft ;  and  Bayly  was  likewife  in- 
debted &)  feveral  others  by  fimple  contraft :  afterwards  Eyton 
becoiyies  a  bankrupt,  and  this  bond  of  1500/.  was  aiSgned  by 
the  commiflioners  to  the  plaintiffs,  who  were  his  creditors  5  fo 
this  bill  was  brought  to  have  the  bond  delivered  to  the  plaintiffs, 
and  to  have  an  account  of  Bayly^s  peribpal  eflate,  and  fatisfaftion 
thereout  for  the  faid  1000/.  Several  proofs  were  read  on  the 
plaintiff's  part,  to  prove  the  due  execution  of  the  bond  j  and 
that  feemed  to  be  out  of  all  doubt :  Eyton  and  his  wife  likewife 
being  examined  as  witnefles,  by  order  of  the  court,  did,  both  by 
their  anfwer  and  depofitions,  fwear  the  agreement  by  Bayly  to  be 
to  pay  or  fecure  4000/.  for  the  wife's  portion.  ' 

♦  On  the  other  fide  it  was  proved,  that  if  this  1500/.  'ihould         ^Jjb 
be  taken  out  of  Bayly* s  affets,  there  would  not  be  enough  to 
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pay  Ibovc  4x«  $tL  in  the  pound  to  his  creditors ;  fo  the  only 
queftion  waS|  Who  fhould  have  the  preference? 

But  another  queftion  was  nude,  Whether  the  dead  daugh* 
ier's  portion  fhould  Airvive  wholly  to  die  other  daughter,  or  be 
diftributed  between  her  and  her  mother,  according  to  Ae  ftatute  ? 
And  as  to  this  a  difietence  was  taken  and  agreed  by  the  court, 
diat  as  to  the  orphanage  part,  which  belonged  to  the  daughters, 
by  the  cuftom  of  Lcfubn^  die  furvivor  fhould  have  the  wfadc, 
even  after  a  divifion  and  paftidon  made  between  diem;  but  as 
to  the  teftator's  part,  devifed  to  them,  that  was  under  the  direc- 
tion of  the  fbtute  as  a  legacy,  and  muft  be  diftributed  between 
die  mother  and  furviving  daughter  accordingly. 

And  as  to  the  odier  point,  the  court  was  of  opinion,  that  this 

*  bond  Wa§  to  be  looked  upon  as  voluntary  againft  die  creditors 

of  Bayfy  I  but  my  Lord  faid,  that  the  agreement  to  pay  or  fecure 

4000/.  in  coniideratlon  of  the  marriage,  though  it  v^re  only  by 

^  parol,  and  by  confequence  not  binding  within  the  Statute  of  Frauds 

and  Perjuries,  yet  it  was  binding  in  conicience ;  and  therefore, 
fo  far  as  Bayly  afterwards  executed  that  contra^  by  payment  of 
part  of  the  money  agreed  upon,  it  was  an  efFe£hial  perform- 
ance, and  not  to  ht  fet  afide  in  a  court  of  equity,  and  he  never 
would  call  that  fraudulent  which  was  juft ;  but  as  to  die  1500/. 
bond,  you  cannot  tack  that  to  the  parol  agreement,  ib  as  to 
make  it  any  evidence  in  writing  of  that  agreement,  or  as  a  per- 
formam^e  of  it,  for  that  appears  to  have  been  given  four  years 
after,  and  without  any  application  of  EyUn  or  his  wife;  be- 
fides,  if  it  had  been  intended  to  be  in  execution  of  the  former 
agreement,  it  is  natural  to  conclude  it  would  have  been  imme- 
diately delivered  OVef  to  the  obligee,  or  his  wife,  which  here  it 
was  liot,  but  Bayfyj  the  obligor,  always  kept  it  by  htm ;  it  was 

373  made  at  *  the  fame  time  with  his  will,  fhewn  to  them  at  the 

fame  dme  with  his  will,  and,  after  his  death,  found  with  his  will, 
and  therefore  he  could  take  it  no  otherwile  than  in  the  nature 
of  a  legacy,  and  voluntary ;  and  therefore  decreed  an  account 
to  be  taken  of  Bayly*s  peifonal  efbte,  and  that  to  be  applied,  in 
the  firft  place^  towards  payment  of  bis  own  creditors,  and,  if  any 

furplus 
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furphis  jrenlaiiied,  the  plaintiffi  were  to  come  In  for  a  &ti$fac* 
tion  of  their  bond^  in  the  next  place^  before  die  legatees  of 
Baytf^  and  cofts  on  all  fides  to  come  out  of  Bajlfs  peribnal 
eftate^  he  l>eing  the  occafion  of  this  fuit :  but  the  plaintiffs 
thought  0iere  Wbtild  be  no  furplus  at  all,  and  therefore  defired 
a  farther  day  to  confider  whether  diey  would  not  chooCb  to  have 
their  bill  difinifled,  radier  dutn  enter  into  the  account ;  and  my 
Lord  Chancellor  gave  them  time  accordingly  to  confider  of  it. 
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Cafeaei*  Symondfon  verfus  Tweed. 

Acoirtofeqw-TN  this  cafe  thc  couTt  dcclarcd,   and  the  counfel  agreed 
ty  will  decree  a  J^  Ukcwife,  that  if  a  man  brings  a  bill   for  a  fpecific  pcr- 

fpeciAc  ezecu-  '  T    .        i-      <i     t      ^  1  n 

tionof  aparoi  formance  of  a  parol  agreement,  fetting  forth  the  lubltance  of  it 
u'SlFortii  In*  in  his  bill,  and  the  defendant  by  his  anfwcr  confcflcs  thc  agrcc- 
fcOW  by^wttl  ™^"^  that  the  court  may  in  fuch  cafe  decree  an  execution 
tliereof,  notwithftanding  the  Statute  of  Frauds  and  Perjuries, 
becaufe  the  defendant  confefltng  the  agreement,  there  can  be  no 
danger  of  perjury  from  contrariety  of  evidence,  which  was  the 
only  mifchief  that  ftatute  intended  to  obviate. 

Poft,4G2.  ?26.      ^"^  '^^  *^  principal  oafe  the  defendant  had  not,  by  his  an- 

533 vld.    f^er^  confefled  the  agreement  charged  in  the  bill,  which  wa* 

*  '^  ^'  only  by  parol,  to  fettle  fome  lands  and  houfes  on  tho  plaintifi^ 
in  confidcration  of  his  marrying  the  defendant's  daughter,  and 
therefore  the  bill  was  difmifled ;  and  it  was  faid,  in  all  cafes 
where  the  court  had  decreed  a  fpecific  execution  of  a  parol 
agreement,  yet  the  fame  had  been  fupportcd  and  made  out  by 
letters  in  writing,  and  the  particular  terms  flipulated  therein  as 
a  foundation  for  their  decree,  otherwi.e  the  court  would  never 
carry  fuch  an  agreement  into  execution, 

II  Brander 
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CaTe  263. 

THE  plaintiff  was  aflignce  of  a  commiffion  oF  bankrupt- »  Eq.  abr.  m, 
cy  \ffvLtA  dui  againft  on^  B^/4  ^o  ^'^  *  gunpowder-  Giib.  IV^Rcpa 
tnakcr,  and  had  contractW  witii  the  defendant  for  as  much  35*  s.  C. 
felt-petre  as  cattie  to  244/.  but  not  having  ready  money  to 
pay  for  the  fartie,  projxifed  to  Ynalte  him  a  mortgage  of  an 
eft^te  he  had  in  hi$  dMi  pofleffibh,  by  way  6f  fecurity  Tdr  ihfe 
money,  and  in  order  thereunto  left  with  llie  defendant  the  tide* 
deeds,  to  get  the  affignment  drawn ;  the  defendant  carried  the 
deeds  to  an  attorney,  to  look  into  the  title,  and  draw  the  af- 
fignment, and  the  attorney  kept  them  by  him  for  fome  time, 
and   then   died,  without  having   drawn  the   mortgage ;    after 
which,  the  defendant  carried  the  deeds  to  a  fcrivener  for  the 
fame    purpofe,    but  before   the  alignment  was  perfe£bd  the 
plaintiff  became  a  bankrupt. 

And  now  the  plaintiff,  aflignee  of  the  commiflion,  brought 
this  bill  to  have  the  deeds  delivered  up,  that  fo  the  eftate  might 
be  fold  for  fatisfaftion  of  the  creditors.   ,  \ 

The  defendant  infifled  on  the  matters  aforefaid;  and  his 
counfel  urged,  that  this  was  more  thai)  a  pledge  of  the  writ* 
ing,  that  an  affigjiment  was  intended  to  have  been  made  j  and 
if  it  had  been  made,  this  court  would  not  have  taken  it  from 
him  without  pa3rment  of  the  money ;  that  its  not  being  made 
was  an  accident,  occafioned  by  the  death  of  the  attorney,  and 
this  court  often  relieves  accidents  j  and  therefore  the  plaintiff 
ought  not  to  have  the  deed  without  payment  of  the  money. 

But  the  court  decreed  the  deeds  to  be  brought  before  the 
Mafter,  and  to  be  delivered  by  fchedule  to  the  plaintiff  ^  bu^ 
iV^/r,  Nq  rcafon  was  given  for  this  d^crWt 
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Oift*  Rep.  36*  S«  C«    I  Atk^9  570. 

Anyperionmay,  T  N  this  caJe  it  was  faid  by  counfel,  and  agreed  to  by  the 
Swwt^t^'  A  court,  tiiat  any  one  may  bring  a  bill  as  Procbein  -Agi  tq 
the  nunc  of  «B  an  infant,  i;rithout  his  conlent^  becaufe  it  is  at  his  peril  that 
noUn't>»iuune  bnngs  it  to  be  aniweiable  for  di^  event  %  but  none  can  bring  a 
wiiwTjw!^  bill  in  the  name  of  a  feme  covert,  as  her  Procbein  j%,  with- 
tet»  put.  her  confent;  and  if  fuch  bill  be  brpugh^  upon  her  affidavit 

of  the  matter  It  will  be  difmifled. 
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Eafl:- India  Company  verfus  Clavel  &  ar«        Cafe  264. 

Ant2y  305. 

SIR  Edward  Littlftdn  being  appointed  by  the  Eaft-Indiacom-^  «gitttwith 
pany  to  go  as  prefident  t6  the  bay  of  Bengal^  and  to  tranfad  the  Eaft-lndia 
and  manage  all  the  affairs  of  die  company  there,  does,  by  articles  u  preftdent  to 
dated  i6th  of  Januarj^  1698,  for  hlmfelf,  his  pxccutors,  ^i^r^tll^\>^l 
adminiftrators,  covenant  ^d  jigree  >wth  the  cpmpany,  and  their  <>{«>«>'•  p«- 
fucceflbrs,  tP  depait  with  th^  firft  (hip  that  (hould  fet  fail  for  romance  of  «r» 
that  place ;  and  ^r  his  arrival  th^re,  he  would  faithfully,  (md  f^^^  ^^  out 
to  the  utmoft  of  his  Ikill  and  power,  tranfaft  and  manage  gU  ^^^f^i^^ 
things  in  relation  to  the  company^  for  their  benefit  and  adva^-t  cftate,  and, 
tage,  and  would  not  embezzle,  mifemploy,  or  convertany  of  the  things^edeciar* 
goods  or  efieas  of  the  faid  company  to  hfs  own  ufe,  with  feve- t^^^^f^  « 
ral  odier  covenants  relating  to  his  fidelity  and  good-behaviour  in  Tf  »**  ^  ^  ^ 
the  faid  employment  j  and  at  the  (ame  time  Sir  Edward  Little-  5000/.  ass^portr 
#w,  with  Sir  Strenjbam  Maftirs  and  Mr.  Shepherd^  as  his  fure-  drughtcr,  who 
ties,  became  jointly  and  feparately  bound  in  a  bond  of  2000/.  riedTl*a""n. 

tleman,  of  700/.  ftr  arm*  who,  Wore  the  marriage,  was  advifed  by  counfel  that  tht  portion  was  fufficicndy 
fecuredy  and  who  afterwards^  on  her  death,  had,  on  her  requeft,  expended  40c  /,  on  her  funeral,  but 
never  made  any  fettkment  on  her.  After  jf,  embenles  the  goods  and  ftock  of  the  con^p^ny  to  4 
fonfiden^ble  valuei  yet  they  cannot  break  thxough  this  provi&on^  fo  as  to  make  it  TOlontary  and  fr4^» 
^ttlcnt  as  to  thenif 
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y9$  penalty,  conditioned  for  *  performance  of  the  faid- articles,  and 
this  bond,  like  all  others,  bound  themfelves,  their  heirs,  execu« 
tors,  and  adminiftrators. 

Afterwards,  Sir  Edward  Littleton  being  to  proceed  on  his 
voyage,  by  Jeafe  and  releafe,  Ae  21ft  of  January,  1798,  fettles 
9II  his  eftate  on  truftees,  and  their  heirs,  to  feveral  ufes,  and 
among  the  reft  carves  out  a  term  of  1000  years,  and  this  ws^s 
declared  to  be  upon  truft,  that  the  truilees  fhould  raife  the  fucn 
of  5000/.  as  a  portion  for  his  daughter  Jane,  to  be  paid  withia 
tiiree  months  after  her  marriage ;  and  likewife  a  proviflon  for 
the  paypient  of  his  debts ;  and  foon  after  fets  out  for  Bengali 
During  the  time  of  his  abode  there  he  managed  the  affairs  of 
the  company,  and  had  generally  two  or  three  hundred  thouiand 
pounds  of  their  money  in  his  hands* 

Mr,  Qavely  the  defendant,  to  whom  Sir  Edward  had  recom*- 
mended  the  care  of  his  daughter,  fomc  time  after  Sir  Edward's 
departure  makes  his  application  to  her  in  way  of  marriage,  and 
flie  having  the  copy  of  her  father's  fettlement  in  her  hands,  de« 
livers  it  to  Mr,  Qavel,  who  went  to  counfel  to  advife  upon  it  j 
^nA  being  advifed,  that  the  portion  of  5000/.  was  fufficiently  fc-f 
cured  by  that  fettlement,  Mr«  Clavel  and  the  young  lady  foon 
after  married,  but  no  fettlement  was  made  upon  the  marriage^ 
though  it  was  proved  that  Mr,  Clavel  had  an  cftate  of  inherit 
tance  of  about  700/.  per  ann^  and  a  perfonal  eftate  of  confidcr-f 
able  value.  Some  time  after  the  marriage,  Mrs,  Clavel  died 
without  iiTue  \  and  it  being  her  defire,  fhe  was  buried  amongft 
her  own  anceftors  at  a  great  diAance^  which  cpft  Mr«  Qavef 
^bout  400/, 

After  her  death,  Mr,  Clavel^  her  hu(band,  took  out  adminiA 
tration  tq  her,  axid  brought  his  bill  in  this  court  againft  fho 
truftee?!  and  had  a  decree  for  fale  of  the  |000  years,  and  for 
iniGng  find  paying  the  5000/.  portion:  feveral  purchafers bid  foe 
t^'^  eftate  before  tlie  Mafter,  and  the  Eaftrlndia  company,  froni 
•»o  time  to  time,  ♦  upon  application  to  the  court,  obtained  interlo-f 
catory  orders  to  put  off"  the  fale,  upon  pretence  of  bringing  in 
better  purchafers  j  the  reafon  pf  which  W?is,  that  Sir  Edward 
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J^tttleton  had  embezzled  or  mifemployed  good$  and  eiFe£b 
of  die  company  to  the  amount  of  26000/.  and  fo  had  for* 
felted  his  articles  and  bond,  and  made  himfelf  liable  to  &«• 
tisfy  the  company  that  demand ;  and  the  company  had  be-* 
fore  that  time,  by  their  agents  and  fa£lors  in  Bengal^  fcized  all 
the  books,  papers,  and  efFefts  of  Sir  Edward^  and  taken  hint 
into  cuftody,  where  he  died ;  and  therefore  'the  company  con- 
ceiving themfelves  interefted  in  this  eftate,  obtained  the  orders 
before  mentioned  for  putting  off  the  fale ;  and  now  at  laft 
brought  this  bill  againft  Mr.  Clavel^  the  truftees,  and  feveral 
others,  to  have  an  account  of  the  real  and  perfonal  eftate  of  Sir 
Edward^  and  that  the  fame  may,  in  the  firft  place,  be  fubjefted 
to  the  making  good  of  their  demands. 

For  the  company  it  was  infifted,  that  this  fettlemcnt  for  ndf- 
ing  5000  /•  for  the  daughter  was  merely  voluntary  and  fraudu-* 
lent ;  that  although  all  voluntary  lettlements  were  not  fraudu-. 
lent,  yet  this  Was  apparently  fo,  being  made  fo  immediately  af- 
ter the  articles  and  bond  given  to  the  company ;  that  it  muft 
be  intended  this  fettlement  was  made  and  prepared  at  the  fame 
time,  though  made  to  bear  date  five  or  fix  days  after ;  that  it 
was  to  take  away  or  load  that  which  was  to  be  the  fund  for 
making  good  a;iy  embezzlements  or  mifapplications  of  the  com- 
pany's money  or  efFefts ;  that  the  company  were  real  creditors 
for  a  very  great  fum  of  money,  and  prior  in  time  to  the  fettle^  . 
ment  for  the  daughter ;  that  the  fettlement  was  purely  volun- 
tary; and  befides,  the  daughter  wa$  fince  dead  without  ifliie,  and 
110  fettlement  had  been  made  upon  her$  and  therefore  it  was  * 
hoped  this  volontary  fubfequent  fettlement,  made  in  fraud  of 
the  prior  agreement  and  articles  with  the  company,  fhould  not 
prevail* 

On  the  other  fide  It  was  urged,  that  the  articles  bound  only 
the  executors  and  adminiftrators  of  Sir  ♦  Edward  Littleton  j  that  38f 
bis  heirs  were  not  named  in  it,  and  confequently  bis  real  efiate 
not  aiFe£ted  by  thofe  articles  \  that  indeed  th^  bond  b^d  expreisly 
f:harged  his  heirs  as  well  as  his  executors  and  adminiftrators, 
but  then  that  could  bring  a  lien  upon  the  real  eftate  no  further 
tton  the  penalty  of  the  boqd  yrtvit^  which  W4S  but  for  2000/.  j 

that 
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that  .there  was  no  pretence  in  the  world  to  call  this  (ettleqieiit 
fraudulent^  for  though  it  was  voluntary,  yet  it  was  made  upoQ 
very  juft  and  good  reafon;  that  Sir  Edward  ^^ns  going  a  very 
long  and  dangerous  voyage,  and  in  all  probability  would  never 
return  again;  Aat  having  only  one  daughter,  it  was  fit  he 
fiiould  fet  his  houfe  in  order,  and  make  fome  provifion  for  her 
before  he  went ;  that  it  appeared  not  to  be  iradulent,  in  regard 
he  exprefsly  provided  for  the  payment  of  his  debts ;  th^  this  to 
the  Eaft-lndia  company  was  at  that  time  no  debt  at  all,  nor  is 
any  prefumption  to  be  allowed  that  he  would  become  fo  indebt- 
ed, in  order  to  defeat  tt)is  f^ttlement ;  that  admitting  the  fettle- 
ment  was  voluntary  at  firft,  yet  by  an  aft  ex  poft  faSlo^  fuch 
voluntary  fetdement  may  become  j^ood,  and  fo  it  was  in  this 
cafe ;  that  Mr.  Clavtl  was  drawn  in  and  invited  by  this  fettle- 
ment  to  marry  the  young  lady;  that  he  advifed  with  coiuifel 
before-hand  upon  it,  and  was  told  it  was  an  effedual  provifion 
t  f  Vera,  no,  for  5POo/.  portion ;  that  in  f  Dr,  Harf%  cafe  in  this  court,  and 
20,  pi.  8.***     *  affirmed  in  the  Houfe  of  Peers,  a  Utter  frmn  the  father^  promif- 
av^on' w!  "^S  ^^  8^^^  ^'^  daughter  1500/.  portion,  was  held  to  be  fuffi-. 
1  Vernon,  200.  cient,  not  Only  to  exempt  it  out  of  die  Statute  of  Frauds  and 
65.*  5  Yin.  afa^.  Perjuries,  but  was  held  likewife  obligatory  upon  the  lather  to 
l^q/ibr!^7,   pcrfonn  it,  becaufe  the  perfon  was  thereby  drawn  in  and  invited 
^•4»-i  Strang*,  to  marry  the  daughter  j  that  in  our  cafe  Mr.  Oavel,  though  he 
had  made  no  fettlement,  yet  had  a  very  good  eft^te,  of  wliich 
(he  would  have  been  dowable  if  (he  had  lived,  and  he  has  ex- 
pended 4x30 /•  on  her  ftmeral  to  comply  with  hev  yequeft;  thai 
X  Pof^,  401.      if  this  fetdement  were  voluntary  in  its  creation,  %  yet  being. 
381        the  motive  and  inducement  to  Air.  Clavel  to  marry  ber^  *  this 
had  now  made  it  valuable ;  and  dierefore  it  was  prayed  they 
might  have  the  ^nefit  of  their  decree,  and  the  fide  go  on  to 
the  beft  bidder^ 

Lord  CbanceBor.  I  think  the  fettlement  was  a  very  reafbnaUe^ 
prudent,  and  honeft  provifion,  and  no  colour  of  fraud  in  it;  the 
articles  do  not  bind  the  real  eftate  at  all,  but  the  bond  only,  (b 
bx  as  the  penalty  goes,  which  is  but  2000  A ;  therefore  let  an 
§ccount  be  taken  of  die  perfonal  eftate  pf  Sir  Edward  Linkten^ 

w4 
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a;id  ivhat  of  hia  goods  and  efieds  came  to  die  company  upon 
ifaeir  feizure,  and  if  that  fiJls  (hort  of  the  aooo/.  the  deficiency 
muft  be  made  good,  in  the  firft  place,  out  of  the  fale  of  thofe 
lands,  prior  to  the  defendant  CtavePs  demands ;  and  till  that 
account  taken,  let  2000 /•  of  the  purchafe-money  be  brought  be« 
fore  the  Mafter,  and  placed  6ut  at  intereft,  to  abide  the  event 
of  that  account,  and  the  refidue  be  applied  towards  Mr.  QaveP% 
demand  of  5000/.  and  all  the  parties  muft  join  in  the  (ale,  and 
referve  the  confi^isration  of  pqi(s  till  {he  acpount  takeq. 


pputell  verjids  Mohun,  Tilden,  &  al*.  Cafe  265, 

yiil*  t  Wins.  47a.    a  Eq.  abr.  495*  c.  1 1 .    Poft,  440*    %  Ycrn.  57. 72|, 

I  HE  plaintiff's  bill  was  to  have  an  accoiipt  of  the  per-WhatfluOifaea 
fonal  eftate  of  jfnmMobun^  the  defendant's  teftatrix,  and  2SS*S  diJnr 
a  fatisfaftion  thereout  of  the  fum  of  400/.  and.likcwife  to  have{**"**"^**^** 
an  account  of  the  rents  and  profits  of  the  eftate  in  queftion, 
from  the^deathof  the  faid  Anne  Mobun\  and  upon  the  defendant's 
anfwers  and  proofs  read  in  the  caufe,  the  cafe  appeared  to  be  1x1 
fubftance  this : 

Anne  Btrxhy  thp  plaintiff's  gr^dmothcr,  and  mother  of  the 
laid  Anne  AH^hun^  being  feifed  in  fee  of  the  eftate  in  queftion, 
and  pofl^iled  likewife  of  a  perfonal  eftate,  to  die  value  of  about 
^000/.  died  inteftate  fevcral  years  fmce  5  after  whofe  death  the 
tfdl  eftate  came  likewife  equally  between  them,  as  next  of  kin : 
the  plaintiff  fome  time  after  being  flckly  and  infirm,  and  intending 
to  -go  to  Montpellier*  for  the  recovery  of  her  health,  relcafes  and  382 
conveys  her  moiety  of  the  eftate  in  queftion  to  her  aunt,  and 
her  heirs,  in  confideration  of  400/.  fecured  to  her  by  her  aunt's 
bond ;  but  having  a  great  confidence  in  her  aunt,  flie  leaves  this 
bond  virith  her  aunt,  and  then  goes  to  France^ 

Afterwards  Anne  Mohuny  the  aunt,  by  indentures  of  leafe  an4 
releafe,  the  25th  and  26th  of  March^  1700,  conveys  the  eftate  in 
queftion  to  one  Pepper^  and  his  heirs,  to  the  ufe  of  him,  hi^ 
^cutors,  and  adminiftrators,  for  99  years,   if  the  faid  Anne 

Mibun^ 
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Mohufiy  2nd  the  plkintllF  "Boutelly  hfer  ftiece,  or  either  of  them, 
fhould  fo  long  live ;   remainder  to  the  ufe  of  herfelf  and  lier 
heirs ;  and  th^n  declares  the  tnift  of  the  term  to  be,  that  (he 
the  faid  Anne  Mohun  fhould  receive  the  rents  and  profits  thereof 
For  fo  many  years  of  the  term  as  (he  fliould  live ;  then  comes 
a  provifo,  that  if  the  faid  jfnfie  Mohun^  her  executors  or  adtni- 
niftrators,  fhould  pay  the  plaintifF  the  fum  of  400  /•  then  the  fiid 
term  was  to  ceafe  and  be  void}  and   the  fame  26th  day  of 
March  J  1 700,  the  faid  Anne  Mohun  made  her  will,  and  thereby 
devifes  to  the  plaintiff  the  fum  of  400/.  being  the  fame  fum  of 
400/.  fecured  to  her  by  bond,  and  likewife  by  indenture  of  re- 
Icafe,  bearing  even  date  herewith,  as  the  will  exprefsly  dcfcrlbed 
it  to  be  ;  then  after,  by  another  claufe  in  the  will,  fhc  devifes 
the  eflate  in  queflion  to  the  defendant  Henry  Mohftn  (who  was 
her  eldeft  fon  and  heir)  and  the  heirs  of  his  body,  after  the  death 
of  the  faid  Elizabeth  Bout  ell  {the  plaintiff)  with  remainders  over, 
and  dies,  ^ 

The  defendant  Henry  Boutell  enters,  and  fufFers  a  common 
recovery  of  the  eflate,  and  limits  the  ufes  to  himfelf  and  his 
heirs  ;  and  now  the  plaintifF  brought  her  bill  to  have  fatisfedion 
of  the  400 /•  and  interefl,  and  alfo  an  account  of  the  rents 
and  profits  of  the  faid  real  eflate  from  the  death  of  her  aunt  \ 
and  Henry  Boutell  brought  likewife  a  crofs  bill  to  be  let  into  a 
383  redemption  of  the  term,  upon  payment  of  the  400/.  ♦  and  in- 
tereflj  and  the  fmgle  queflion  was.  Whether  the  plaintifF  was  io 
have  this  eflate  for  life,  by  virtue  of  the  devife  to  her  for  life  by 
implication,  or  whether  that  claufe  meant  no  more  than  only  to 
continue  it  a  fecurity  to  her  for  the  400/,  and  interefl  ?  The 
plaintifF  read  one  witnefs  to  prove  that  her  aunt  declared  fhc 
ihould  have  that  eflat^  for  her  life. 

.  It  was  argued  for  her,  that  this  devife  gave  her  an  tfbtc  for 
life  by  implication,  and  the  implication  here  was  nccef&ry,  be- 
ing devifed  to  the  defendant,  who  was  her  fon  and  heir,  but 
that  not  to  take  place  till  after  the  plaintiff's  death,  and  con^ 
fequently  the  plaintifF  mufl  have  it  during  life,  becaufe  no  one 
dfe  could }  that  the  99  years  term  was  no  fecurity  of  the  400  A 

for 
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for  that  was  determinable  upon  the  death  of  the  aunt  and  niece, 
and  if  the  plaintiff^  the  niece,  had  died  before  the  aunt,  fhe  had 
no  manner  of  beneRt  of  that  term  ;  that  though  the  provifo 
made  it  in  the  nature  of  a  mortgage,  and  redeemable  upon  pay- 
ment of  the  400/.  and  intereft,  yet  that  was  no  abfolute  com- 
pleat  fecurity  for  die  money ;  that  this  devife  to  her  for  life  could 
not  be  taken  to  be  of  the  fame  nature  with  the  term,  or  as  a 
further  fecurity  for  the  money,  befaufe  flie  had,  in  the  firft  part 
of  her  will,  exprefsly  devifed  the  400/.  to  the  plaintiff^  and  fo 
had  in  a  manner  paid  or  exonerated  her  real  eftate  of  diatj.and 
diough  (he  took  notice,  that  it  was  the  fame  400/.  fecured  to 
her  by  bond,  and  likewife  by  the  99  years  term,  yet  that  was 
only  to  prevent  her  claiming  two  feveral  fums  of  400/.  and 
^therefore  (he  devife  after  of  her  real  eftate  was  abfolute  and  in- 
dependent, and  muft  give  her  an  eftate  for  life  by  neceflary  im- 
plication. 

On  the  other  fide  it  was  argued,  that  this  devife  to  her  by 
implication  could  be  intended  only  to  be  of  the  fame  nature 
with  the  term,  or  as  a  kind  of  further  fecurity  to  her  for  the 
money  fecured  thereby ;  that  as  the  term  was  redeemable  on 
payment  of' 400/.  and  intereft,  fo  this  eftate  by  implication 
muft  be  of  the  fame  ♦  nature  too  j  that  as  flie  had  the  term  for  384 
her  life,  it  was  but  natural,  when  fhe  came  to  difpofe  of  the  in- 
heritance to  her  fon,  to  give  it  him  after  the  plaLntifPs  death, 
and  proves  only  that  (he  carried  the  fame'  intention  throughout 
her  will,  that  the  plaintiff  fliould  be  fecure  of  her  400/.  and 
the  eftate  not  to  be  taken  from  her  till  that  vras  paid  5  that  this 
will  was  made  the  fame  day  with  the  deed,  and  exprefsly  re- 
ferred to  the  400/,  fecured  by  that  deed  ;  and  therefore  her 
giving  the  eftate  to  her  fon  after  the  plaintiff's  death,  could  only 
be  intended  in  purfuance  and  confirmation  of  that  eftate  the 
plaintiff  had  before,  which  would  have  continued  during  her  life, 
and  fhews  only  that  fhe  would  not  feem  to  do  any  thing  in  dero- 
gation or  prejudice  of  that  eftate. 

Ajid  Mr.  Gilbert  argued,  that  even  at  law  the  books  are,  that 
the  implicatioQ  in  a  devife  to  difinherit  the  heir,  muft  be  a  ne- 
ceflary 
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cdErf  implication ;  that  if  tfie  devife  had  been  to  the  phfndtf 
HAer  the  death  of  a  ftranger,  diis  would  not  have  carried  it  to 
the  pkuntifF  foi  life,  becaufe  no  neceflaiy  implication  but  that 
it  might  defcend  to  the  heir  at  law  in  the  mean  time ;  that  upon 
the  circumftances  of  this  Cafe,  it  might  be  reafonably  intended 
no  other  eftate  than  what  (he  had  before  by  the  term ;  that  as 
that  was  for  life,  it  was  natural  aiid  reafonable  not  to  give  away 
the  eftate  till  after  her  death ;  that  as  the  term  was  redeem- 
able, fo  muft  this  eftate  too^  becaufe  it  might  be  intended  no 
Other,  and  dierefore  no  fuch  neceflary  implication  of  an  abfolute 
eftate  for  life,  as  is  allow^  of  in  the  books  of  law^  to  the  dif- 
herifon  of  the  heir. 

My  Lord  Chancellor  was  c(  the  fame  opinion,  and  efpedally 
for  this  laft  reafon,  that  here  was  no  neceflary  implication ;  and 

.  dierefore  .decreed  the  plaintiff  her  400/.  and  intereft^  and  dif-^ 
mifled  her  bill  as  to  the  account  of  the  rents  and  profits,, but 

,    without  cofts,  for  the.  colour  ftie  had  iomake  fuch  demand. 

Cafe  266.  ♦  Andrews  veffus  Brdwii  &  tJx\ 

What^u  It.    /^NE  Valentine  Duncmhey  broAer  of  the  late  Sir  Charks 

bring  U  out  of    V^  Duncombe  (to  whom  the  defendant's  wife  was  executrix) 

^^Sau      S*^^  *  promiffory  note  in  1688,  payable  to  one,  or  bearer,  and 

the  note  had  been  handed  from  one  to  another,  till  at  hft  Va^ 

lentine  became  a  bankrupt,  and  went  into  France^  and  long  after 

fix  years,  azid  the  death  of  Valeniiney  Sir  Charles^  his  executor, 

recovering  a  debt  of  5  or  6000/.  which  w^s  due  to  his  t)rothcr, 

^  '  put  out  an  advertifement  in  the  Gazette^  for  afi  perfons  who  had 

any  debts  owing  from  his  brother  to  come  to  him,  and  make 

them  out,  and  they  (hould  be  paid ;  and  the  plaintiff  having 

diis  note,  had  profecuted  for  the  recovery  of  the  money  after 

the  advertifement,  but  could  never  bring  it  to  a  hearing  tiO 

now,  and  now  he  had  a  decree  for  300/.  which  was  the  money 

due  by  the  note,  and  intereft  allowed  from  Ae  time  of  the  bill 

brought ;  though  my  Lord  (aid,  this  was  in  nature  of  an  IfukHf* 

4lpimf.  at  law. 

And 
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And  in  this  cafe  it  was  held  clearly,  that  if  a  man  hatadebt  Ad^w^ 
due  to  him  by  not%  or  a  book  debti  and  has  made  no  demand  ^^^^^^,^ 

of  it  for  fix  years,  fo  that  he  is  barred  by  the  Statute  of  Limi-  ne«?-p*p«.  that 

.ill.  i-       1     /•  '   I        *'*  *****^  ^^ 

tauoos,  yet  if  the  debtor,  after  the  fix  years,  puts  out  an  awer-  from  him  ihouU 

tifemtnt  in  the  Gazittiy  or  any  other  news-paper,  that  all  pcr^J^^ebf  V^ncldbf 

fons  who  have  any  debts  owing  to  them  from  him  will  apply  ?!i^?*  ^^ 

to  fuch  a  place,  that  they  (hall  be  paid  ;  this  (though  it  were  ihail  be  p^id. 

genera^  and  therefore  might  be    intended  of  legal  fubfifting 

debts  only)  yet  amounts  to  fuch  an  acknowledgment  of  that 

debt  which  was  barred,  as  will  revive  the  right,  and  4>ringit  out 

of  the  ftatute  again. 

Silk.i54«    aVern.  141.    a  Wmt.  145.  373.    3  Wms.  S4.  99  (n.)    3  Aiiu  107*    Cowpcr,  54S1 
3  Brown*t  ParU  Cafes,  305.  S.  C.  as  in  %  Wms.  373.  decsee  rcverfed. 

So  if  in  that  cafe  the  debtor  had  made  his  will,  and  direded  One  who  by  win 
that  all  his  debts  Ihould  be  paid,  or  made  any  provifion  for  the  dlS^ftSn^bT 
payment  of  his  debts  in  general ;  this  likewife  would  revive  fuch  P*»^*  <«  w^ 
a  debt,  and  bring  it  out  of  the  *  ftatute,  fo  that  his  executors  for  the  paymeoe 
would  be  liable  to  the  payn^ent  of  that  debt  amongft  the  reft,     t!^'^^^ 

barred  by  the  Sutute  of  Limitations,  and  makes  hisexeci^ors  liable. 

386 

SaUcaS.    Carth.470.    5  Mod.  415.    a  Vent.  151.    3  Atk.  207, 

So  t^  after  the  fix  years,  the  debtor,  upon  application  for  that  a  promife  to 
particular  debt,  acknowledges  and  pr9nufes  paynunt  (for  a  bare  JJf.^*^^*^^ 
acknowledgment  has  been  ruled  not  fuiScient)  this  revives  the  hy  the  Statute 
debt,  and  brings  it  out  of  the  ftatute ;   becaufe,  as  the  note  fuiScieiit  to^ 
itfelf  was  at  firft  but  an  evidence  of  the  debt,  fo  that  being  XSIlJSt"l«c 
barred,  diis  acknowledgment  and  promife  is  a  new  evidence  o^fJlJT^***!**" 
the  debt,  and  being  proved,  will  maintain  an  AiTump/it  for  reco-  rot. 


very  of  it  i  and  it  was  agreed,  that  a  little  matter  would  brir^  a  Canh.  470. 
debt  out  of  die  ftatute,  being  to  reftore  a  right.  ^"^  ^"^^ 


,470. 

Cc4*'pcr,548» 

Another  point  in  this  cafe  was,  that  after  the  bill  and  anfiver 
came  in,  and  replication  filed,  feveral  witnefTes  were  examined, 
and  their  depofitions  taken  \  then  the  plaintiiF  moved  to  with- 
draw  his  replication,  and  took  exceptions  to  the  anfwer,  and 
got  a  fecond  anfwer,  and  then  replied,  and  examined  other  wit« 
nefles,  and  now,  on  the  hearing,  would  read  other  depofitipns  ; 
but  the  other  fide  infifting  they  could  not  be  read,  by  reafox^  die  r*- 

'plication 
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plication  was  withdrawn,  and  'fo  taken  without  any  repUcadoit^ 
^  diey  were  irregular,  and  ought  to  be  (npprefled ;  and  accord- 

ingly my  Lord  ordered  they  (hould  be  fupprelled ;  for  that  it 
was  laid,  they  -fliould  have  examined  them  anew  after  the  fe- 
cond  aoTwer  came  in,  and  replication  filed,  or  have  moved 
die  court  to  have  had  liberty  to  make  ufe  of  them  at  the 
hearing. 

Eq.abr.a33.        A  third  point  in  this  cafe  was,  wherein  the  court  and  bar 

]Up.'4z*s*C*  both   agreed,   that  where  interrogatories  are  exhibited  in  the 

ItoimtM^*    Examiner's  office,  and  witnefles  examined  thereon,  that  either 

party  may,  without  application  to  the  court,  or  order  for  that 

purpofe,  exhibit  one  or  more  interrogatories,  or  a  new  fet  of 

interrogatories,  for  further  examination  of  the  feme  or  other 

witnefles  ;  but  where  a  commiffion  is  taken  out  for  examination 

of  witnefles,  there  no  new  interrogatory,  or  fet  of  intcrrogato- 

^87         ries,  can  be  exhibited,  without  *  motion  and  order  of  the  court ; 

and  the  reafon  of  the  difference  was  faid  to  be,  becaufe  the 

Examiner  is  an  officer  of  credit,-  and  fworn,  and  therefore  pre- 

fumed  to  be  impartial,  and  that  he  will  not  difdofe  the  depoH- 

lions  to  either  party ;  but  the  commiffioners  are  private  perfons, 

not  fworn,  and  are  called  plaintiffs  commiffioners,  or  defendants 

commiffioners;  and  therefore,  without  leave  of  the  court,  no  new 

interrogatories  can  be  added  before  them. 


Cafe  267.  •      ^^^*  '^^^f^^  ^^^*  ^  ^^''  ^  ^'' 

Wheij  a  fettle.  rTl  HE  defendant  was  fon  and  heir  apparent  to  the  plaint!^ 

So^dVy  n^-^       -»-     who  had  an  eftatc  of  about  200/.  pet  ann.  and  the  dc- 

J^^^^^^^^fcndant  being  about  to  marry  EUxabetb  Wright^  who  was  not 

a  reconveyance  above  i6  ycoTS  of  age,  the  plaintiff^  by  leafe  and  releafc,  the 

^*^*    14th  and  15th  of  OSlobcTy  1708,  fettles  and  conveys  his  eftate  to 

truftees,  and  their  heirs  ;  and,  as  to  one  part,  to  the  ufe  of  him- 

felf  for  life ;  remainder,  as  to  that  part,  after  his  death,  and  as 

to  the  pther  part  in  pofleffion,  to  the  ufe  of  the  defendant,  for 

his  life ;  remainder  to  the  intended  wfe,  for  her  life,  for  her 

jointure  i  remainder  to  the  firft  and  other  fons,  &rV.  in  the  ufual 

form: 
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tbtm :  and  in  the  releafe  was  a  provifo^  that  if  the  marriage  did 
not  take  effeiS:,  or  if  it  took  efieft,  and  Elizabith  fhould  not^ 
when  (he  came  of  age,  by  fine,  or  otherwife)  join  in  charging 
an  eflate  ihe  was  then  entitled  to,  of  about  250  /.  peratin.  with 
Ae  fum  of  loooA  to  be  paid  to  the  [JaintifF,  then  the  (aid  in« 
dentures  of  leafe  and  releafe  and  fettiement  were  to  be  abfolutel/ 
void,  to  all  intents  and  purpo(es. 

The  marriage  took  effed,  and  about  half  a  year  ago  the  vnfc 
attained  her  age  of  21  years  $  but  finding  her  own  efbte  of 
hiore  value  than  that  fettled  upon  her  in  jointure,  £he  and  her 
hu(band  refufed  to  join  in  charging  it  with  the  2000  A  where- 
upon this  bill  was  brought  againft  them,  and  the  truftees,  to  have 
ft  reconveyance. 

^  It  was  infifted  for  the  defendants,  that  here  needed  non^         38S 
tecaufe  by  the  provifo,  on  the  defendant's  refuial,  the  efbte 
limited  to  them  was   to  cea(e  and  be  void ;  but  the  court 
thought  that  not  fufficient  without  a  reconveyance,  being  in  ca(c 
of  a  freehold. 

Then  it  was  infifted  for  the  plaintiff,  and  the  bill  was  ferftEq.abr.ioS, 
that  purpofe  likewife,  that  he  might  have  an  account  and  (atis*-  Giib^'EqlRnT* 
hQlon  of  the  mefhc  profits,  received  by  the  defendants  from  the  4$*  ^*^*  ■°*^- 
rime  of  the  fettiement ;  and  it  was  (aid,  that  by  the  provifo  the 
eftate  being  to  ceafe  <nd  be  void  on  the  defendant's  refufal,  the 
plaintiff  ought  to  be  reftored  to  all  benefits  and  advantages 
which  he  had  parted  with,  as  if  no  fettiement  had  been  mad^ 
and  confequently  to  the  rents  and  profits  received  hy  the  de« 
fendants :  but  my  Lord  Chancellor  decreed  a  reconveyance,  and 
an  account  of  the  rents  and  profits  only  from  the  defendant's 
refuial  after  his  wife  came  of  age,  and  no  cofts  on  either  fide  ^ 
For  it  was  (aid,  this  was  not  a  condition  precedent^  but  fub(€« 
quent  to  the  vefting  of  the  eftate  in  the  defendants. 


Bb  OS 
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Termino  S.  Trinitatis, 
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^: — .-■  ^ ^v 

Cafea68.  Jcnnor  verfus  Harper. 

A  ptroi  devife  /^  N  E  yeftftor  Hiadc  his  will  in  writing  fonw  time  la  die 
^1*0/' liTar^to  ^^  year  165 1,  and  afterwards,  the  5*  of  DecmhiTy  in  the 
achanty,thoughfajne   year,  added  a  codicil   in  writing,  and   Ac  fame  day 

Wfbrc  the  Su-  ,  ,.  *'. 

tute  of  Frauds  another  nuncupative  codicil  (upon  which  the  prefent  queftion 
^fntmait,"y  arofe)  and  thereby  devifes,  out  of  his  lands  and  eftate  in  fuch 
ibc43£/f«.  a  place,  20/.  per  ann.  for  the  ere£lion  of  a  fchool,  an4  main- 
tenance of  the  fchooltnafter,  for  ever ;  this  nuncupative  ithe^ule 
was  after  his  death  put  into  writing,  and  proved  as  iiich  by 
diree  witneflcs  :  the  fchool  was  built,  and  a  fchoolmafter  put  in^ 
and  continued  for  feveral  years  by  the  executors  of  y$nmr^s 
will  s  but  afterwards  the  .heir  at  law  refuflng  to  continue  the 
paynieht,  no  fchool  had  been  there  kept  for  now  about  30  years 
paft.  Some  time  fince  a  commiflioh  of  charitable  ufes  was  taken 
out,  and  the  commifEoners  decreed  the  devile  good,  and  tbe  heir 
at  law  to  pay  20/.  per  wn.  according  to  the  nuncupative  iche- 
dule ;  and  now,  upoa  exceptions  to  that  decree,  the  quefttoa  was^ 
Whether  this  were  a  good  dcvife  ?  • 

It 


\    In  Curia  Cancellafi*. 

*  ♦ItMra^  urged  for  die  charity,  that  tbis,  though  itwei!^  only  jM 
a  parol  devife,  was  a  good  appointment  within  die  43  ESzm 
and  that  that  a£t  made  no  difference  between  an  appointment 
by  parol,  and  an  appointoient  by  writing  ;  and  that  this  bein^ 
made  before  the  Statute  of  Frauds  and  Perjuries,  though  it 
W^ere  only  by  parol,  and  fo  not  good  withhi  3a  H.  8.  was  yet  a 
good  appointment  within  the  43  Eiiz.  which  being  fubfeqiient 
in  time,  had  repealed  the  former  ftatute  as  to  this ;  and  that  i 
devife  by  tenant  in  tail  to  a  charity,  though  not  good  againft 
the  liTue  upon  the  ftatute  de  Dottis^  yet  has  been  feveral  timet 
held  good  againft  him  as  an  appointment  by  the  23  Eliz.  whicK 
had  abrogated  that  ad  as  to  fuch  charitable  devifes. 

But  on  the  other  fide  it  wasnirged,  that  thefe  devifes  to  cha« 
rittes,  as  well  as  other  devifes,  muft  be  governed  by  fome  rules; 
that  by  the  civil  law,  if  a  man  devifed  a  charity  out  of  his  per- 
fonal  eftate,  and  legacies  thereout  likewife  to  others,  and  thie 
perfonal  eftate  fell  (hort  to  anfwer  all,  the  charity  fhould  be 
preferred ;  but  in  this  court  that  rule  will  not  hold,  but  the 
charity  muft  abate  in  proportion  to  the  reft ;  that  fince  the 
Statute  of  Frauds,  if  a  man  by  his  will  gave  lands  to  a  charity^ 
yet  if  that  will  was  carried  but  imperfe£tiy  into  execution,  and 
fo  was  not  good  as  a  will,  it  has  been  held  not  to  be  good  as 
an  appointment;  fo  was  Dr.  Johnf<m*s  cafe,  where  there  wereAntS^aTC^ 
but  two  witnelles  to  the  will.  Indeed,  if  a  man  (huold  make  a 
writing  on  purpofe  to  found  a  charity,  it  might  have  anodier 
conftru£tion  ;  but  when  he  makes  a  will,  and  intends  it  to  other 
purpofes,  though  he  does  thereby  appoint  a  charity,  yet  if  the 
will  be  defedive  as  a  will,  it  fhall  not  operate  as  an  appointment 
to  fupport  a  charity :  that  it  was  a  long  time  doubted,  whether 
a  will  in  writing,  though  good  in  all  circumftances,  (hould  ope- 
rate as  an  appointment  againft  the  ifTue  in  tail  ;  and  if  that  was 
fo  much  doubted,  to  fupport  a  nuncupative  devife  out  of  lands 
to  a  charity  would  be  carrying  it  ftill  much  farther  :  and*  Mr.  29^ 
Williams  mentioned  a  cafe  in  Swinb.  28,  where  a  man  fent 
for  a.fcrivener  to  make  his  will,  and  direded  him  to  give  his 
land  to  fuch  a  one,  and  his  heirs,  upon  condition  ;  the  fcrivener 
vivrgffe  the  devife,  but  before  he  had  wrote  the  condition,  the 
"  B  b  ;i  teftator 
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teftator  died^  and 'this  was  adjudged  a  void  will ;  for  an  ablblate 
dcvife  it  could  not  be,  becaufe  the  teftator  did  not  intend  itfot 
and  a  conditional  devife  it  could  not  be,  becaufe  the  condition 
was  added  after  the  man's  death :  that  die  Teafon  a  devife  bj 
tenant  in  tail  to  a  charitable  ufe  (hall  be  good  againft  the  ifliie^ 
is»  becaufe  the  teftator  had  it  in  his  power  by  fine  to  have 
barred  die  ifltie,  and  Plough  he  did  not  live  to  perform  that 
ceremony,  yet  as  a  will  being  perfed  and  compleat  by  the  aid 
of  the  43  Eliz.  it  might  work  as  an  appointment ;  for  that  at 
common  law  there  were  no  .fines,  nor  recoveries,  nor  eftates 
tail,  and  therefore  that  ftatute  was  a  reftoring  of  the  common 
law  i  fo  a  deed  of  bargain  and  (ale  to  charitable  ufes,  though 
not  good  by  27  H.  8.  for  want  of  enrolment,  yet  by  die 
other  9St  it  will  be  good  as  an  appointment,  for  that  reftores  the 
common  law  s  but  no  refolution  has  ever  gone  fo  fiur  as  to  fup^ 
port  a  parol  devife  to  a  charity  out  <^  lands,  becaufe  being  de- 
fedive  as  a  will^  which  was  the  manner  of  conveyance  he  in« 
tended  to  pais  it  by,  it  can  have  no  ctkSt  as  an  appointment, 
which  he  did  not  intend.    And  of  this  opinion  my  Lord  Chan* 
cellor  feemed  to  be,  but  took  time  to  confider  of  it,  and  after- 
wards decreed  that  it  was  not  good  as  an  appomtment. 


D  E 


In  Curia  Cancellariae. 


392 


Termino  S^  Mich. 

1714- 

In  Curia  Cancbllarije. 


Saycr  verfus  Sayer.^  Cafe  269. 

I  %^.  abr.  100,  pU  9.  198,  pi.  ^.  A  Vemofl,  683,  S.  C,  OUb.  Ch.  328. '  Gilb.  Eq.  Rep.  87- 
X  E^.  »br.  553,  jJ.  6.  t  »  Ve«ey,  4H*  t  »  Veaey,  561.  613.  f  Cafes  temp.  Talb.  1  «i. 
^  I  Atk.  414.  508*  ^  ^ 

t  Thf fe  are  aathorltiet  ftTpeaing  bequefts  of/pc»  in  tbe  funds,  how  far  fpedfic  or  othcrwift. 

A  Man  by  his  wffl  gives  all  his  perfoiial  eflate  in  »^j;i.  Adcvifeofaiia 
ftead^  except  his  bed  and  bedding,  to  7.  f.  and  after  Sum  a^f^"*^ 
dcvifes  300/.  out  of  the  perfonal  eflate,  and  his  houfes  in  Cm-  pi^«>  >  Specific 
nm-fireet^  to  the  plaintiff,  who  now  brings  this  bill  for  a  difco-  f^lL  to*^' 
very  of  affets,  and  to  charge  the  whole  perfonal  cftatc  with  the  ^'j.yotter 
payment  of  his  legacy;  and  it  was  proved  in  the  caufe,  that^'^°^'^x^^* 
the  teftator,  at  his  death,  was  polTeiled  of  a  coach  and  horfes  at 
fFanfteady  and  that  there  were  likewife  fome  arrears  of  rent 
due  to  him  at  his  death  out  of  lands  in  Wanjiiad\  it  appeared 
likewife,  that  the  teftator  had  a  perfonal  eftate  befides  that  at 
Wanfttad^  to  the  value  of  about  300/.  and  befides  the  houfes  in 
CanmH'Jirtet. 

The  firft  queftion  was.  Whether  the  devife  of  his  perfonal 
eftate  in  Wanjiiad  was  not  fuch  a  fpecific  devife  thereof,  as  to 
exempt  it  from  coming  in  aid  of  the  oth^r  perfonal  eftate  towards 
payment  of  this  legacy  f 

B  b  3  Another 
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1 1  Wms.  414.  t  *  Another  queftion  was,  Whether  the  coach  and  holies,  and 
574-  597-  ^g  arrears  of  rent  at  Wanjlead^  paffcd  likcwifc  a3  part  of  Ac 
^      r   -       ipecific  legacy  ? 

My  Lord  Chancellor  decreed,  that  the  perfonal  eftate  at 
Wanftead  was  not  to  be  applied  towards  payment  of  the  300/. 
legacy;  firft,  becaufe  it  appeared  that  the  teftator  had  a  per- 
fonal eftate,  oyer  and  above  that  at  Wanjiead^  to  the  value  of 
about  300/.  and  his  intent  feems  plain  to  charge  that  only  with  the 
legacy^  not  having  devifed  it  out  of  all  his  perfonal  eftate  what- 
foever,  or  wherefoevcr,  or  inferted  any  words  to  fliew  that  his 
whole  perfonal  eftate  fhould  ftand  charged  with  it. 

^dlyJ  Becaufe  having  fuch  other  perfonal  eftate  to  the  value 
of  about  300/.  which  he  might  prefume  fufHcient  to  anfwer  that 
legacy,  yet  as  a  fupplement,  and  to  aid  the  deficiency  of  it,  in 
cafe  that  fliould  fall  fliort,  he  has  likewife  charged  his  eftate  in 
Cannon-JIreet  with  it;  which  ftiews  that  he  intended  to  provide 
for  it  out  of  fome  other  fund,  and  not  out  of  his  perfonal  eftate 
in  Wanjlead^  vrfiich  he  had  before  fpecifically  given  to  another : 
but  the  cafe  may  fo  happen,  that  a  fpecific  legacy  fhall  be  charge- 
able with  the  payment  of  a  pecuniary  legacy ;  as  in  this  cafe, 
after  he  had  devifed  his  perfonal  eftate  at  Wanftead^  if  he  had 
likewife  devifed  his  perfonal  eftate  at  fuch  another  place,  and 
then  dovifed  fuch  goo/*  legacy  out  of  his  perfonal  eftate,  and 
died,  leaving  no  other  perfonal  eftate  than  in  the  two  places  be- 
fore mentioned,  this  300  A  legacy  muft  have  come  out  of  his 
perfonal  eftate  at  large  in  both  places,  though  otherwife  pecu- 
niary legatees  are  generally  to  abate  in  proportion,  where  the . 
perfonal  eftate  not  fpecifically  devifed  falls  fliort  to  anfwer  their 
legacies,  and  ftiall  have  no  aid  of  the  fpecific  legatees  to  make 
up  their  pecuniary  legacies  ;  efpecially,  if  they  are  devifed  gene- 
rally, and  at  larg^,  without  (aying,  out  of  his  perfonal  eftate,  or 
394  out  of  all  his  perfonal  eftate  *  whatfoever,  or  words,  to  diat  cf- 
k&. :  and  it  viras  agreed  clearly,  that  thb  devife  of  his  perfonal 
eftate  at  JVanftead  v^s.  as  much  a  fpecific  legacy  of  it^  as  if  he 
had  enumerated  the  fev.ei;al  particulars  of  k» 

It 


In  Gdtia  Cancdlarist. 

It  Was  likewife  decreed,  that  die  coach  and  horfes  were  part 
clFlris  pertbnal  eftate  at  ffan/liad^vAi<^T^  he  lived ;  for  (Ince  tfaert 
is  no  other  period  for  fixing  the  time  when  a  devife  (hall  tak^ 
|fece,  but  the  infhmt  of  the  teftator's  death,  and  you  cannot 
fiy,  that  what  he  had  ^  week,  or  a  fortnight,  or  any'other  time 
before  his  death,  fhall  pafk,  rather  than  what  he  had  at  any  other 
time,  therefore,  in  cafe  of  a  perfonal  eftate,  which  is  fluctuating 
and  changing,  the  tnftant  of  his  death  is  the  only  time  to  afcer-* 
tain  it^  and  we  have  no  other  rules  in  equity  for  the  conftrudion 
of  wills  than  what  are  at  common  law ;  and  here  at  his  death 
fStst  coach'  and  horfes  were  at  Wan/lead }  fo  for  die  arrears  of 
rent,  diey  are  part  of  his  perfonal  eftate  at  Wanfiead^  for  they 
were  iiliiing  out  of  lands  there,  and  were  there  and  no  where 
cUe :  and  for  the  objeffion  that  the  devife  of  his  perfonal  eftate 
at  Wanjiiiid  fhould  carry  only  his  houfehold  goods,  becaufe  he 
'diereout  excepted  his  bed  and  bedding,  which,  as  urged,  was  an 
argument  of  his  intent  to  pafs  only  things  of  the  fame  nature  of 
diofe  he  had  excepted,  this  was  looked  upon  as  an  objedtion  of 
no  weight  at  the  bar,  and  the  court  took  no  manner  of  no- 
tice of  it. 


Sir  John  Talbott,  alias  Ivory,  verfus  Duke  of  Cafe  270. 
Shrewfbury  &  al'. 

Anti,  336.  and  referencei.  Gilb.  Chan.  314.  2  £q.  abr.  35»»  pK  10.  S.  C.  Glib*  £q*  Rep* 
$9*  S.  C«  1  Salk.  155.  a  Salk.  508.  1  Wmst^oS.  2  Wou.  553.  f  3  Wras^aa^.  a  Vesefy 
635.    X  a  Atk.  300. 

IN  this  cafe  it  was  (aid  by  Mr.  Firnon,  and  agreed  to  by  a  debtor, fvi/S^ 
the  Matter  of  the  Rolls,  that  if  one,  being  indebted  to  ^', JJ*J5,^X 
another  in  a  fum  of  money,  does  by  his  will  give  him  as  great,  vifaafumas 

than  tht  dibi  f  bis  trMHttr,  this  Jhall  bt  a  fittisfaSkm  \  ftcisf  if  it  vftrt  dtvijtd  m  «  CMtfi«fcfftjf»  «r  k 
Vfert  lefi  than  tbtdek. 

or 

f  In  tbii  siuthority  the  abovt  pofidon  ieemi  to  have  been  over^ruled  by  Sir  ^» 
J^Jif  who  obfenres,  that  if  tlie  teftator  meaot  the  legacy  fliould  be  taken  as  a  iatif- 
fa^ion,  be  vfCuU  ctrtainh  bave  taken  notice  of  it, 

I  In  the  cafe  of  NuioHs  v.  Judfin,  a  Atk.  301*  It  U  obfcrved  by  the  Mafter 
of  the  RoUiy  that  though  the  general  rule  is,  that  a  legacy  which  is  greater*  or  at 
great  as  the  debt,  fliall  be  nken  to  be  a  fatisfa£tion,  and  too.  well  ei^abliihed  to  bf 
miftaken  j  yet  in  late  cafes,  where  there  are  particular  circumilanccs,  or  a  prefumption 

Bb4  that 
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395*  ^^  gf^ter  Turn  of  m«ney  than  the  ^  debt  amounts  to,  without 
taking  any  notice  at  all  of  the  deb^  that  this  (hall  neverthdels 
|>e  lA  fatisfai^on  of  ^e  debt,  fo  as  that  he  ihallnot  have  both 
«  (he  debt  ^r\A  legacy ;  but  if  fuch  a  debt  were  given  upon  a  con* 
fingency,  which  if  it  fhould  not  happen,  the  legacy  would  not 
take  place,  in  that  cafe,  though  the  contingency'  dqes  a&ially 
happen,  and  the  legacy  thereby  became  due,  yet  it  (hall  not  go 
t  X  Vtfey,  5ai,  j^  fatisfadHon  of  the  debt,  f  becaufe  a  debt,  ivhich  is  certain^  kaU 
not  he  merged  or  loft  by  an  uncertoin  and  fotlttnge^t  recommence ; 
for  whatever  is  to  be  a  (atisfaSion  of  ^  debt,  ought  to  be  fo  in 
its  creation,  and  at  the  very  time  jt  js  given,  which  fuch  con- 
tingent  provifion  is  not ;  and  cited  the  caft  of  one  PoUexfen  to 
be  fo  adjudged  by  the  Lord  Har court j  and  affirmed  on  an  appeal 
in  the  Houfe  of  Lords :  and  as  it  is*  in  the  cafe  of  a  will,  fo  it 
will  be  likewjfe  if  the  provifion  were  by  a  deed ;  if  the  provi- 
fion be  abrolu{;e  and  certain,  it  fhall  go  in  fatisfa£lion  of  the 
debt  y  but  if  it  be  uncertain  and  contingent,  it  can  be  no  fads- 
faSion,  becaufe  it  could  not  be  fo,  in  its  creation,  and  the  hap- 
pening of  the  contingency  afterwards  will  not  alter  the  natiu'c 
of  it, 

Cilb.  Eq.  Rep.  Another  point  in  this  cafe  was,  that  lands  were  devifed  to 
Giib.  Ch.  284.  truftees,  in  truil,  out  of  the  rents  and  profits  to  raife  money  to 
3  Ch.  Rep.  39. '  P*y  debts,  and  to  fettle  the  lands  themfelvcs  to  fevcral  ufes ;  but 
^*  ^666*  ^™*'  becaufe  it  appeared  that  the  rents  and  profits  of  the  lands  an- 
3  Wms.  I.  nually  would  not  fatisfy  the  debts  in  any  reafonable  time,  an  ac- 
count was  directed  to  be  taken  of  the  teftator's  perfonal  eftate, 
and  what  that  fell  fhort  to  pay  oflF  the  debts,  was  to  be  made 
up  by  a  fale  of  part  of  the  faid  eftate :  and  the  Mafter  of  the 
Rolls  faid,  this  was  the  common  courfe  of  equity,  where  the 
rents  and  profits  are  not  fufficient  to  pay  the  debts  in  a  rea- 
fonable timej  but  if  it  had  been  dire^lcd  to  be  raifed  out  of  the 
rents  only,  it  would  have  been  otherwife% 

that  the  teftator's  mtention"  wts  not  that  the  legacy  ihould  be  In  prefumption  of  the 
debr,  they  have  leant  againft  the  rule,  fo  fir  as  to  hold  it  not  to  be  a  fatlsfadion 
of  the  debt. 

Accor<ling  to  the  moft  nifldern  decifions,  it  is  prefumed,  that  the  legacy  nouft  be 
in  all  refpeds  ejufiifm  gemris,  to  cauie  a  fatisfa^ion  of  the  dcbt^  and  an  appa- 
rent intention  to  the  will  chat  the  teftator  meant  it  as  fuch. 


I  A  tic.  5^9. 


Jn  Curia  Cancellaris. 

Note ;  Pafch.  ad  Georg.  Mr.  Vernon  cited  a  cafe  of  ^i&^i^ra 
and  Dormer^  in  my  Lord  Sonurs's  time,  where  a  *  like  decree  396 
was  for  a  fale  of  the  lands  for  payment  of  a  portion,  devifed  to 
be  paid  at  a  certain  time  out  of  the  rents  and  profits  of  fuch 
lands,  it  appearing  that  the  annual  rents  were  not  fufEcient  to 
raife  the  portion  by  the  time,  though  in  that  cafe  the  land  Tub- 
jed  to  the  portion  was  devifed  over  to  feveral  others  in  re- 
mainder, one  after  another ;  but  if  any  words  in  the  will  fhcw 
the  te(lator*$  intent,  that  they  (hould  be  raifed  out  of  the  an- 
nual produce  only,  no  fale  (hall  be  decreed. 


DE 
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Cafe  271.  Tompkins  verfus  Tompkins* 

Gilb.  Chan.  ^^.    Gilb.  Eq.  Rep.  90.  S.  C. 

^.dcvifetjoo/.  rr^HE  plaintiff's  father  by  his  will,  1682,  deviied  500/* 
t&Iu^ten,  -*•  ^P*«c^  ^^  *^  plaintiff,  his  daughter,  and  to  two  other 
«t  their  ages  of  daughters,  to  bc  paid  at  their  rcfpcftive  ages  of  21  years,  or 
nhetaidmff  'days  of  marriage,  which  (hould  firft  happcp,  the  faid^ portions  to 
iiJ&th^«tA/be  ™fed  out  of  the  faid  teftator's  ftockj  and  then  devifes  the 
Ji*  ^<f/ '>*/''  to  rents  of  his  real  eftate  to  his  wife  for  her  life,  in  lieu  and  6tis- 

lus  wife»  for  lifet 

in  lieu  of  aower,  &£tion  of  her  dower,  and  for  the  maintenance  and  education  of 
flLntenuiceof  his  children,  and  alfo  for  and  towards  the  raifmg  and  mak- 
tot^l'*roii"g'*  ^"g  "P  ^^  ^^^  portions  to  his  faid  daughters,  and  Aen  goes 
up  their  por-  on.  And  after  my  debts  and  legacies  paid  and  (atisfied,  I  give 
hiidehtt  Mdlt-  and  devife  all  my  land,  tenements,  and  hereditaments,  to  my  fon, 
^fati^UnJuo  (o»«  of  *^  defendants)  and  his  heirs ;  makes  his  wife  and  the 
Wi/iii,  who,  to-  defendant  his  fon  executors,  and  dies,  leaving  in  ftock  not  above 

gether  with  his  »  *  o 

wife,  he  made    the  value  of  lOo/.     The  wife  enters,  and  the  two  other  daugh- 

cxecotors.    The  .         ,     t  ^t    •  ^»  -j  ^1. 

ftock  was  but  of  ters  marrying,  had  their  portions  paid  them. 

100 /•  value;  the 

wife  being  dead,  and  the  two  eldeft  daughters  having  had  their  portions  paid  thcm»  held  that  the 

landa  were  liable  ia  the  hands  of  the  fon  to  the  youngeft  daughters  portion. 

12  This 
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.  *  This  bill  was  now  brought  by  the  third  daughtefy.wbo  liad  ^^g 
attain^  her  age  of  2i.years,  aiid  was  unmarried,-  to.  have  her. parr 
tion :  the  wife  had  been  dead  fome  ^ime,  and  the  defendant,  tho 
(on  and  furviving  executor^  infified,  that  his  lands  ought  not  to 
be  ch^ged  with  the  railing  of  this  portion,  in  regard  it  was. 
cxpreisly  Airedied  to  be  raifed  .out«of  the  ftock  and  rents  .of  thci 
eftate  during  th^  wife's  life ;  and  that  if  the  wife- had  exhauftedr 
or  confumed  the  furplus  of  the  rents,  which  ihould  have  raifed 
the  plaintiff's  portion,  fhe  ought  to  fell  on  her  aflets  j  or,  how- 
ever, that  the  plaintiff  could  not  lay  the  load  on  his  eftate,  if  the 
wife  left  no  aflets.. 

But  the  coiMt  was  of  opiijioii,  that  in^  this  cgfe  tbe^  de(eiidanlf#- 
cAate  was  chargeable  to  make  up  the  portion  to  the>  plaintiff^ 
for  the  ieveral  gradations  in  his  will  fhew,  that  the  poriioos* 
were  in  all  events  to  be  made  gpod  to  his  daughters;  and' 
therefore  he  firft  charges  them  on  his  ftock,  and  after  devifes 
them  to  be  made  out  of  the  furplus  of  his  rents,  during  his  wife's 
life;  and,  laftly,  gives  the  lands  to  his  fon  fubjeft  thereto,  by  Je-  Brown'iIUfc 
vijing  them  to  him- after  his  debts  and  legacies  paid,  which^  in  « *'9» 
Viilly  amounts  to  a  charge  on  his  lands  for  the  payment  thereof^  fincc 
^e  fon  by  the  will  is  not.  to  have  the  lands  till  after  the  debts 
and  legacies  are  paid. 

And  therefore  it  was  decreed,  that  an  account  Ihould  ,bc 
taken  of  the  ftock,  and  what  the  proportion  thereof  (after  a  pro^ . 
portionable  deduftion  for  the  other  two  legacies)  fell  fliort, 
(bould  be  made  up  out  of  the  like  proportionable  furplus  of  the 
rents  during  the  wife's  life,  and  what  they  fell  fliort  tQ  be  fup- 
^lied  out  of  the  defendant's  eftate* 

But  it  was  not  determined  with  any  clearnefs,  whether,  if 
the  proportionable  part  of  the  ftock,  and  of  the  furplus  of  die 
rents,  which  were  appointed  the  fund,  in  the  firft  place,  for,  the 
payment  of  thefe  legacies,  were  wafted  by  the  wife,  whether 
the  lofs  *  thereof,  as  to  the  plaintiff's  legacy  remaining  unpaid, 
fliould  fall  on  the  plaintiff  herfel^  or  if  flie  fliould,  by  reafon 
of  fuch  wafting,  load  the  real  eftate  fo  much  the  heavier  to 

make 
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make  good  her  legacy ;  though  my  Lord  Chancellor  ieemed  to 
incline,  that  her  legacy  muft,  as  this  cafe  was^  be  made  good  to 
her  in  all  events  out  of  the  real  eftate,  in  cafe  the  odier  funds 
provided  for  it  proved  deficient,  or  were  wafted,  at  leaft  fo  much 
thereof  as  by  any  milapplication  during  her  minority  was  loft 
and  gone  of  the  other  funds ;  diough  he  faid,  from  the  time  of 
her  attaining  her  full  age,  it  might,  perhaps,  deferve  anodier 
confideration. 

Another  point  in  this  cafe  was,  that  the  defendant  the  (on 
had  mortgaged  this  eftate  to  fome  other  of  the  defendants,  who 
had  fidl  notice  of  the  will,  as  was  proved  in  the  caufe,  and 
whether  they  fhould  be  afieded  with  this  legacy  was  the  quef* 
tion;  though  ihert  was  little  faid  in  defence  of  this  point,  but 
that  the  defendants  were  only  executors  of  the  mortgagee^  and 
knew  nothing  of  the  tranfa£tions  in  taking  the  mortgage. 

Mr.  Vernm  argued,  that  in  cafe  there  could  be  any  doabt 
made  of  it,  as  he  thought  there  could  not ;  jet  that  the  de- 
fendant the  fon,  who  received  the  money,  would  be  charge* 
able  therevnth,  and  that  the  plaintiff*  might,  in  the  nature  of  a 
Cejiuique  Tru/t^  profecute  him  a$  a  truftee  for  recompence 
thereout,  till  her  legacy  paid,  and  cited  the  cafe  of  Chtrrj  and 
Ferrers  in  this  court  to  have  been  decreed  accordingly. 

But  my  Lord  Chancellor  feemed  to  turn  this  reafoning  upon 
him,  that  there  the  wife  for  the  proportionable  part  of  the  fur- 
plus  was  but  in  the  nature  of  a  truftee,  and  the  plaintifF  muft 
expert  her  recompence  for  what  fhe  had  wafted  Out  of  her  a& 
fets,  and  not  load  the  fon  therewith  -,  but  it  was  decreed  to  an 
account  as  before  is  mentioned. 


Lii^guea 
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*  Lmguen  verfus  Souray.  Cafe  ^^%. 


Ante,  as*  and  iderencet.    t  Wmt.  17a.  8.  C.  nore  folly  and  accurately  reported.    GUb.  R^  91. 
S.  C.     10  Mod.  528.8.  C.     I  £q.  abr.  17$.  S.  C. 

ON  a  treaty  of  marriage,  ardcles  were  entered  into,  virhere-  By  marriage  ar- 
by  the  fum  of  700/.  being  the  wife's  portion,  and  700/.  ^^^"^I^^' 
more  added  to  it  on  the  part  of  the  hufband,  in  all  1400/.  was  poroo»>  t''S«('\«' 

with  700  /.  CO  be 

agreed  to  be  laid  out  in  the  purchafe  of  lands,  x,o  be  fettled  on  added  to  it  by 
the  htt(band  for  life  ;  remainder  to  the  wife  for  life  j  remainder  ^agj^j'*^  ^ 
to  truflees,  to  fupport,  ^c.  \  remainder  to  the  firft  and  other  fons  ^ff^^J  1^°  Jf'i 
of  that  marriage,  in  tail  male  fucceffively ;  remainder  to  the  iiTue  be  fettled  in  ftrift 
female  of  that  marriage;  remainder  to  the  right  heirs  of  the  AmL^je/iath* 
hufliand.   The  marrla^  takes  cffeft;  the  huftand  dies  without  J^^^^^/*,^^ 
ifiite,  and  before  any  purchafe  madepurfuant  to  the  articles, hav-^«^n<i$^o<* 
ing  firft  made  his  will  \  and  thereby  he  devifes  all  his  perfonal  eftate  mld^  the  hur. 
to  the  defendant,  ik^o  was  his  wife,  and  devifes  all  his  real^^|^^j|[2^^ 
eftate  to  ^  plaintifis,  vrtio  were  his  nephews,  and  one  of  them  ^'Jbllai'^itt ' 
hit  heir  at  law;  makes  his  wife  exiecutrix,  and  takes  no  manner  which  was  of ' 
of  notiee  of  the  2400  A  S^^i^/. 

butwidiottCtak- 
Sng  M^ce  of  itt'to  hit  wifty  and^i  real  eflata  to  hit  two  nephews,  one  of  whom  wai  his  heir  at  Uw. 
This  money  ihall  in  a  ooitrt  of  equity  be  looked  upon  u  landi  and  the  derUe  to  tht  wife«  whhh 
was  of  greater  vakie,  as  a  ladtfiidion  theieof. 

And  now  this  bill  was  broug^it  by  the  plaintiffs  to  have  this 
1400  /.  as  they  would  have  had  the  land,  if  the  purchafe  had  been 
made  purfuant  to  the  articles.  It  appeared  in  the  caufe,  that,  at 
die  leaft  computation  that  could  be  made,  the  wife  had  above 
11 L  fir  am.  by  the  devife  to  her  of  the  perfonal  eftate,  which 
was  7  /•  f€r  wm.  more  dian  ikut  would  be  entitled  to  in  cafe  the 
purchafe  had  been  madej  and  dierefere  it  was  decreed  the 
1400/.  was4HRifid  by  the  articles,  and  fhould  go  to  ti^e  plain- 
ttfis,  as  the  land  wouM  have  done,  if  a  purchafe  had  been  made 
purfuipjit  to  the  articles,  and  was  in  a  court  of  equity  to  be 
looked  upon  as  a  real  eftate,  and  Wdl  devifed  to  die  plaintiffs 
by  this  will ;  and  though  ihe  wife  could  not  be  fliut  but  of  the 
provifion  *  iittwded  te-  4qF  ibe  ..iirticle$  for  life,  if  ihe  thought        401 

fit 
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ddWA  thde  minutes  or  heads  from  the  parties'  otoi  mcmths,  an^ 
reduced  them  into  writing  ;  and  that  therefore  this  could  not  be 
looked  upon  as  a  parol  a^reement^  or'  any  danger  of  peijury, 
fioce. there  was  a  writing  of  i(^  nor  could  there  be  any  varietj 
of  evidence  concerning  it ;  for  die  fane  reafon,  diat  in  the 

fz  Vers.  loo.  cafe  off  MafcallandCsoke^  in  this  courts  where  only  a  draught  c^ 
a  marriage  fetdement  was  prepared,  and  before  it  was  ingrofled 
the  parties  intermarried,  and  the  father  was  preient^  and  gave 
the  wedding  dinner,  he  was  afterwards  decreed  *to  pay  die  mar^* 
riage  portion,  though  the  agreement  was  never  figned  by  eidier 
party;  that  in  feveral  cafes,  though  there  be  nodiing  of  die 
agreement  reduced  into  wridng,  yet  it  has  been  decreed  to  an 

t  Ant^  aoS.  execution  in  this  court ;  ];  as  if  a  man,  by  his  anfwer,  confeiles 
the  agreement  as  charged  in  the  bill,  he  cannot  avoid  it,  by  in« 
filling  it  was  never  reduced  into  wridng,  becaufe,  when  he 
himfelf  confeiles  it,  there  can  be  no  danger  of  perjury  or  con- 
trariety of  evidence  i  no  more  can  there  be  in  this  cafe,  when 
there  is  a  wridng  or  memorandum  of  the  fubfbuice. 

But  it  was  argued  on  the  other  fide,  and  decreed  to  be  no 
fuch  agreement  as  this  court  could  carry  into  execution  \  and 
my  Lord  Chancellor  faid,  he  had  been  always  tender  in  laying 
open  that  wife  and  juft  provifion  the  parliament  had  made  \ 
that  the  a£t  had  not  only  diredled  fuch  agreements  to  be  in 
writing,  as  if  that  alone  were  fufficient,  but  went  further,  and 
directed  them  to  be  figned  by  the  parties  themfelves,  or  fome 
other  lawfully  authorized  by  them  for  that  purpofe  ;  that  to  ob^ 
viate  die  pretence  of  fuch  and  fuch  cafes  being  out  of  the  mif^- 
chief  of  the  flatute,  the  parliament  had  in  general  words  com<*> 
prehended  all,  and  dire£led  that  all  agreements  ihould  be  in 
writing,  and  figned  by  the  party ;  that  he  knew  no  cafe  where 
4.0A  ^^  *  agreement,  though  it  were  all  written  with  the  party's  own 
hand,  had  been  held  fufficient,  unlefs  it  had  been  likewife  figned 
by  the  party,  and  faid,  that  the  party's  not  figning  it  was 
an  evidence  that  he  did  not  think  it  compleat ;  that  he  had  left 
it  to  an  after  confideradon,  and  might  afterwards  make  altera- 
dons  or  additions  in  it }  and  therefore^  unlefs  it  were  eidier 

figned 
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figned  by  hiaa,  or  fomething  equivalent  done,  to  (hew  duit  he 
looked  upon  it  as  compleated  and  perfeded,  he  thought  fiich 
writing  by  the  party  himfelf  was  not  fiifficient  to  bind  him 
within  that  ibtute,  and  cited  the  cafe  of  f  Mallet  and  Hdfftnnj^  t  ^/l*  *!^'-  »^ 
ifriiere  the  defendant^  on  a  treaty  of  marriage  for  his.  daughter  %  Veni.  373. 
with  the  plaindfi^  figned  a  writing,  comprifmg  the  terms  of  the  '    ' 
agreement,  and  afterwards  defigning  to  elude  the  force  thereof, 
and  get  loofe  from  his  agreement,  ordered  his  daughter  to  put 
on  a  good  humour,  and  get  the  plaintifF  to  deliver  up  that 
writing,  and  then  to  marry  him,  ^irtiich  ihe  accordingly  did, 
and  the  defendant  ftood  at  the  corner  of  a  ftreet  to  fee  them 
go  to    be   maprried,  and  afterwards   forced   the  plaintiff  to 
bring    his   bill  in    this  court  to  be  relieved ;  and  my  Lord 
Chancellor  (aid,  he  remembered  very  well,  that  this  caufe  was 
heard  before  the  Mafter  of  the  Rolls,  and  the  plaintiff  had  a  de- 
cree ;  but  he  iaid,  diis  was  on  the  point  of  fraud,  which  was 
proved  in  the  caufe,  and  Halfpenny  walked  backwards  and  for* 
.wards  in  the  court,  and  bid  the  Mafter  of  the  Rolls  obierve  the 
ftatute,  which  he  humorouily  (aid,  /  da^  I  do.     And  in  the  prin- 
cipal cafe  it  was  decreed  to  be  no  agreement,  which  this  court 
could  carry  into  execution,  being  only  preparatory  heads,  which 
were  afterwards  to  be  drawn  into  form,  and  might  then  receive 
feveral  alterations  or  additions,  or  the  agreement  entirely  broke 
off,  upon  fome  further  enquiry  or  information  of  the  parties* 
circumftances. 

But  Note ;  It  feemed  to  be  agreed,  both  by  the  court  and 
counfe],  that  if  the  marriage  had  been  had  upon  the  foot  of  this 
writing,  and  the  fiither  had  been  privy*  and xonfenting  to  it,        mq^ 
that  he  fhould  afterwards  have  been  obliged  to  execute  his  part 
thereof, 

Beal  verfus  Bcal.  Cafe  275. 

Ant^,  3t7»  and  367.    Gilb.  Chan.  3ft9.    Gilb.  Rep.  93.  S.  C.     i  Wras.  044.  S.  C.  bat  mt  S.  P. 
a  Wm9.'4i9.    a  Atlc  343.     i  Veiey,  177.    a  Vezey,  487. 

THIS  was  a  rehearing,  and  the  cafe  appeared  to  be  fhortly  fortioiM  wto 
this :  The  plaintiff's  father  being  tenant  for  life,  with  re-  ofSji^n^tbmf 
mainder  to  his  brother  in  tail,  prevails  on  his  brother  to  join"*'' 

C  c  with 
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with  him  in  a  ooounon  recovery,  whereby  the  eftate  ^i^  fetded 
to  the  life  of  the  plaintiff's  father  for  Ufe ;  repiainder  to  truftees, 
jiuring  his  life,  to  fupport  contingent  remainders  ;  remainder  to 
fiich  woman  as  he  fliould  afterwards  hapfien  to  marry,  for  life, 
far  her  jointure ;  remainder  to  the  firft  and  other  foos  of  die 
plaintffF's  father,  in  tail  nude  fiicceflively ;  renuinder  ^  the  faR»<- 
dier  in  tail ;  remaindeF  to  the  right  heirs  of  pkintiff^s  fether ; 
and  in  the  deed,  declaring  the  ufes  of  the  recorery,  was  a  provifo^ 
that  it  (hould  be  lawful  for  the  plaintiff's  fiither,  by  writing,  or 
laft  will,  to  charge  liie  eftate  with  any  fixm  or  fums  of  money, 
^  not  exceeding  aooo/.  ibr  the  portions  of  daughters  or  yonnger 
fons,  to  be  paid  at  fiich  thoes,  and  by  fiicb  proportions,  as  the 
father  fliould  dire&»  The  fedior  aftorwanb  marries  the  defendant, 
and  by  her  had  ifliie  only  two  daughters,  the  now  plaintifi ; 
JUid  by  his  will,  takii^g  notice  of  his  power,  appoints  the  fum  of 
2000  /.  to  be  raifed  out  of  the  (ui  eftate,  fbr  his  feid  two 
^daughters,  and  to  be  paid  and  payable  to  them  at  their  re- 
fpe£iive  ages  of  18  years,  or  days  of  marriage,  which  ihould 
firft  happen,  without  faying,  after  the  death  of  his  wife,  or  any 
proviib  that  it  fhould  not  affed  the  wife's  jointure,  and  then  the 
father  dies. 

And  now  this  bill  was  brought  by  the  two  daughters,  .who 
were  under  18,  and  unmarried,  to  have  interefl  for  dieir  por- 
tions till  payable.  My  Lord  Chancellor  Harcourt  decreed,  that 
they  (hould  have  intereft,  after  the  rate  of  3  per  cent,  per  ann. 
406  ^^^  ^'^^^  portions  till  12  *  years  of  age,  and  from  thence,  till 
payable,  \Lper  cent.\  but  they  not  liking  this  decree,  brought  on 
the  caufe  again,  and  prefled  very  much  for  an  allowance  of  6/. 
per  cent,  for  their  portions  till  payable. 

But  my  Lord  Cowper  faid,  he  thought  the  former  decree  very 
tender  in  the  provifion  thereby  made  j  and  that  it  was  rather  a 
recommendation  to  the  mother  to  make  them  that  allowance, 
than  a  decree  to  charge  her  jointure  therewith  ;  but  fincc  they 
•  were  not  fttisfied  with  that  decree,  as  appeared  by  their  bringing 
the  caufe  to  a  rehearing,  he  muft  now  give  them  no  more  than 
What  in  ftri^  jufticc  they  could  demand  i  and  that  fincc  their 

8  portions 
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portions  were  not  payable  till  i8,  or  marriage,  he  could  not 
charge  the  jointrefs  with  intereft  thereof  in  the  mean  time  i 
but  faid,  that  the  reafon  of  poftponisg  the  payment  thereof  till 
that  time  being  in  favour  of  the  jointrefs,  (he  ought  to  main- 
tain them  out  of  the  proAts  of  her  jointure  lands  ;  but  in  regard 
the  faid  portions  could  not  in  ftriftnefs  carry  intereft  till  they 
became  payable  it  was  decreed,  that  frbm  the  time  they  be* 
came  papble  they  ihould  be  allowed  6  A  per  cent,  intereft  for 
the  fame  ;  S  and  whether  the  portions  on  the  daughters  attaining  §  Ai  to  tUt 
the  age  of  18  years,  or  maVnage,  IKbuId  be  immediately  raifed,  2  Vein?  65^5/ 
fo  as  to  charge  and  affea  the  jwnture  eftate  for  life,  or  wait  till  ^;*"^iJ^™** 
her  death  ?  my  Lord  faid,  it  would  be  time  enough  to  coniider4V  59i- 
of  that,  when,  tkbf  caoae  to  be  tli6  cafe,  '  2  Atk!  35I! 

3  Atk.  416. 
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Cafe  276.  Challis  verfus  Cafborn. 

1  Eq.  abr,  314,  pU  I.  Gilb.  £q.  Rep.  96.  S.  C.  x  Vera.  1441 145.  Antci  89.  1  Wms.  775. 
a  Atk.  55.     3  Adc.  556.  630. 

A  mortgagor  *  T  N  this  cafe  it  was  faid  by  Mr.  Vernon^  and  agreed  to  by  the 
m!S^*^'o^  -^  court,  fhat  if  a  man  fias  a  debt  owing  to  him  by  mortgage, 
from  thcmort-  ^nd  another  on  bond  from  the  fame  perfon,  that  he  cannot  tack 
bond,  ihaU  it.  them  together  againft  the  mortgagor,  but  that  he  {hall  be  let 
paying^e  bond  into  a  redemption  on  payment  of  the  mortgage  money  only ;  but 

het^caMou*'    *^  ^^'"^  ^^  '"^^  ^^^^  ^^  "^^  ^^  '^^  *"^^  *  redemption  without 

neitbcr  can  the  pajrment  of  both,  becaufe  the  land  in  his  hands  is  chargeable 

e<{ttity  of  re.     witfa  the  bond,  even  at  law  ;   and  now,  fince  the  ftatute  againft 

^ftitott  ""  fraudulent  devifcs,  the  devifec  of  the  equity  of  redemption  Is  in 

againft  fraudu-  the  famc  cafc,  and  cannot  redeem  without  payment  of  both, 

becaufe  the  ftatute  makes  fuch  devife  void,  as  againft  creditors, 

and  then  the  devifee  ftands  in  the  fame  place  as  the  heir  muft 

have  done  if  no  devife  had  been  made  ;   but  before  that  ftatute, 

fuch  devifee  would  not  be  liable  to  the  bond  debt^  anymore  than 

the  mortgagor  himfelf. 

An9thtr 
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t  Another  point  in  this  cafe  vras,  that  a  man,  feifed  of  (bme  f  Poft,  449. 
freehold  cftate,  and  alfo  of  a  copyhold  cftatc,  devifed  all  his  real  pf  ,3^'s/p^ 
and  pcrfonal  cftate   for  the   payment  •  of  his  debts,   and  died  ^1*^^'^ 
without  any  furrender  of  the  copyhold  eftate  to  the  ufc  of  his  Taib,  78, 79. 
will  J  and  whether  this  court  would  fupply  the  want  of  fuch  ^"  BrwrtTt 
furrender,  as  they  would  -have  done  if  the  copyhold  cftate  had  ^^  *^5" 
been  exprefsly  mentioned  in  the  will  as  copyhold  ?  Mr.  Williams 
faid,  the  Mafter  of  the  Rolls  had  fupplied  the  defedt  of  a  furren- 
der in  fuch  a  cafe,  where  there  was  no  freehold  at  all ;  an^  he 
thought  it  the  iame  cafe  here,  where  the  freehold  eftate  was  not 
fufficient  for  payment  of  the  debts. 

But  -my  Lord  Chancellor  faid,  he  had  never  known  it  carried 
fo  fi^r,  becaufe  he  thought  the  devife  of  his  real  eftate  did  not 
ihew  an  intention  tp  pafs  a  copyhold,  which  in  the  eye  of  the 
law  was  of  the  loweft  regard,  and  looked  upon  only  an  eftate 
at  will,  though  cuftom  had  now  fixed  it  in  the  copyholder  ; 
and  (aid,  unlefs  they  could  ftiew  fome  precedents,  he  could  not 
affift  them. 

%  A  third  point  was,  that  the  devifees  of  the  real  and  perfonal  }A&t2, 117.x a6. 
eftate  were  made  executors  j  and  therefore  Mr.  Vernon  faid,  it 
was  a  fettled  diftin^ion  in  this  court,  that  they  ought  to  apply 
the  eftate  in  fuch  cafe  in  a  courfe  of  adminiftration,  becaufe, 
if  tiie  eftate  were  fold,  it  would  be  perfonal  aiTets  in  their 
hands,  and  then  to  pay  a  debt  of  an  inferior  nature  before  one 
of  a  fuperior  would  be  a  devaftavit ;  but  if  they  had  not  been 
made  executors,  thea  the  creditors  ftiould  have  come  in  all  v 
equally,  becaufe  in  equity  all  debts  are  equal^  and  they  as 
truftees  could  give  no  pre&re;u:e,  and  would  be  in  no  danger 
as  executors  in  fuch  cafe. 

But  my  Lord  Chancellor  thought  the  accident  of  thpir  beit\g 
mMe  executors  ought  to  make  no  difference  in  equity,  but 
that  all  creditors  (bould  be  confidered  equally ;  and  would  iec 
precedents,  though  Mr.  Ferncn  faid,  it  bad  been  a  icttkd  dif*^ 
tin&ion,  and  ftvend precedents  io  point 

H  In  thcfe  Cafes  it  is  held,  that  the  copyhold  eftate  11  BaUe,  In  cafe  t^e  frtthotd 
1$  infaAcient  for  the  payment  of  dkhU.  Saoic  p6iot  deteratixied  in  QilJ^  v.  Comki 
(prown,  273.)  which  a^an  fie  k  the  moft  moccmaHtboricy.' 

C  c  3  Read 
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Cafe  277.  *  Read  ver/us  Duck. 

tIafwm!S^f*  T^  *^^  ^^''^  ^  qucftion,arofe  upon  1  frccnwin  of  London^s  will, 
London  %  eftate,  i  upon  what  paft  of  the  tcftator's  eftate  the  lofs,  which  was 
ofhis«ccutore,  occafioned  by  the  feihire  of  the  executors,  fliould  fell;  and  ft 
betolnc  o'Sfof  "'^^^  referred  to  a  Mafter  to  ftate  a  ctfe  to  be  fcnt  to  the  R^- 
the  tcftamcntaiy  cordcT  of  the  citv,  to  ccrtifv  It  to  the  court ;  and  the  cafe  » 

part  of  h'»«  ^     J  ,.  * 

eftate  only,  and    ftated  WaS  tnUS  : 
not  out  of  the 
whole  perfonal  eftate. 

Whether,  by  the  cuftom  of  the  city  of  Londmy  the  lofs  which 
befells  a  freeman's  eftate,  by  the  infolvency  of  his  executors, 
ought  to  be  borne  out  of  the  tcftamentary  part  of  his  cftate  only, 
or  out  of  the  whole  perfonal  eftate,  as  well  cuftomary  as  tefta- 
mentary  ? — To  which  it  was  certified. 

We  the  Lord  Mayor  and  Aldermen  of  the  city  ^London, 
whofe  names  are  tmder^writtfn^  in  ohedienu^  to  thefoid  order^  by 
William  Thomjrfon,  ^j  Recorder  of  thefaid  city^  bumtfy  cer* 
tify  unto  your  Lordjhipj  that  if  a  freeman  ^Ix>ndon  dies^  leaving 
a  widcnx)  and  children^  his  perfonal  ejlate^  after  his  debts  paidy  and 
the  cujiomary  allowance  for  his  funeral^  and  the  yjidoiu's  chamber 
being  firfi  deducted  thereout^  is  by  the  cujiom  of  the  faid  city  to  be 
divided  into  three  equal  part s^  and  difpofed  of  as  follows  i  viz.  One 
third  part  belongs  to  the  widowj  another  third  part  to  the  children 
unadvanced  by  him  in  his  life-time^  and  the  other  third  part  fucb 
.freeman  may  difpofe  of  by  his  will  as  he  pleafes  \  but  where  a 
lofs  of  the  freeman^ s  eftate  by  the  infolvency  cf  his  exectUors  hap^ 
.  pensy  there  is  not  any  cuftom  of  the  city  of  London  which  direSls^ 
whether  fuih  lofs  ought  to  "be  borne  out  of  the  tejiamentary  part 
of  his  eftate  only^  or  Ota"  of 'hit  perfonal  eftate^  as  well  euftomafy 
as  tejiamentary.  

410  *  This  report  of  the  Lord  Mftyor  and  Aldermen  being  returacd 

back  to  the  Lord  Chancellor  (ktvper^  the  matter  was  again  de- 
bated by  ceunfel  before  hi$  Lor dfbip,  i«*o  was  of  opinion,  that 

the 
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the  widow  and  oqshans  of  a  freeman  of  London  are  in  die 
nature  of  creditors,  and  {hall  have  two  parts  in  three  of  the 
perfonal  eftate  he  fhall  die  poiTefled  of ;  and  that  if  any  lofs 
h2^>pen  by  the  infolvency  of  his  executors,  fuch  lofs  ought  to  be 
borne  by  the  legatees  of  a  freeman,  entirely  out  of  his  teftamen-* 
tary  part:  and  the  fame  was  in  this  cafe  decreed  accordingly; 
fo  that  the  widow  and  orphans  had  two  full  thirds  of  the  free- 
man's eftate,  as  if  no  fuch  lofs  had  been. 


C  c  4  D  E 
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Cafe  278,  Cafcy  verfus  Bcachficld. 

GUb.  Eq.  Rep.  98.  S*  C. 

A  plaintiff  in  a  TN  this  cafe  it  was  laid  by  Mr.  Virnotty  that  the  reafon  yoi| 
made  a witMft;  -^  cannot  examine  any  of  the  plaintiffs  as  witnefles  in  the 
^"'*teSSfehe  *^*^^®  '^»   becaufc,  if  the  caufc  mifcarrics,  the  plaintift  will  be 
hforced  into    liable  to  cofts  ;  and  therefore  their  fwearing  is  to  exempt  them- 
felves,  and  it  is  their  own  choice  that  they  arc  made  plaintiffs, 
for  without  their  confent  they  could  not  be  made  lo\  but  de- 
fendants are  forced  into  the  caufe,  and  if  their  being  made  par- 
ties (hould  abfolutely  invalidate  their  teftimony,  it  would  be  in 
the  power  of  any  one,  who  had  a  mind  to  opprefs  another,  to 
deprive  him  of  his  defence,  by  making  the  moft  material  wit* 
nefles  defendants  in  the  fuit ;  and  therefore  any  of  the  defendants 
to  a  fuit  may  be  examined  as  witnefles,  laving  juft  exceptions  to 
their  credit,  iic. 


Packer 
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Packer  nierftis  Wyndham.  Cafe  279. 

Ante,  63,  and  3x1.    Gtlb.  Chan.  277.     3  Wms.  199.  S.  C.  (n.)     i  Wms.  yj%.   Gilb*  E^«  Rep.  9S* 
S.  C.    Cafes  temp.  Talb.  i6S.'*-3ee4  Viner,  47^  pL  34.    ft  Atk.  fto8.  S.  C«  cited.  4s i.    ft  Vet^, 

677. 

THE  only  queftton  in  this  cafe  was,  Whedier  any,  and  when  the  irife^t 
what  part,  of  the  wife's  fortune  (hould  be  fubjca  to  an- Jjf^^"* 
fwer  the  plaintiff  demands,  who  were  fitters  and  heirs  at  law,  «^»>  f«n^ 
and  alfo  admtniftrators  and  creditors  of  die  hufband,  againft  the  ikaU  go  to  the 
4efendant,  who  was  adminiftralor  of  the* wife,  who  furvived  herpJ^^ti^J" 
hulband  ?  As  to  which,  the  cafe  was  dius :  Mrs,  Anne  AJh  beine  '*^*.  ^«^*>«»^ 

^  ^  and  not  to  ms 

entitled  to  the  fum  of  5500  /.  fecured  to  her  by  a  mortgage  for  rnxdentadvea 

years  on  the  eftate  of  Sir  Edmond  Bacon^  taken  in  the  name  of 

truftees ;  and  likewife  to  3000A  fecured  to  her  by  a  mortgage 

for  years  on  the  eftate  of  Sir  Humphry  Briggs^  taken  in  her 

own  n^me  ;  and  alfo  to  a  bond  debt  of  400  /•  and  to  feverai 

jewels,  and  other  things  of  conftderable  value — The  (aid  Mrs. 

jfjh  became  a  lunatic,  and  on  a  commiffion  of  lunacy,  ifllied 

out  for  that  purpofe,  the  cuftody  of  her  perfon  and  eftate  was 

committed  to  one  of  the  defendants.    +  Some  time  aftijcr,  Philip  f  *  Wmi*  tiu 

Parker^  Efq;  the  plaintiffs  brother,  by  fomc  contrivance  got 

the  lunatic,  and  married  her,  without  making  any  fettlement  or^ 

prvuijknfor  her  ;  and  for  this  contempt  he  and  others,  concerned       ' 

in  procuring  the  marriage,  were  committed  by  this  court  to  the 

Fleets  (but  on  a  fuit  in  the  Spiritual  Court,  the  marriage  was 

^ntenced  to  be  jgood,  and  that  fentence  afterwards  affirmed  on 

gn  appeal  to  the  delegates) ;  and   It  was  ordered  at  the  fame  - 

time^  that  all  the  deeds  and   fecurities  relating  to  the  lunatic's 

fortune,  and  alfo  the  jewels,  Qiould  be  brought  and  lodged  with 

one  of  the  Mafters  of  this  court,  in  order  to  fecure  fome  pro- 

vifiQn  for  the  wife,  in  cafe  (he  fhould  furvive   her  hu(band  ; 

and  likeiyife  for  the  children  of  that  marriage,  in   cafe  there 

(hould  be  any.  ^ 

Some  time  after,  on  Mr.  Packer'^  application  to  the  court 
by  petition,  the  commiffion  of  lunacy  was  fuperfeded ;  but  in 
regard  Mr.  Packef^%  eftate  was  much  *  incumbered,  and  he       413 

had 
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had  made  no  fettlement  on  his  wife,  it  was  at  the  fiune  time 
ordered,  that  fo  much  of  the  5500  /.  as  was  neceflary,  fliould 
be  applied  towards  difencumbering  bis  eftate,  and  the  refidae  to 
be  laid  out  in  a  purchafe  of  lands,  which,  together  with  fo  much 
•  of  Mr,  Pacier*s  eftate  as  would  make  up  500/.  per  ann,  was 
to  be  fettled  on  Mr.  Packer  for  life,  with  remainder  to  his  wife 
fbr  life,  for  her  jointure ;  remainder  to  die  ifiiie  of  that  mar^ 
riage,  lie.  with  remainder  to  Mr.  Packer's  right  heirs }  and 
upon  Mr.  Packer's  making  fuch  fettlement^  the  refidue  of  his 
lady's  fortune  was  to  be  paid  and  delivered  to  him  ;  and  in  the 
mean  time  he  was  to  be  examined  upon  interrogatories  touching 
incumbrances  on  his  eftate. 

Mr.  Packer  never  complied  with  any  part  of  this  order ;  but 
being  indebted  to  one  Gooding  in  a  confiderable  fum  of  money, 
Gooding  brings  his  action  againft  him,  apd  recovers  judgment, 
and  took  out  a  Fi.  Fa.  and  thereupon  the  mortgage  term  of  Sir 
Humphry  Briggs  was  fold  by  the  fheriff,  and  the  debt  paid. 

After  this,  Mr.  Packer  being  indebted  to  the  plaintiffs,  his 
lifters,  in  about  2000/.  apiece,  given  them  for  their  portbns, 
does  by  indenture,  taking  notice  thereof,  afftgn  the  faid  5500/. 
and  all  fecurities  taken  for  the  Jame^  and  alfo  all  other  the  for- 
tune and  portion  belonging  to  him  in  right  of  his  wife,  to  trus- 
tees, in  truft,  in  the  furft  place  to  pay  thereout  to  the  plaintifi 
their  portions,  and  after  in  truft  for  himfelf,  his  esiecutors  aad 
adminiftrators. 

Some  time  after  Sir  Edmend  Bacon  paid  in  the  SS^^^*  ^^^ 
on  his  mortgage,  and  Mr.  Packer  not  having  complied  with  the 
terms  of  the  laft  order,  that  fum  was  again  placed  out  at  in- 
tereft,  on  a  fecurity  taken,  in  the  name  of  a  Senior  Mafter  of 
this  court }  after  which  Mr.  Packer  died  inteftate^  and  without 
ijfue  \  and  about  two  years  after  Mrs.  Packer  died  Ukewife  in- 
tejtatej  and  without  ifitie  \  whereupon  the  plaindfis,  who  were 
fifters  and  heirs  at  law  to  Mr.  Packer^  and  alfo  creditors  as 
£ij^  *  above  mentioned,  took  out  letters  of  adminlftration  to  him, 
and  the  defendant  l^^'m^l&ffm  took  out  ktters  of  admimftrati      to 

MlB. 
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Mrs.  Packer  the  wife,  and  brought  a  crafs  bill  to  have  the  fortune 
and  fecuritied  delivered  over  to  him. 

For  the  plaintiffs  in  the  original  caufc  it  was  argued,  that 
they  had  an  undoubted  right  to  this  fortune  of  the  wife's,  not 
only  as  they  were  creditors,  but  alfo  as  they  were  repre&ntatives 
and  heirs  at  law  to  die  hulband ;  that  if  the  fetdement  had  been 
made  purfuant  to  the  order,  the  laft  limitation  being  to  the  right 
heirs  of  Mr.  Packer^  would  have  carried  the  lands  to  them  5 
that  though  no  fettlement  were  made,  yet  as  reprefentatives  to 
Mr.  Packer  they  were  entitled  to  it,  fo  that  call  it  land,  or 
call  it  money,  yet  it  equally  belongs  to  the  plaintiffs  ;  diat  a 
Chofe  in  aftion  belonging  to  the  wife  may  be  releafed  by  the 
hufband,  and  if  truftees  for  the  wife's  fortune  ihould  pay  it  to 
the  hufband,  his  v'^ife  would  be  widiout  any  remedy ;  that  a 
wife  on  her  marriage  is  to  forfake  &ther  and  mother,  and  cleave 
to  her  hufband,  and  furely  her  fortune  is  to  go  along  with  her; 
that  a  hufband  may  maintain  trover  for  his  wife's  goods  taken 
from  her  before  marriage,  without  joining  her  in  the  a^on,  fo 
is  2  Lev.  107  ;  ^%v)A  if  a  hufband  before  marriage  agrees  tofAati,  ^g. 
make  a  fetdement  on  his  wife,  and  afterwards  makes  the  fettle- 
ment accordingly,  this  entides  him  to  all  her  fortune,  efpecially 
if  it  were  made  in  conflderadon  of  that  fortune,  and  therefore 
his  reprefentadves  (hall  go  away  with  it,  thongh  die  wife  fhould 
furvive,  and  this  has  been  feveral  dmes  fettled  in  dus  court ; 
and  here,  though  no  a£lual  fetdement  has  been  made,  yet  the 
wife  has  had  the  benefit  of  her  fortune  preferved  to  her  for  life, 
which  is  all  fhe  Ihould  have  had  tn  cafe  the  (etdement  had 
been  made ;  diat  flie  being  dead,  and  no  children  to  be  pro* 
vided  for,  her  fortune  ought  to  go  over  to  her  hufband'i  femily^ 
and  not  return  to  her  own ;  that  though  Chofes  in  a^on  are 
not  affignable  at  law,  yet  fuch  *  afSgnments  arc  fiipported  erery  ai 5 
day  in  this  courts  and  the  {Jaintiffs  in  this  cafe  are  creditors^ 
and  therefore  mort  ftrongfy  entided  to  the  benefe  of  the  huf* 
band's  aflignment ;  that  thefe  fccurides  being  lodged  in  the 
court,  makes  no  manner  of  diflerence,  for  the  court  is  but  in 
tfic  nature  pf  a  truftee  of  them  for  the  wife,  and  lias  no  pro^ 

pertjr 


Dc  Term.  S.  Mich.  17x5. 

pcrty  therein,  but  the  property  is  ftill  in  the  wife,  and  con- 
fequcntly  in  the  hulband ;  that  any  difpofition  by  CeJiuiftuTruft 
is  binding  upon  the  truftee  in  a  court  of  equity,  and  even  at 
law  ;  if  the  hulband  brings  debt  on  the  wife's  bond,  and  reco- 
vers judgment,  this  alters  the  nature  of  the  fecurity,  and  makes 
it  the  hufband's ;  and  io  it  has  been  lately  adjudged  in  the 
King's-Bench,  where  fuch  a  judgment  was  held  afEgoable 
within  the  ftatutes  of  bankrupts  for  the  benefit  of  the  hufband's 
creditprs,  for  when  the  hufband  recovers  judgment,  the  debt 
is  turned  into  rem  adjudicatuniy  and  is  no  longer  a  Chrfe  in 
a£tion. 

But  my  Lord  Chancellor  feemed  to  diink  diat  fiich  judg* 
ment  would  not  have  carried  it  to  the  hufband's  reprefenta- 
tives  flgainil  the  wife  furviving,  if  that  bad  been  the  point  of 
the  cafe. 

It  was  llkewife  urged,  that  the  order  of  thdl  19th  of  March 
had  not  at  all  varied  the  cafe,  for  the  intent  thereof  was  only 
to  fecure  fome  proviflon  for  the  wife ;  and  fhe  being  now  dead, 
that  order  has  had  its  efFed,  and  the  plaintiffs,  who  ftand  in 
the  hufband*s  place.  Ought  to  have  the  rcfidue  of  the  wife's 
fortune. 

On  die  other  fide  it  was  argued,  that  by  this  commiffion  of 
lunacy  againfl  the  wife,  the  property  of  her  fortune  was  vefled 
in  the  crown,  and  this  being  in  force  at  the  time  of  die  mar-r 
riage,  prevented  the  hufband's  power  over  it  \  that  he  had  in-r 
deed  been  ytxy  juflly  committed  for  his  contempt  in  marrying 
her,  but  diat  would  be  a  very  infignificant  punifliment,  if  he 
might  at  the  fame  time  go  away  with  all  her  fortune  |  that  at 
leaft  the  crown  had  a  power  to  preferve  the  efbtes  and  fortunes 
^i6  of  lunatics  againfl  any  difpofition  *  of  their  own,  and  that 
power  was  lodged  in  this  court;  that  the  court  had  more  than 
a  bare  cuflody  of  this  lady's  fortune  \  that  by  the  ordbr  of  the 
19th  of  March^  Mr.  Packer  was  not  to  have  any  part  of  her 
fortune  till  be  made  the  fett}enient  thereby  ordered;  that  this 
was  in  the  nature  of  a  conditio^  precedent^  and  he  not  having 
performed  his  part  thereof,  had  no  title  to  the  fortune  ^  that 

thQ 
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the  hulband's  affignment  could  not  be  pretended  to  affe6l  the 
3000/.  on  Sir  Humphry  Brigfs  mortgage,  the  flieriff  having 
made  an  abfolute  iale  of  the  legal  term  on  the  Ft.  Fa.  before 
that  affignment,  and  the  vendee  by  that  fide  was  become  the  ab- 
folute owner  thereof:  and  Mr.  Femm  cited  a  cafe  of  f  Burmt^AnA,  ut. 
mnd  Kimaftsn^  where  the  wife  having  a  fum  of  1400/.  out  uponl^.tbr.t^V 
mortgage,  the  huiband  after  marriage  made  an  affignment  of  P^  S* 
this  money,  and  agreed,  that  when  it  was  paid  in,  the  tniftees 
fhould  inveft  it  in  the  purchafo  of  lands,  to  be  fettled  to  feverai 
ufes ;  then  the  huiband  died,  and  afterwards  the  wife  died  before 
the  money  vras  paid  in,  and  it  was  decreed  for  the  reprefenta- 
tives  of  the  wife  againfl  the  reprefentatiyes  of  the  hufband  ; 
the  reafon  of  which  cafe  he  faid  was,  that  the  hufband  could 
transfer  no  more  to  another  than  he  himfelf  had ;  that  he  had 
but  a  power  of  calling  in  this  money,  and  if  he  had  made  ufe 
oi  that  power  and  received  it,  the  property  had  been  abfolutely 
in  him ;  that  his  affignee,  who  ftood  in  his  place,  could  have  no 
other  intereft  than  the  hufband  himfelf  had ;  and  fince  the  affignee 
did  not  reduce  it  into  pofleffion  during  the  hufband's  life,  the 
wife  being  the  furvivor,  became  entitled  to  it  as  a  Chofe  in 
adion,  and  confequently  it  mofl  go  to  her  reprefentadves  ;  and 
this  he  faid  was  a  cafe  in  point. 

It  was  likewiie  urged,  that  if  diis  fortune  fhould  go  to  the 
reprefentatives  of  the  hufband,  it  might  have  proved  a  very  great 
,hardfhip  on  Mrs.  Packer^  for  fhe  might  have  married  again^ 
and  had  children,  and  they  mufl  have  been  left  deflitute  of  any 
proviAon ;  that  as  to  the  *  hufband's  affignment,  it  was  general,  417 
and  if  fuch  general  affignments  fhould  prevail,  it  vrould  foon 
put  an  end  to  the  do£lrine  of  chattels  real,  and  Ch^es  in  aflion, 
furviving  to  the  wife,  for  then  it  would  be  only  for  the  huf- 
band, immediately  after  marriage,  to  male  a  general  affignment 
of  all  his  wife's  fortune,  and  that  would  prevent  their  taking 
any  thing  after  his  death,  though  nothing  more  were  done  by 
the  hufband  to  alter  the  property ;  diat  as  the  plaintiffs  could 
with  no  colour  afk  the  decree  they  are  now  feeking  for  againfl 
the  wife  hcrfelf,  if  fhe  were  living,  no  more  ought  they  to  pre* 
vail  againfl  the  defendant,  who  is  her  reprefentative,  and  flandt 

in 
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D2  Vent.  340*  ^  ^^^  ^^^^^  '  '"^  ^*  FiTMOfi  ctted  z  cafe  of  I  Pb^a/a$a  and 
I  Ch«i.c«,i8i.  Pigafantj  where  a  man  married  a  city  orphan  wthour  die  leave 
pu  ti.  V.  cl  of  die  court  of  orphans^  and  for  diis  he  was  comoiitted  and 
fined;  and  fometimes  diat  court  has  fined  a  man  in  fuch  ca6 
to  the  full  Tahie  of  the  wife's  fortune ;  jtt  that  court  is  of 
much  inferior  jurifdidHon  to  this  ;  and  though  inch  pronrdings 
may  perhaps  be  foraewhat  arhitvary,  yet  they  have  never  been 
condemned  or  prohibited  ;  and  therefore  he  fubmitted  it  to  the 
Couft^  whether  Mr.  Packer's  marrying  his  lady,  who  was  then 
under  the  care  and  protedion  of  this  court,  without  their  leave, 
was  VOL  fiich  a  coateo^t  as  might  amount  to  a  ferfeiture  of  her 
foituae* 

And  It  was  urged  by  moft  bf  the  counfel  for  the  defendants, 
that  the  power  of  the  crown  over  lunatics  was  fuch  a  preroga- 
tive as  veiled  their  fortunes  in  the  crown,  though  the  com- 
mittee was  accountable  for  the  profits  to  die  relations  of  the  - 
lunatic,  or  to  the  lunatic  himfelf,  if  he  recovered  ;  and  if  fo, 
the  pofleffion  of  the  wife  was  divefted  before  her  manjage,  and 
confequendy  the  hufband  had  no  power  to  dlfpofe  of  her  for- 
tune J  but  this  was  thought  by  feveral  to  be  no  law,  and  the 
court  feemed  to  think  it  of  fo  litde  weight,  that  no  anfwer  was 
offered  to  it. 

^x8  *  ^^^^  Chancellor.  As  to  the  marriage,  that  is  now  out  of  the 

cafe,  having  had  its  agitation  in  a  proper  court,  and  a  fentence 
pronounced  for  it ;  and  therefore  it  is  to  be  looked  upon  as  valid 
and  good.  As  to  the  order,  19th  of  A&rr ^,  I  think  that  is  like- 
wife  out  of  the  cafe,  for  as  the  hufband,  if  he  had  complied 
widi  the  terms  of  that  order,  had  been  a  purchafer  of  his  wife's 
fortune,  fo  he  having  not  complied  with  them,  it  is  now  as  if 
no  (lich  order  had  been  made  ;  fo,  on  the  other  hand,  the  wife 
being  nouf  JeaJy  and  no  chtldnn  Itfl^  the  reafon  for  this  court's 
mterpofing  is  at  an  end  \  and  then,  as  to  the  5500  /.  that  being 
faid  in  during  the  coverture^  was  the'  hufiand*s  money^  and  the 
property  abfolutely  vejled  in  him  by  law ;  and  though  this  court 
diought  fit  to  lay  their  hands  on  it,  and  had  power  fo  to  do, 
bemg  paid  into  the  Mafter's  hands,  yet  th^t  was  only  in  the 

nature 
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M/«r/  ^A  cautiMf  tiM  th«  huflMind  ibould  make  feme  provifion 

for  his  wife :  ii  wa$  ths  bujkmd^s  money^  but  the  caiirt  had  9 

power  to  detain  or  keep  it  from  kim  till  he  made  {lich  prc^- 

vifioo  s  but  the  wife  b0ing  now  Jifid^  and  no  children  ta  be  pro'*' 

mdedfar^  the  reafon  of  their  keeping  the  money  from  him  is  at 

an  end }  and  (ken  aquiuu  fiquitur  A|f«%tbe  court  muft  give  it 

lo  the  hulbaad's  repreientatives^  t9  whom  by  law  it  belongs*    As 

to  the  3000/.  on  Sir  Humphry  Brigg^s  mortgage,  that  being  fold 

by  the  (herifF  on  a  /i.  Fa.  before  the  hulband's  ai&gnment,  muft 

take  place  againft  the  affignment^  though  perhaps  the  plaintiffs 

may  have  an  equity  to  the  remaindei,  after  payment  of  Gooding^  . 

debt  i  for  the  huiband  may  affign  over  a  term  or  mortgage  fir 

yearly  which  he  has  in  right  of  his  wifiy  and  fo  he  ntay  likewife 

the  trufi  rffucb  Urnnj  and  this  JhaJl  prevail  qgainjt  the  wife^ 

though  Jbe  furvives  i  and  this  will  be  different  from  the  cafe  oT 

Burnet  and  Kinafton^  fox  in  that  cafe  the  mortgage  to  the  wife>^^  ^nt^  iil» 

%  was  a  mortgage  in  fee^  which  the  hujband  alone  could  not  difpofe^^^'  ♦*** 

a^   and  therefore  the  eftate  being  ftiU  in  the  wife,  carried  the  t »  Atii..s9k 

money  along   with   it  to  her   and  her  reprefentatives^  *  but         e^i^ 

of  a  tertn  for  yearSy  or  the  trufl  of  fuch  a  term,  the  hujband  has 

the  abfohUe  power^  and  may  difpofe  of  it  without  his  wife^s  joining 

with  him ;    and  therefore  this  aflignment  of  his  to  the  plaintiffs 

might  have  been  good,  if  it  had  not  been  for  the  antecedent  fale 

bytheiheriffi  but^  however,  this  queftion  is  not  now  before  . 

me,  and  till  you  bring  on  th^  caufe  againft  Gaoding*$  creditors^ 

I  (ball  fay  nothing  further  in  it. 

As  to  the  bond  of  400  /.  that  I  think  was  plainly  a  Chofe  in 
aSion,  and  muft  go  to  the  defendants,  notwithftanding  the  huf-  ^ 
band's  ai&gnment,  becaufe  it  was  a  thing  not  affignable  at  law, 
and  here  feems  no  equity  to  fupport  it  againft  the  defendants  ; 
.  but  as  to  the  jewels,  they  muft  go  to  the  plaindfls,  for  this 
court  kept  them  but  as  a  pledge  or  caution,  and  the  property 
was  ftill  in  the  wife,  and  confequently  in  the  huifband,  and  beie 
no  tort  or  tortious  a£t  to  diveft  that  property,  and  turn  it  into  a 
Chofe  in  afUon,  for  the  pofleflion  of  the  court  was  not  fuch ; 
and  therefore  die  plaintiff,  as  rqirefetxtative^  of  &e  huit^^ 

hAft 
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fOiliuCli.  177.  have  a  tiglit  to  Acm  likcwifc :  and  he  £aiij  f  ftc  diflfcmice  bc^ 
•  Atk.  %o%.  twccn  a  bond,  or  (uch  like,  and  a  term  fot  jfears,  whereto  the 
hufband  wa$  eritided  in  right  of  his  wife,  wa$  that,  though  the 
bond,  &r.  was  mefely  a  Cbdfi  irf  adHon^  and  not  affignable  hy 
law ;  yet  a  term  for  years  was  only  a  chattel  real^  which  the 
huiband  might  affign  by  law  without  his  wife,  and  fo  he  might 
the  truft  of  fuch  term,  and  coniequently  the  money  iecured 
by  it. 


Cafe  280.  Dcmandray  verfus  Metcalf. 

s  Vera.  69i»  and  698*  S.  C.     i  Eq.  abr.  314.  4*  S.  C.     GUb.  Rep.  104.  S.  C.     i  Atk.  129. 
aj6»  S.  C«  cited. 

jt.  borrows       rjTX  HIS   was  a  cafe  wherein  my  Lord  Chancellor  took 

pirSn  of  fome       ^     ^"^^  ^^  confidcr,  and  be  attended  with  precedents,  and 

JJ'^jJ^^J'lJJ^  was  fliortly  thus:  A  man  borrows  200/.  on  the  pawn  of  fomc 

fevenifttint,  for  jewels,  worth  about  600 /•  and  takes  a  note  from  the  pawnee, 

gives  his  note,    acknowledging  the  jewels  to  be  *  in  his  hands  for  (ecuring  of 

^akTl/lu^  the  200/.;  afterwards  the  pawner  borrows,  at  feveral  times,  three 

i**^*  j^«  «*^  feveral  other  fums  of  money  of  the  pawnee,  ^and  gives  his  note 

redeem  the  jew.  for  each  fum,  without  taking  any  manner  of  notice  of  the  jeweb^ 

c!s  without  pay.   -    ... 

ing  the  money     and  dieS. 

4oc  on  the  notes.  « 

^  His  executors  brought  this  bill  to  redeem  the  jewels,  on  pay- 

ment of  the  200/.  iirft  lent  thereon,  and  intereft ;  and  the  only 
queflion  was,  Whether  they  (hould  not  likewife  pay  the  other 
fums  fecured  by  their  teftator's  notes  before  they  (hould  be  ad- 
mitted to  redeem  ?  And  the  plaintiffs  were  to  produce  precedents, 
that  the  redemption  might  be  on  payment  of  the  firft  fum  and 
intereft  only,  but  could  not  find  any  precedents. 

My  Lord  Chancellor  now  gave  his  opinion,  that  the  plain- 
tiffs muft  pay  all  the  money  due  on  the  feveral  notes  \  and  laid, 
fince  there  were  no  precedents  to  guide  him,  he  thought  the 
conftant  maxim  of  this  court  fufHcient  for  that  purpofe,  vi%. 
that  hi  who  will  have  equity^  or  emus  hither  for  eqmtjy  na^ 
do  piuity  \  and  fince  the  plaintiff  cannot  have  back  thefe  jewek, 
wil^ut  the  affiftance  of  this  court,  it  is  realbnable  and  jufl  he 

fhould 
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fliould  pay  tlie  defendant  all  monies  due  to  him ;  for  it  is  na- 
tural to  fuppofe  the  pawnee  would  not  have  lent  him  thofe  Turns 
but  on  the  credit  of  the  pledge  he  had  in  his  hands  before ;  and 
(aid,  the  neareft  cafe  he  could  find  that  came  to  this  was,  the 
cafe  of  St,  John  and  Ho^ordj  i  Chan.  Ca/eSj  97.  though  he 
Agreed  that  cafe  might  be  diftinguiihed  from  this,  being  between 
the  heirs  of  the  mortgagor  and  fureties ;  but  he  faid,  though  the 
reafon  he  i)ow  gave  for.  his  opinion  be  not  mentioned  in  that 
cafe,  as  the  reafon  of  the  refolution,  yet  the  cafe  would  well 
enough  have  admitted  it,  and  the  decree  was  accordingly ;  but 
Mr.  Vernon  faid,  if  there  had  been  any  creditors  of  the  pawner 
by  bond,  or  a  commlflion  of  bankruptcy  out  againft  him,  the 
defendant  muft  come  behind  them  for  his  debts  on  the  feveral 
notes,  and  could  not  have  tacked  them  to  the  pawn,  fo  as  to 
prefer  himfelf  before  them ;  but  that  not  being  *  the  prefeot  421 
cafe,  my  Lord  decreed,  that  if  the  plaintiiF  would  redeem,  the  v- 
^ime  for  pa]pient  being  lapfed,  he  muft  pay  all ;  and  he  likewife 
declared  his  opinion,  that  if  the  firft  fum  had  been  fecured  by  a 
mortgage  of  lands,  he  (hould  not  have  been  admitted  to  redeem 
after  the  day  for  payment  was  lapfed,  without  paying  likewife  all 
diat  was  due  to  the  mortgagee  on  notes,  or  fimple  contrad ; 
ctherwife,  if  fuch  fubfequent  debts  had  been  fecured  by  bond.      3  Atk.  €30. 


Seal  verjiis  Seal.  Cafe  281. 

I  Cokr*s  Inft.  Harg.  ed.  20.  b.   3  Chan.  CtStM,  i.     1  Peer  Wmt.  290.  S.  C.    Brown*!  Rep.  170. 
Fearne*t  Cont.  Rem.  345  to  334. 

IN  this  cafe,  a  man  being  feifed  of  a  good  real  eftate,  andAderifeofaper- 
alfo  poffefled  of  a  confiderable  perfonal  eftate,  and  having  ^**°*!^^^'|^ 
an  intention  to  fettle  and  fecure  both  in  his  name  and  family,  does  miinder  over,  ^ 
by  his  will,  in  writing,  after  feveral  legacies  and  bequefts,  givevQi4^ 
and  devife  all  the  reft  and  refidue  of  his  real  and  perfonal  eftate 
to  the  plaintiff,  and  the  heirs  male  of  his  body  to  be  begotten, 
for  ever ;  and  for  want  of  fuch  iffue,  to  the  defendant,  and  the 
-    heirs  male  of  his  body  to  be  begotten,  for  ever  j  with  like  re- 
mainders over  to  feveral  others  of  the  fame  name  i  and  makes  the 
defendant  his  executor,  and  dies. 
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And  now  this  bill  was  brought  to  have  an  account  of  tlie 
perfonal  eftate,  and  that  the  plaintifF  might  enjoy  the  iame  to 
his  own  ufe  abfoliftely,  the  remainder  ove^  being  void  ;  and  the 
defendant  brought  a  crofs  bill,  upon  pretence  that  there  were 
diredions  in  the  will  to  have  the  whole  perfonal  eftate  veiled 
in  the  purchafe  of  lands,  to  be  fettled  in  the  manner  above 
mentioned^ 

Bat  upon  reading  of  the  will,  my  Lord  Chancellor  was  clear 
of  opinion,  that  thcfe  directions  extended  only  to  fuch  part  of  the 
perfonal  eflate  as  was  not  upon  government  fecurity  (which 
was  about  8000// or  9000/.);  and  for  the  refidue,  which 
amounted  to  about  14  or  15000/.  that  was  plainly  taken  no 
422  further  notice  of  *  than  in  the  dcvife  above  mentioned,  of  all  the 
reft  and  refidue  of  his  real  and  perfonal  eftate. 

For  the  plaintifF  it  was  faid,  as  to  that,  that  the  devifes  over 
were  abfolutely  void,  and  the  whole  vefted  in  the  plaintifl^  as  not 
being  capable  of  bearing  any  further  limitation,  and  diis  point 
the  defendant's  counfel  gave  up ;  but  then  they  infifted,  that 
the  intent  of  the  teftator  appearing  to  be  to  continue  the  real 
eftate,  and  the  lands  to  be  purchafed,  in  the  name  of  the  tef* 
tator,  this  court  would  order  the  fetdement  to  be  made  in  fuck 
manner,  that  the  plaintiflF  might  not  have  power  to  defeat  the 
remainders  i  and  therefore,  that  the  plaintifF  ihould  be  only 
made  tenant  for  life,  with  remainder  to  his  firft  and  other  fons 
in  tail  male,  and  fo  for  the  others  in  remainder ;  and  the  At* 
torney  General  faidj  the  Houfe  of  Lords  had,  in  a  cafe  lately, 
made  the  like  provifion  for  the  benefit  of  die  iflue,  that  they 
might  not  be  defeated  by  the  father. 

1 1  Wmi.  145.  t  But  my  Lord  Chancellor  faid,  it  was  in  a  cafe  of  marriage 
articles,  where  the  intent  was  plain  to  provide  for  the  ifiiie  of 
the  marriage ;  but  here  the  teftator  himfelf  has  exprefsly  given 
it  to  the  plaintifF  in  tail  male ;  and  therefore  he  thought  this 
court  could  not  vary  the  limitation ;  befides,  that  the  defendant 
has  a  chance  for  the  remainder,  if  the  plaindflp  ihould  die  with- 
out  iffue  before  any  recovery  fuiFered;  and  mendoned  a  cafe 
where  fuch  remainder  took  place  by  the  death  of  tenant  in 

taU 


632. 
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tail  without  iflue,  before  he  could  compleat  a  recovery ;  and 
therefore  ordered  a  fettlexnent  in  this  cafe  to  be  made  in  the  like 
manner,  and  the  deeds  and  writings  to  be  brought  before  the 
Mafter  for  that  purpofe. 

423 

*  Howell  verfus  Price*  Cafe  282. 

2  Sq.  abn,27o,  p.  7*    GUb.  £q«  Rep.  2o6*  S.  C«    z  Wins*  tgx.  S.  C.     3  Wiat.  360,    %  Vem. 
701,  S.C.    Poft,  477. 

N  E    Davids  made  a  mortgage  of  lands  in  WaUs^  by  A  mortgage  in 
way  of  leaie  and  releafe,  to  one  Reynolds^  and  his  heirs,  deemaUe,  oa  * 
in  confideration  of  300/. ;  and  the  provifo  was,  that  if  Davids^  fj^7.^widbte- 
or  his  heirs  or  affigns,  Ihould,  on  Mtchailmas^day^  170^9  or '«^»up*'nany 
any  ASchaelmas^day  following,  pay  to  Reynolds^  his  heirs  or  Mortgagor  dies, 
afligns,  the  fum  of  300/.  and  all  arrears  of  rent  or  intereft  ^f/^^bi^d^atc 
which  ihould  be  then  due,  then  the  (aid  conveyance  was  to?*!*" '»*^«*'***«'« 

'  '  being  no  cove- 

ceafe ;  but  in  this  conveyance  was  no  covenant  for  payment  of  nantforpayment 

the  money  as  ufual,  but  only  a  coyenant  for  quiet  enjoyment,  money^^ther 

and  that  the  eftate  was  free  from  incumbrances.     Davids  pays  ^^jj^'jf^^ie 

the  intereft  of  this  money  during  his  life,  and  fettles  the  lands  ^»^'«  l»*ndi 

"^  ^  fluUbcUabk^ 

themfelves  to  the  ufe  of  himfelf  for  life ;  remainder  to  Aiarj^ 

his  intended  wife,  for  life,  for  her  jointure ;  remainder  to  his  own 

right  heirs ;  and  after  having  ifliie  by  his  wife  one  only  daugh^ 

ter,  named  AHaud,  he  by  his  will  gives  feveral  legacies,   and 

after  dcvifes  in  thefe  words  :  JIl  the  reft  and  refiiut  tfmjftrfo^ 

nal  eftate  I  give  and  devlfe  to  my  wife  Marj^  and  my  daughter 

Afaudy  whom  I  alfo  make  joint  executors^  as  well  to  pay  my  dehts^ 

as  to  levy  my  debts ;  and  dies.    Maud  the  daughter  was  then  aa 

infant,  and  died  foon  after,  under  age,  and  without  ifltie. 

This  bill  was  brought  by  the  plaintiff^  and  his  wife,  who  was 
heir  at  law  to  Davids^  againft  Mary  his  widow  and  executrix 
and  againft  the  ai&gnee  of  the  mortgage,  to  be  let  Into  a  redemp- 
tion tfthe  ejlate ;  and  that  the  perfonal  eftate,  in  the  hands  of  the 
widow  and  executrix,  might  he  applied  In  the  eafe  and  exoneration 
rfthe  real  eftate^  for  the  benefit  of  the  widow  and  /ulr  at  Jaw. 

But  my  Lord  Chancellor  thought  this  a  quite  different  cafe  Sah,  %  Ack. 
from  thofe  wherein  iuch  direAions  have,  been  given  i  and  (aid,      ' 

Dd  2  that 
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that  there  being  no  covenant  for  payment  of  money^  there  was 
424       no  contraft  at  all  between  ♦  them,  neither  exprefs  nor  implied, 
nor  would  any  adion  lie  againft  the  mortgagor,  to  fubjed  his 
perfon,  or  compel  him  to  pay  this  money  9  but  this  was  in  na- 
ture of  a  conditional  purchafe,  fubjed  to  be  defeated  on  pay- 
ment by  the  mortgagor,  or  his  hlsirs,  of  the  fums  ftipulated 
between  them  at  any  Michaeltnas-day^  at  the  ele^ljon   of  the 
mortgagor,  or  his  heirs ;  fo  that  here  was  an  everlafting  fubfift- 
ing  right  of  redemption,  defcendable  to  the  heirs  of  die  mort- 
gagor, which  could   not  be  forfeited  at  law  like  other  mort- 
gages, and  therefore  there  could  be  np  equity  of  redemption,  or 
any  occafion  for  the  afltftance  of  this  court,  but  the  plaintiffs 
might  even  at  law  defeat  the  conveyance,  by  performing  the 
terms  and  conditions  of  it,  which  were  not  limited  to  any  par- 
ticular time,  but  might  be  performed  on  any  Mtchaelmas-day  to 
the  end  of  the  world  ;  and  fince  here  was  no  covenant  or  con- 
trad,  either  exprefs  or  implied,  to  charge  the  perfonal  eftate  of 
^e  mortgagor,  he  thought  there  was  no  reafon  to  lay  the  load 
of  this  debt  upon  that  which  was  given  to  other  perfons  ;  and 
although  ili^K^  who  was  joint- executrix  with  the  defendant,  was 
alfo  heir  at  law  to  the  mortgagor,  yet  he  did  not  think  her 
moiety  of  the  perfonal  eftate  ought  to  be  applied  towards  dif- 
cumberlng  this  eftate,  but  muft  go  to  the  defendant  as  the  furviv- 
ing  refiduary  legatee ;  and  for  the  exprcffion  in  the  will  concern- 
ing the  payment  of  his  debts,  that  being  coupled  with  the  other 
words,  whom  I  make  joint^executors^  as  well  to  pay  my  debts^  as  t$ 
levy  my  debtSy  (hews  that  he  meant  fuch  debts  as  belonged  to  the 
office  of  an  executor,  which  this  did  not,  there  being  no  remedy 
againft  them;  for  want  of  a  covenant  for  that  purpofe,  and  it 
was  at  the  eleftion  of  the  heirs  of  the  mortgagor   for  ever, 
whether  they  would  redeem  this  eftate  or  not ;  but  he  agreed, 
if  a  redemption  ^vere  now  to  be  of  it,  the  defendant  having  the 
eftate  in  jointure  for  her  life,  muft  pay  one  third,  and  the  plain- 
tiff, the  heir  at  law,  the  other  two  thirds  of  the  principal  mo- 
425        ney,  and  that  in  the  mean  time  the  *  defendant  muft  keep  down 
the  intereft  of  it:  but  there  being  fome  other  points  in  the 
cafe,  which  required  a  further  difcuffion,  and  might  be  properly 

uiablc 
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triable  at  law,  my  Lord  made  no  decree,  but  ordered  them  to 

fearch  for  precedents,  J  Note\  It  was  faid  to  be  a  common  prac-  ^J^***'  *  ^** 

tice  in  Wales  to  make  mortgages  in  this  manner,  with  defign 

to  keep  the  eftate  for  ever  in  their  own  family  t  • 

White  verfus  Thornborough  &  al'.  Cafe  283. 

Aiite>  276.    a  Vem.  702.  and  Gilb.  £q.  Rep.  107.  S.  C.     1  £q.  abr.  265*  pi.  3.     2  £q.  abr.  714^ 
pi.  2.    Gilb.  Chan.  250. 

TSaac  Jackfin^  the  plaintiff -M?ry's  father,  being  feifed  in  fee  where  a  court 
-*  of  a  freehold  eflate,  and  alfo  of  a  copyhold  eflate,  and  hav-  ^I^i^tSiriale 
ing  married  an  orphan  of  the  city  of  London^  does,  after  mar-  articles  into  exc- 

,  ,  .  .  cutiouy  though 

riage,  (in  confideration  of  ijooL  which  was  her  portion,  and  to  the  defeating 

was  but  then  paid  him,  by  indenture  the  ift  of  O^i^er^  1678)  ^^*'*^*^^"- 

covenant  with   the  Chamberlain  of  London^  and  another  per- 

^on,  to  levy  a  fine  of  the  freehold  eftate,  to  the  ufe  of  himfelf 

for  life ;  remainder  to  the  ufe  of  Mary  his  wife  for  life,  for  her 

jointure ;  remainder  to  the  heirs  male  of  his  body,  on  the  body 

6f  die  faid  Mary  to  be  begotten,  with  remainder  to  his  own 

right  heirs ;  and  by  the  fame  indenture  covenants  to  furrender 

the  copyhold  eftate  to  the  fame  ufes :  the  copyhold  was  not  fur« 

rendered,  nor  was  any  fine  ever  levied  of  the  freehold.     After 

this  he  had  iftue  by  his  faid  wife,  Abraham  his  only  fon,  and 

Mary  his  only  daughter,  the  wife  of  the  now  plaintiff^  and  died. 

After  his  death,  Mary  his  widow  brought  a  bill,   and-  had  a 

decree  to  hold  and  enjoy  the  eftate  during  her  life.     Abraham 

her  fon  contrafted  debts  to  the  value  of  i^ooL  for  which  the 

defendants  became  his  fureties ;  and  for  the  better  fecuring  the 

payment  of  thofe  debts,  Abraham  does,  by  indenture,  in  Auguft^ 

1 7 14,  covenant  to  levy  a  fine  of  his  freehold  eftate,  to  the  ufe 

of  Mary  his  mother,  who  was  then  living,  for  lift? ;  remainder 

to  the  defendants  for  500  years  ;  remainder  to  himfelf  in  fee  j 

and  the  truft  of  the  term  was  declared  to  be  for  payment  of 

the  1400/.  and  intereft,  *  with  a  covenant  for  further  aflurance  j       4,26 

and  at  the  fame  time  Abraham  furrenders  his  copyholdlands  to  the 

fame  ufes :  after  this,  Abraham  makes  his  will,  and  thereby  de- 

vifes  all  his  freehold  and  copyhold  lands  to  the  defendants,  for 

f  On  the  equity  rcf? rved  ^ter  the  trial  of  an  iffuc  dire^ed  by  the  court,  his  Lord- 
ikip  decreed  in  fovoHr  of  the  heir*     1  Wms.  294.  (n.)  and  Po^  477. 
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the  better  indemnifying  them  againft  the  £ud  1400/.  and  intc- 
reft,  and  makes  them  executors,  and  then  goes  a  voyage  into 
die  Baft^Indieij  where  he  died  widiout  ifliie,  leaving  the  de- 
fendant Anne  his  widow  and  relid.  No  fine  was  ever  levied  by 
him  of  the  freehold  eftate  purfuant  to  the  laid  indenture ;  and 
Mary^  the  plaintiff's  modier,  being  dead,  the  plaintiffs  brought 
this  bill  for  a  difcovery  of  writings,  and  an  account  of  die 
rents  and  profits  Ksf  the  real  eflate,  as  belonging  to  die  plain- 
tiff Mary ;  and  that  the  defendants  might  likewife  be  obliged 
to  furrender  back  the  copyhold  eftate,  as  belonging  to  the 
plaintiff. 

My  Lord  Chancellor  Harcourt  decreed  accordingly,  (aving 
only  the  defendant  Anne*%  dower  out  of  the  freehold  eftate ;  and 
the  reafon  of  his  decree  was,  that  he  took  the  firft  indenture  to 
1>e  only  in  the  nature  of  articles  for  a  fetdement ;  and  that  if  a 
bill  had  been  brought  to  have  carried  it  into  execution,  the  fet- 
dement would  have  been  fo  as  to  have  made  both  die  fon  and 
daughter  purcbafers  of  the  rejpeQkfe  remainders ;  and  as  to  the 
copyhold,  diat  being  to  be  entailed  by  the  articles,  could  not  af- 
terwards, by  a  bare  furrender,  be  defeated,  without  a  particular 
cuftom  had  been  found  to  have  warranted  it.  From  this  de- 
cree the  defendants  now  appealed. 

For  the  plaintiffs  it  was  argued,  that  they  were  purchafers 

under  the  firft  fetdement  made  by  the  father,  inconfideration  of 

t  z  Vetey,  i8.  1700  /.  portion  paid  \  t  ^at  though  this  deed  was  executed  after 

^°  '  marriage,  yet  the  portion  being  paid  at  the  fame  rime,  it  could 

ndt  be  looked  upon  to  be  voluntary,  but  would  be  as  effcdual 

as  a  fetdement  made  before  marriage,  and  fo  it  has  always  been 

held  where  the  portion  tras  paid  at  the  time  of  making  the  fet- 

.27        dement ;  that  if  the  fine  had  been  levied  purfuant  to  this  deed  *  of 

covenant,  there  had  been  no  queftion  but  it  had  been  an  cffcdual 

fettlemcnt,  and  then  Abraham  the  fon  being  t;enant  in  tail,  his 

covenants  to  levy  a  fine  could  not  have  bound  bis  Ulue,  much 

Icfs  the  plaintiff  Mary^  who  claimed  as  a  purchafer,  by  way 

of  remainder,  as  heir  of  the  body  of  her  father ;  that  though 

no  fine  were  levied,  yet   in  a  court  of  equity  it  was  to  be 

4  looked 
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looked  on  as  the  iame  thing,  and  there  is  no  doubt  but  if  a 
bill  had  been  brought  by  the  truftees,  in  the  father's  life-time, 
this  court  would  have  obliged  him  to  compleat  the  (ettlement 
by  levying  the  fine  5  that  the  plaintiff  Mary  vi^as  i  purchafer  for 
9  valuable  confideration  under  this  fettlement,  and  therefore 
ought  not  to  lofe  the  benefit  of  it ;  that  as  to  the  copyhold,  that 
was  a&ually  furrendered  to  the  ufes  of  the  firft  deed,  and  then 
Ahrabam  being  tenant  in  tail  thereof,  could  not,  without  a  par- 
ticular cuftom  for  that  purpofe,  defeat  either  his  ifTue,  or  the 
plaintiff,  by  a  bare  furrender ;  and  therefore  it  was  prayed  that 
the  former  decree  might  ftand. 

On  the  other  fide  it  viras  argued,  that  the  defendants  were 
juft  cireditors  for  1400/. ;  that  if  the  eftate  were  taken  from  them, 
tiiey  rauft  entirely  lofe  their  debts ;  that  no  fine  being  levied 
purfuant  to  the  firfl  deed,  the  legal  eflate  continued  flill  in  the 
father,  and  from  him  defcended  to  Abraham  his  fon,  and  he  had 
by  his  will  devifed  it  to  the  defendants;  that  it  was  very  extraor* 
dinary  for  the  plaintiffs  to  a(k  the  affiftance  of  a  court  of  equity 
fo  take  it  from  them ;  that  Abraham  the  fbn  was  but  tenant  in 
tail  in  equity,  and  therefore,  though  he  did  not  levy  a  fine,  yet 
that  was  not  material,  for  a  bargain  and  fale,  a  feoffment,  or 
covenant,  to  levy  a  fine  by  fuch  an  equitable  tenant  in  tail,  has 
been  heM  fufficient  to  bind  his  iffue,  and  fo  it  was  fettled  in  the 
cafe  of  Mte  and  Ailee^  where  that  point  came  folcmnly  in  de- 
bate ;  that  though  the  plaintiff  claimed  by  way  of  remainder,  as 
heir  of  the  body  of  her  father,  yet  it  was  fuch  a  remainder  as  was 
'dually  veiled  in  the  fon,  and  if  the  fettlement  had  been  perfcQed, 
he  might  by  *  bis  fine  have  barred  not  only  his  own  iffue,  but  alfo  4.28 
the  plaintiff,  and  then  his  covenant  to  levy  a  fine  ought  in  equity 
to  have  the  fame  effe<a  j  that  as  to  the  copyhold  eftate,  there 
could  be  no  doubt  but  that  was  effe£hially  vefted  in  the  de- 
fendants}  that  there  could  be  no  entail  of  a  copjhold,  or  if  there 
could^  yet  a  bare  furrender  by  fuch  copyholder  has  been  aU 
ways  held  fufficient  to  bind  his  iffue,  unlefs  feme  particular  cuf- 
tom were  found ;  that  a  common  recovery  was  needful ;  and 
therefore  it  was  prayed  that  the  decree  might  be  rcverfed* 

D  d  4  But 
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f  Vid.  I  Wmi.     But  my  Lord  Chancellor  iaid,  he  thought,  f  if  this  deed  of  co- 
***  venant  were  to  be  looked  upon  only  in  the  nature  of  articles, 

then  if  a  bill  had  been  brought  to  have  carried  it  into  execution 
in  the  life-time  of  the  iadier,  the  court  would  have  decreed  die 
limitation  to  have  been  to  the  firft  fon,  and  the  heirs  male  of  his 
body,  with  remainders  to  the  daughters,  and  the  heirs  of  their 
bodies  begotten,  the  remainder  to  the  heir  of  the  body  of  the 
father ;  and  in  fuch  cafe,  though  the  fon,  by  a  common  recovery, 
might  have  barred  the  remainder  to  the  daughters,  yet  diey 
would  have  a  chance  for  it,  in  cafe  no  fuch  recovery  had  been ; 
which  (hews  the  reafonablenefs  of  purfuing  ftriftly  die  intent  of 
fuch  agreements,  for  the  tenant  in  tail,  through  ignorance  or 
forgetfiilnefs,  may  omit  to  fuffer  fuch  recovery,  or  he  may  be  pre- 
vented by  death  before  he  has  compleated  it,  and  then  the  re- 
mainder will  take  place ;  but  he  thought  in  this  cafe,  from  the 
circumftances  of  paying  the  portion  at  the  fame  time,  and  the 
Chamberiain  of  London  being  a  party,  that  it  was  more  than 
articles,  and  ought  to  be  looked  on  as  a  fettlement,  though  he 
faid  it  was  a  very  infirm  and  imperfect  one ;  but  uking  it  as  a 
fettlement,  then  by  the  limitations  thereof,  as  they  now  ftand, 
though  the  fon  would  have  had  both  eftates  in  him,  and  might 
by  a  Ane  have  barred  them,  yet  his  covenant  to  levy  a  fine  only 
cannot  afFed  the  plaintifF,  who  now  derives  her  dde,  not  under 
^29  *he  fon,  but  as  heir  of  the  body  of  ♦  her  father,  per  firmam 
dont\  and  is  in  paramount  the  eftate  in  tail  male,  which  the 
fon  took. 

But  as  to  the  copyhold  eftate,  hefaid,diat  could  not  be  looked 
upon  as  a  fee  fimple  conditional  (which  the  couniel  for  ^ 
plainriffs  contended  for,  not  being  able  to  fupport  ft  as  an  entail) 
apd  that  the  fon  could  not  alien  it  before  the  condition  perform- 
ed by  having  of  ifTue ;  for  that  every  body  knew  copyholds  were 
at  firfl  but  a  kind  of  tenure  in  villanage,  and,  in  refped  of  dieh: 
bafe  nature,  determinable  at  the  will  of  the  Lord,  though  now 
indeed  they  have  been  improved  and  hardened  by  time ;  but, 
t  a  Vera.  5S5.  prima  fact  e^  it  muft  be  taken,  f  that  afurrender  by  fuch  tenant  in  tail 
474!  '  '  *^'''  ^^^^  *'^  ?^'^  "^'c/^  ^  particular  cujlom  were  found}  that  there 
$iigbt  to  have  been  a  commofj  recoferj^  and  that  not  appearing  in 

die 
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the  cafe,  he  thought  die  defendant  had  a  good  title  to  the  copf^ 
holds ;  and  tberrfore  reverftd  tbt  farmer  dicrei  as  to  tbat^  iui 
offimud  it  as  to  the  freehold* 

But  futey  feveral  at  the  bar  were  diilatisfied  with  this  and 
the  former  decree  as  to  the  firediold,  and  thought  that  the  de- 
fendants having  the  eftate  in  law  in  them  by  the  devife,  and  be- 
ing juft  creditors,  ought  not  to  have  had  this  eftate  taken  from 
tiiem  by  the  ailiftance  of  a  court  of  equity,  and  thought  the  diC- 
tinftion  of  an  infirm  fettlement  unintelligible. 

Note  Ukewifey  in  this  cafe  the  defendants  themfelves  had,  by 
their  anfwer,  plainly  confefled,  duit  they  had  notice  of  the  firft 
deed  at  the  time  they  became  fureties,  and  took  die  ibn*s  cove- 
nant to  levy  the  fine. 
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In    Curia   CANCELLARiiE. 
Cafe  283.  Trott  n^erfus  Vernon. 

Ant^,  264.  I  Eq.  abr.  19S,  pi.  6.  S.  C.  %  Vernon,  70S.  S.  C.  Gilb.  Eq.-R-p.  1 1 1.  S.  C.  GUb. 
Chan.  351.  S.  C.  x  Vern.  45.  457.  %  Vcrn.  690.  3  Wms.  91.  358.  Cafei  temp.Talb.  110. 
2  Vc«cy,27i.  569.    4  Brown*8  Pari.  Cafes,  90. 

In  c<»rt  Lord^  it  Man  being  feifed  of  a  real  eftatc,  and  alfo  pofleflcd  of 
J*devif«in  ^^^  fo™^  pcrfonal  cftate,  makes  his  will  in  writing,  and 
thcfc  words;  thereby  devifes  in  thefe  words;  Imprimis^  I  will  and  dtvtfe  that 
uJilUnddevifi,  all  my  debtSy  legacies^  and  funerals^  Jhall  he  paid  and  fatisfied  in  the 
tgJl^a^p.fi^ft  P^^^'  J^^^  ^  ^'^'  ^^  deviji—znd  then  proceeds  to  difpofc 
nernisy  Jhall  he     Qf\{x%  rcal  and  pcrfonal  eftate  \  and  his  perfonal  cftate  not  bcinc 

paid  and Jattsfifd  *  »iri_      1  1 

in thfirjl place:  fufficicnt,  thc  qucftion  was.  Whether  that  claufe  in  his  will 
amouJJt'to  a  fliould  amount  to  a  charge  on  his  real  cftate  for  the  payment  of 
'^llZ  If 'the  his  debts,  legacies,  and  funeral  ? 

perfonal  eftate  is  not  fufficicnt  for  that  purpofe. 

My  Lord  Chancellor  was  clear  of  opinion  that  it  (hould ;  for 
as  to  his  debts,  it  was  but  natural  juftice  they  (hould  be  paid, 
and  his  perfonal  eftate  would  have  been  liable  to  thc  payment 
•  thereof,  whether  he  had  given  any  direftions  in  his  will  about 
them  or  not ;  when  therefore  he  wills  and  devifes,  that  his  debts, 
legacies,  and  funeral  expences,  (hall  be  paid  and  fatisiied|  In  the 

firft 
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firft  place,  theft  woids  muft  Be  intended  to  give  a  preference 

for  thofe  purpofes  to  any  other  whatfocvcr ;  and  fince  he  *  does         4^ 

not  devife  his  real  or  perfonal  eftate  to  any  perfon  in  particular 

for  thefe  purpofes,  die  perfons  who  come  within  that  defcription 

muft  be  fuppo&d  to  be  ifidiin  his  view,  and  it  muft  be  taken 

as  a  devife  for  their  benefit,  preferable  toanydilpofition  whatfo- 

evcr  either  of  his  real  or  perfonal  eftate,  and  confequently  both 

of  them  are  made  liable  thereto. 

Pagett  yerfus  Hofkins.  Cafe  284. 

Ante,  25 <.  Oilb.  Chan.  335.  S.  C.  Gilb,  Eq.  Rep.  1 1 1 .  S.  C.  i  Eq.  abr.  $0,  ©1.  a,  3,  a.  7^ 
I  Veniooi  309.    aVernoo>6i.  iiS.    Cafes  temp.  Talb.  173.  and  3  Wffli.409*    ?Atk.4d^  S.C. 

cited.    Vid.  infra,  434- 

Eter  Whitconibi  being  a  freeman  of  London^  and  having  ifliie  Arreemanof 
two  daughters  only  by  a  former  venter,  makes  his  wiD,  ifl-„e  twoVaugh- 
and  thereby  devifes  6000  /.  apiece  to  his  faid  two  daughters,  and  J^^^**^, 
makes  his  fecond  wife  executrix,  and  dies;   the  widow,  after  to  them,  and 
his  death,  proves  his  will;  and  on  a  treaty  of  marriage,  to  be^ecutrii'ibyan 
had  between  her  and  Sir  Binmt  Ho/kins,  Ihe  gives  in  an  efti- J^;"^;^^!^\  »jP; 
mate  of  Mr.  fFhitcomie^s  perfonal  eftate,  amounting  to  about  perfonal  eftate, 

,  ^  /I       •     1       t        **  ^"  death,  MTui 

18000/.  whereof  6doo/.  being  her  own  Ihare,  fhe  had  taken  iSooo/.  to 
tallies  and  orders  to  that  value  into  her  own  hands,  and  pro-  fhT^fio^jJ 
pofes   to  have  a  fettlement  made  on  her  by  Sir  Bennet  ^^^^^^\^J^^ 

quate  to  that  fortune.  in  confidcration 

^  thfercof,  fettled  a 

jointure  of  600/.  fer  aim*  Afterward*  a  lofs  of  iiooo/.  Bsfel  the  freeman*!  eftate;  and  though  the 
wife  was  dead,  and  it  was  urged  that  the  fecond  huftiand  was  a  purchafer  of  her  fortune,  yst  dccrted^ 
that  the  daughters  ihould  have  a  proportiooahle  recompeace  out  of  the  6000  /. 

Thereupon  by  articles,  reciting  a  marriage  intended  to  be 
had  between  her  and  Sir  Bennet  Ho/kins^  and  that  it  was  com- 
puted her  fortune  upon  the  account  would  come  out  to  be 
6000/.  Sir  Bennett  in  confideration  thereof,  agrees  to  fettle  upon 
her,  by  v^ay  of  jointure,  600/.  per  ann,  for  life ;  and  (he,  at  the 
fame  time,  makes  an  afSgnment  of  the  dower  (he  was  entitled 
to  out  of  Mr.  fFhitcomhe^s  real  eftate  to  truftees,  in  truft,  to 
make  good  to  Sir  Bennet  any  lofs  or  de(iciency  that  might  hap- 
pen to  the  Icflening  of  her  6000/.  fortune.  ■ 

The 
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.  The  marriage  takes  efied,  and  Sir  Biwtet  receiving  die 

432  6000  /•  fettles  600/.  per  atm.  on  his  wife  for  life,  *  purfuant  to 
the  articles  ;  and  it  happening  afterwards,  that  a  lofs  of  12000  A 
really  befel  Mr.  lfhitcomb€*s  perfonal  eftate,  this  bill  was  now 
brought  by  the  daughters,  after  the  death  of  my  Lady  Hofkimf, 
^d  Sir  Benfutj  who  furvived  her,  againft  the  defendant^  who 
had  taken  out  letters  of  adminiftration  to  Sir  Bennet  for  an  ac- 
count of  his  perfonal  eftate,  and  to  have  a  proportionable  re* 
compence  thereout  for  their  iliares  of  the  6000/.  that  now,  as 
the  cafe  fell  out,  being  all  the  perfonal  eftate  Mr.  fVbltcombe  had 

'  left ;  and  it  was  decreed  accordingly  by  my  Lord  Harcewrt  to 
a  general  account :  but  afterwards,  on  a  rehearing,  his  Lordihip 
varied  that  decree,  and  directed  an  account  of  the  perfonal 
eftate  (exclufive  of  the  6000 /•) ;  from  which  decree  the  plain- 
tifiis  now  appealing  to  my  Lord  Chancellor  Qnvper^ 

It  was  indfted  upon  for  the  plaintiffs,  that  they  ought  to  have 
an  account  of  the  perfonal  eftate  at  large ;  that  if  they  fliould 
not  have  this  account,  they  would  be  entirely  defeated  of  their 
portions;  that  this  6ooo/.  was  all  that  was  left,  and  Sir  Ben^ 
net  having  notice  that  it  was  fubjecS:  to  an  account,  ought  to 
be  afFedled  with  it,  efpecially  as  this  cafe  is,  where  he  has  pro* 
vidcd  himfelf  with  a  recompence,  in  cafe  of  any  lofs  or  defi- 
ciency; that  otherwife  it  would  be  in  the  power  of  any  wo- 
man, who  was  an  executrix,  to  give  away  all  her  teftator*s  aflcts 
with  herfelf  in  marriage,  and  fo  defeat  truft  creditors  of  their 
debts,  the  confequence  whereof  would  be,  that  none  from 
henceforth  would  run  that  hazard,  and  fo  no  vtromen  would  be 
made  executors ;  that  though  Sir  Bennet  is  in  the  nature  of  a 
purchafer  of  this  6000/.  by  his  fettlement,  yet  he  appears  to  be 
a  purchafer  with  full  notice,  and  therefore  his  afTets  ought  to 
Vid-aVcrn.  be  liable  to  the  plaintiff's  fatisfacbon,  and  cited  f  i  Vent,  360, 
Hodges  and  JVaddington. 

On  the  other  fide,  it  was  argued  by  Mr.  Vernon^  and  others, 
that  if  an  executrix  commits  a  devaftiivit,  and  marries,  the  huf- 

433  band  fhall  be  liable,  even  at  law,  during  *  the  coverture,  to  make 
it  good,  but  after  her  death  no  fuit  can  be  maintained  againft 
him  at  law,  whatever  fortOne  he  bad  with  her ;  that  in  equity 

in(!eed 
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indeed  it  has  been  held,  that  any  fpecific  aflets  of  the  wife's  tefta- 
tor  may  be  followed  in  the  hands  of  the  hufband  after  her 
death,  fo  for  any  thing  which  he  has  merely  in  right  of  his 
wife  he  fhall  be  liable  in  this  court,  fo  far  as  that  extends  to 
make  good  any  devaftavit  committed  by  his  wife  before  marriage, 
but  for  the  fortune  at  large  of  the  wife,  it  was  never  yet  carried 
fo  far  as  to  charge  the  hufband  on  account  thereof  after  her  death, 
efpecially  where  the  hufband,  as  in  this  cafe,  was  a  purchafer  of 
his  wife's  fortune  for  a  valuable  confideration,  by  making  a  fet'- 
dement  on  her ;  that  if  the  wife  before  marriage  had  fold  thefe 
tallies  and  orders  to  any  flranger,  and  wailed  the  money,  die 
plaintiffs  could  never  have  come  againfl  the  purchafer  for  a  re- 
compence;  that  the  hufband  was  equally  a  purchafer  in  this 
cafe,  and  ought  not  to  be  affeded  by  this  accidental  lofs,  which 
has  iince  happened  in  Mr.  JVhttcombe*%  aflets ;  that  if  it  were 
otherwife,  there  would  be  no  dealing  with  -an  executor,  and 
where  a  woman  was  made  executrix,  fhe  muft  never  expe£l  to 
marry. 

But  my  Lord  Chancellor  faid,  that  Sir  Bennet  Hojkins  taking 
notice  in  the  very  articles,  that  this  very  6000  /.  was  pa^  of  her 
firft  hufband's  perfonal  eflate,  and  that  too  upon  an  account 
open  and  unliquidated,  he  comes  in  as  a  purchafer  thereof,  fub* 
jed  and  liable  to  that  account,  and  can  be  entitled  to  it  no 
otherwife ;  he  does  not  take  it  as  a  flated  liquidated  fum,  where- 
to his  wife  was  entided,  but  as  fo  much  as  upon  the  account 
might  be  coming  to  her ;  and  therefore  takes  it  fubjefk  to  the 
event  of  that  account,  and  has  accordingly  provided  himfelf  of 
a  recompence,  in  cafe  it  (hould  fall  out  to  be  lefs  ;  and  there- 
fore he  thought,  that  the  fecond  decree,  which  excluded  the 
6000/.  out  of  the  account,  was  wrong,  and  that  the  firft  de* 
cree  was  right,  and  ought  to  fhmd. 

t*  But  Mr.  Vernon  feemed  to  be  much  dilTatisfied  with  this         434 
decr^,  and  apprehended  the  confequence  of  it  might  be  very 
dangerous  to  perfons  who  fhould  deal  with  executors  for  the  pur^* 

t  In  Mead  v.  Lcrd  Orrcrj  (3  Atk.  a^.)  I#ord  Hardwkht  alludes  to  the  ibovc 
cafe  of  Pagett  v.  Hojkins,  obferviagy  *<  Ijce  no  grtunds  for  Mr,  Vemwi  djffatUfaffun 
Mi  ibt  dttrt*  m  that  faj'u'" 

chafe 
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chafe  of  thdr  teftator's  afiets  -,  but  mj  Lord  Chancellor  fiud, 
that  inference  could  not  be  made  from  diis  decree^  which  was 
founded  wholly  on  the  circunifbnces  of  the  cafe. 

Ciib.Chan.319.     Note;  A  cafe  was  cited,  when  this  Chancellor  had  the  feal 
irtf/flr)Tai,  pU  before,  where  an  executor  being  poffefled  of  a  term  for  years  in 
ifton*  sf.*™*'*  ^^^  ^^  ^*^  tcftator,  and  being  indebted  to  one  in  a  fiim  of 
2  Vcm.  444.     money  on  his  own  account,  agreed  with  his  creditor  for  die  £de 
35S»pl.4.        of  this  term,  and  that  the  debt  (hould  be  difcounted  out  of  the 
x5i.^Vid.Ar«.purch3fe-money;  and  yet,  upon  a  bill  brought  againft  him  by 
^A^Sif'   ^  creditors  of  the  teftator,  he  was  not  allowed  to  fink  his 
own  debt,  but  was  decreed  to  pay  the  money,  because  he  pur- 
chafed  with  full  notice  j  that  this  was  a  teftamentary  eftate,  and 
nothing  came  into  the  executor's  hands  as  an  equivalent  for  i^ 
^  to  make  up  the  quantum  of  the  teftator's  afiets. 


D  C 


In  Curia  Cancellaris. 

•  D  E  435 

Termino  S.  Trinitatis, 


1716. 


In    Curia  CANCELLARiiS. 


Stanhope  verfus  Thacker.  Cafe  185. 

Ant^,  33S.  S.  P. 

filbert  Tbachrj  the  fiither  of  Gilitrt  Tbacier  his  fon,  on  the  Father  and  ibn, 
^^  marriage  of  the  fon»  by  indentures  ofleafe  and  releafe,  in^^^^j^^*'' 
the  year  1670,  conveyed  certain  lands  to  truftees  and  their  heirs,  ud  Rieafe,c(m- 
to  the  ufe  of  Gilbtrt  the  &ther  for  life  ;  then  to  Jane  his  wife^^.  u? 
for  life ;  remainder  to  GiWirt  the  fon  for  99  years,  if  he  fhould  J^e*ufe"J?*the 
fo  long  live ;  remainder  to  truftees  and  their  heirs,  durine  his  ^*^*r  ^^  ****.» 

^  »  o  remainder  to  hit 

life,  to  fupport  contingent  remainders;  remainder  to  the  in-wife  for  Ufe^ 
tended  wife  for  life,  for  her  jointure;  remainder  to  the  firftfoS'fo^J^ 
and  other  fons  of  that  marriage,  in  tail  male  fucceflively  j   re-  I^n^^*  «^* 
Quainder  to  the  daughter  and  daughters  of  that  marriage,  and  mainder  to  truf. 
the  heirs  of  their  bodies,  till  they  ihall,  out  of  the  rents,  ifliies,  u^,  to  fupport 
and  profits  of  the  laid  premiffcs,  have  raifed  and  received  the  ^StdST,-  re", 
fum  of  toco/.;  and  after  the  (aid  fum  raifed,  or  in  cafe  there  be  mender  to  the 

**  fon*s  intended 

«irife  for  Ufe»  for  her  jointure  ;  remainder  to  the  firft  and  every  other  (on  of  that  marriage,  .in  tail 
male  ;  remainder  to  the  daughter  or  daughters  of  that  marriage,  and  the  heirs  of  their  bodies,  tiU 
tliey  fliail,  out  of  the  rents,  i flues,  and  profits,  have  received  3000/.  j  remainder  to  the  heirs  of  the 
body  of  die  fon ;  remainder  to  the  fecond  fon  of  the  father,  and  to  his  firft  and  other  fons ;  re- 
mainder to  the  right  heirs  of  the  fon,  for  ever.  There  were  iflfue  of  the  marriage  only  two  daugh- 
ters,  who  being  in  poflisllioo  af:cr  all  the  particular  precedent  eftates  determined,  fufler  a  common  re- 
covery |  and  it  was  held,  that  this  was  no  bar  of  the  fubfequcnt  remainde*'^,  the  limitation  to  them 
king  only  a  fecurity  till  the  30C0/.  was  raifed* 

no 
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no  (uch  daughter  or  daughters,  dien  to  the  heirs  of  the  body  oT 
j^  Gilbert  the  fon  ;  remainder  to  Francis  *  Tbacker^  the  fecond 
ion  of  old  Gilbert y  and  to  his  firft  and  other  fons,  in  tail  male  fuc- 
ceffively ;  and  fo  in  like  manner  to  John  Tbacker^  a  third  ion  of 
old  Gilbert^  and  to  his  firil  and  other  fons,  in  tail  male  fucce£- 
fively ;  remainder  to  the  right  heirs  of  Gilbert  Tbacker  the  feo, 
for  ever. 

The  marriage  takes  eileft,  and  diey  have  ifliie  only  two 
daughters,  who  being  in  pofleiSon  after  all  the  other  eftates 
determined  which  were  precedent,  fuller  a  common  recovery 
to  the  uie  of  themfelves  and  their  heirs;  and  one  queition 
in  diis  cafe  was.  Whether  by  this  recovery  the  remainders  were 
not  barred  ? 

And  it  was  argued  that  they  were,  becaufe  the  primary  in* 
tendon  of  this  limitation  was  to  make  diem  tenants  in  tail, 
and  die  raifmg  of  the  3000/.  was  but  the  fecondary  intention 
thereof;  and  when  they,  being  fo  tenants  in  tail,  fuller  a  com- 
mon recovery,  this  bars  their  eilate  tail,  and  the  remainders  de- 
pending thereon ;  and  for  diis  was  cited  and  relied  on  a  caie  in 
point,  Benfon  znd  Hudfon^  i  Mod*  208  to  112,  and  the  ieveral 
cafes  there  put  by  my  Lord  Chief  Juilice  HaU. 

But  as  to  this  point,  my  Lord  Chancellor  was  clear  of  opi- 
nion, both  upon  the  firft  fpeaking  of  it,  and  the  next  day  after, 
that  this  was  but  in  the  nature  of  a  iecurity  for  the  3000/. ; 
and  though  the  recovery  barred  the  eibte  tail  and  remainders 
at  law,  yet  the  daughters  were  but  in  the  nature  of  truilees, 
after  the  3000/.  raifed,  for  thofe  in  remainder ;  that  before  the 
recovery,  they  had  but  an  eftate  tail  for  their  iecurity  for  that 
fum ;  that  now,  after  the  recovery,  they  had  the  fee  iimple,  hot 
ilill  the  fame  in  a  court  of  equity  was  but  a  fecurity  till  that 
money  raifed;  that  thofe  in  the  remainder  had  the  equity 
of  redemption  in  the  fame  manner  as  the  perfon  who  made 
that  fecurity  would  have  had  if  no  fuch  limitation  in  re- 
mainder had  been  ;  that  therefore  they  might,  at  any  time, 
by  paying  off  that  30CO  /.  determine  the  eftate  of  the  daughters, 
and  then  the  daughters  would  be  but  trufiees  for  them ;  that 

this 
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^  this  3QO0A  being  to  be  raifed  out  of  the  rents,  Iflues,  and  437 
profits,  if  the  ordinary  or  annual  rents  and  profits  of  the  lands 
would  not  raife  the  money  in  a  convenient  time  to  anfwer  the 
tAtcnt  of  the  fettlemeht,  which  was  to  provide  portions  for  the 
daughters ;  i  that  in  2,  court  of  equity  the  fame  might  be  decreed  t  >  ^ms.  415. 
to  be  raifed  by  a  (ale  oir  mortgage  thereof,  whidh  wiire  the  ex- 
traordinary profits  of  the  fame  lands  ;  and  Ibough  in  this  cafe 
the  daughters  had  been  in  poflefTion  of  thofe  lands  for  fome 
time,  and  received  the  rent's  and  profits  thereof,  yet  they  might 
ttill  fupply  any  deficiency  in  thi  raifing  of  thtfe  t)6rtiohs  by 
mortgage  oir  faU,  and  the  rents  and  profits  already  received 
Ihould  be  apfdied,  in  the  firft  [ilace,  towards  the  intereft  of  the 
3000/.  and  the  refidue  received  towards  the  principal,  and  what 
fhould  fall  ihort  to  be  made  up  by  a  fale  or  mortgage ;  other- 
wife^  if  they  fhould  be  confined  to  raife  the  3000/;  out  of  the 
annual  rents  and  profits  only,  they  would  be  eating  out  their 
portions,  and  might  never  have  any  fum  adequate  to  the  provi- 
fion  intended  to  them; 

Another  poiiit  in  this  cafe  was^  whether  the  remainder  to 
the  heii^s  ot  tKe  body  of  Gtttert  the  (bn;  and  the  laft  remaiiidei" 
to  the  right  hei^s  of  the  faid  Gilbirtj  fhould  v^ft  in  fiich  heirs  of 
tiie  body,  6f  right  heirs  by  purchafe  j  for  it  feems  the  two  other  '^ 

fons  of  old  Gilbert  were  dead,  without  ifTue. 

And  it  Wa^  argued  it  fhould^  becaufe  Gilbert  the  Ton  taking 
but  an  efbte  for  years,  and  the  remainder  being  limited  expi^efsly 
to  truftees  and  their  heirs,  during  his  life,  that  the  remainder 
inufl  vefl  in.  the  heirsj  or  heirs  of  his  body,  by  piirdiafe,  he  having 
no  efbite  of  freehbld. 

But  on  the  other  fide  it  was  argued,  that  the  fon  joined  with 
his  fether,  and  therefore  it  was  to  be  prefumed  that  the  father 
had  but  an  cftatc  fo%  life,  and  that  the  inheritonce  moved  from 
the  fon,  and  then  it  was  his  old  reverfion  in  him  4  and  upon 
this  occafionwere  cited  the  cafes  off  Fenwick  znd  Mt/ordy  2  67.  +FMmc'iCont. 
91.  ♦  a.  Lit.  22  b.  and  Pibusmd  Mt/ord^  1  Mod.  98. ;  that  a^****^^^-^- 
man  cannot  make  his  heirs,  or  heirs  of  his  body,  purchafers, 
without  departing  with  the  whole  fee-funple ;  that  hece  he  had 

£  e  not 
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!  not  fo  done,  becaufe  having  but  an  cftate  for  years,  the  old  cflate 

for  life  continued  in  him,  and  being  coupled  with  the  remainder 
I  to  the  heirs  of  his  body,  and  that  to  his  right  heirs,  muft  neccf. 

j  fariJy  derive  the  eftate  to  them  by  defcent. 

But  to  this  it  was  replied,  that  the  efbite  being  limited  to 
truftees  during  his  life,  entirely  varied  this  cafe  from  thofe  which 
had  been  cited ;  that  this  fort  of  limitation  was  not  thought  of 
at  the  time  of  thofe  other  cafes,  but  was  entirely  new,  and  found 
out  long  after ;  that  by  reafon  thereof  he  could  not  be  laid  to 
have  any  refulting  or  old  ufe  during  his  life ;  and  that  it  had 
f  Fetme*sCont.  been  fo  adjudged  in  the  cafe  of  +  Ttppin  and  Cofuns^hy  my  Lord 
"^^**  *  *  Chief  Juftice  Holt^  and  all  the  court,  which  cafe  is  reported  in 
Mod.  380.  though  the  judgment  is  not  there  mentioned. 

But  this  being  merely  a  point  of  law,  and  it  not  appearing 
whether  Gilbert  die  fon  had  any,  or  what  eftate,  though  he 
joined  in  the  conveyance,  whether  an  eftate  tail  with  a  reverfioii 
to  old  Gilbert  in  fee,  or  whether  he  had  a  remainder  in  fee,  or 
what  other  eftate, 

My  Lord  Chancellor  ordered  an  ejedment  to  be  brought, 
and  on  a  fpecia!  finding  of  diis  matter,  the  queftion  to  be  ar- 
gued  and  determined  at  law ;  and  (aid,  that  he  thought  it  a  very 
nice  point. 

Note ;  The  very  fame  point  came  in  queftion  before  my  Lord 
J  AntS.  33« —  Chancellor /forf^ttr/,  in  the  cafe  of  J  £«;#rand  Howetrdy  but  wat 

Vid.  1  Ecj.  abr.      _.  j  ^       •      j 

700,  c.  z.        Aot  (letermmed. 
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Sympfon  ^erfus  Hornlby.  Cafe  286. 

THE  qucftion  in  this  cafe  arofe  upon  the  will  of  one  Tho^  i  iq.  abr.  ai6, 
mas  Addifon^  who  having  a  wife,  and  only  two  daughters,  Pj;  ^'  ^'^J 
deviled  lands  in  fevcral  towns  to  his  wife  for  life,  for  her  join-  a  Vcm.  722. 
ture;  an3*iaftervirards,  towards  the  clofc  of  his  will,  devifes  all  Rep.  115. 1*20, 
his  lands,  tenements,  and  hereditaments,  in  thofe  towns,  after  '    ' 
the  death  of  his  dear  wife,  to  his  daughter  Bridgit^  and  tlie 
heirs  males  of  her  body  \  and  for  want  of  fuch  iflue,  to  his 
daughter  Jane^  (who  was  his  eldeft,  but  had  difobliged  him  by 
marrying  improvidently)  and   her  afBgns,   during  her  natural 
life ;  and  after  her  death,  to  her  firft  and  other  fons,  in  tail  male 
fttcceffively,  with  feveral  remainders  over.    Bridget  dies  in  her 
father's  life-time,  leaving  iflue  a  fon,  whom  the  grandfather  took 
to  his  own  houfe,  and  exprefled  much  kindnefs  for :  afterwards 
the  grandfather  makes  a  codicil,  which  began  thus,  A  codicil  fb 
bi  annexed  to  my  will',  and  by  that  he  gives  fome  part  of  a 
leafehold  eftate  (which  by  his  will  was  given  to  his  daughter 
Bridget)  to   her  fon,  adds  another  truftee   for  fome  charities 

£  e  2  he 
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^Q  he  had  given  by  his  will,  and  then  duly  ♦  executed  this  codicil ; 
but  the  codicil  was  not  adually  annexed  to  his  will,  fo  diat  the 
execution  of  that  could  not  amount  to  a  republication  of  his 
will  i  and  now  the  queftions  were, 

jjfj  Whether  the  wife  took  an  eftate  for  life  in  the  lands  re- 
maining undifpofed  of  by  implication  ?  idly^  Whether  the  fen 
of  Bridget  could  take  at  all  ? 

Ant^  3«ii  jSa.  ^s  to  the  firft  point,  the  court  feemed  pretty  clear  that  Ac 
e«.iarbe*difin-  ^'^^  ^^^^  "°  cftate  for  life  by  implication,  becaufe  the  implica- 
heritedbutbya  ^qjj  which  fhall  difinhcrit  an  heir  at  law  muft  be  neceflary; 

ftrong  and  »«-  .  — 

cdraryimpUca.  and  here  was  no  neceflary  implication,  though  the  daughters 
*****  were  heirs,  becaufe  it  may  be  intended  to  extend  only  to  thofe 

lands  which  were  before  exprefely  devifed  to  the  wife  for  life, 
that  they  (hould  not  have  them  tiU  after  her  death  ;  but  for  the 
others,  they  (hould  go  to  them  immediately,  and  therefore  the 
will  fhall  be  taken  diftributively,  according  to  the  cafe  of  dci 
and  Gerrard^  i  Sound.  i8o.  I  Lev.  212. 

f  Plowden,  345.  As  to  thc  fecond  point,  it  was  argued,  that  the  fon  of  Bridget 
pi.  1.  *s.  C    '  could  take  nothing  in  this  cafe  j  that,  as  in  f  Brett  and  Rigdeu's 

FeTnr's  Cont.  ^^^^J  ^^^  ^'^^^  ^^^^  ^^^  °"'y  ^°  denote  the  quantity  of  fhe 
Rem.  X14.—     eftate,  fo  in  this  cafe  the  words  heirs  males  of  her  body  were 

Vid.  1  Wm«.  .        ...        .^        ,        .  ^^   ^ 

*,  And  259.  only  to  exprcls  the  quantity  hkewife,  that  is,  in  the  one  cafe 
in  marg.'*^^*  the  devifce  was  intended  to  take  a  fee-fimple,  fo  in  this  cafe  thc 
Devifeof  lands  devifee  was  intended  to  take  a  fee-tail,  and  in  neither  cafe  were 
heirs  male  of  his  the  wofd  hcirs,  or  heirs  males  of  the  body,  any  defcriptton  or 
•*^thc  lifcl^fmc  d^'*g'^^t*on  of  the  perfon  who  was  to  take  by  purchafe ;  that  in 
©f  the  tcftator,  cafe  of  fuch  a  devife  in  fee  the  firfl  taker  might  immediately  dif- 
thedevifeisToid,  pofe  of  and  give  it  away  from  his  heirs,  fo  might  the  devifee  in  this 
cannoJ^uke*      ^^^^  ^^^  ^Y  Proper  conveyances  j  that  this  point  has  been  fettled 

long  fince  in  Hartopp^s  cafe,  in  Cro.  Eliz.  243. ;  that  this  was 

JtEq.abr.yes.  i^gjj  ^.j^^r  like  wife  in  my  J  Lord  Lanplozvn^s  czCcy  lately,  in  thc 

Comyns  184.     King* s-Bench^  where  my  Lord  of  Bath  devifed  lands  to  Bernard 

ic  Mod.  93.      Granville^  and  the  heirs  males  of  his  body,  and  Bernard  dying 

441         in  the  life-time  of  the  *  teflator,  leaving  ifTue  male,  the  tefta* 

tor,  my  Lord  of  Bath^  afterwards  made  a  codicil,  and  the  will 

and 
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uid  codicil  both  lying  together  upon  the  table,  my  Lord  took 

up  the  codicil,  and  faid,  this  was  his  will,  and  then  publiflied 

and  executed  it  in  the  prefence  of  three  witnefles,  and  when  he 

had  done,  put  both  the  will  and  codicil  together  in  a  box,  and 

yet  in  that  cafe   it  was  held,  that  this  making  of  the  codicil 

w^  no  republication  of  the  will,  being  not  affixed  together, 

and  then  the  heirs  males  of  the  body  of  Bernard  Granville  couid 

not  take,  no  more  can  they  in  this  cafe  ;   that  admitting  the 

making  fuch  codicil  might  amount  to  a  republication  of  the 

will,  yet  whilft  the  words  of  the  will  continued  as  they  were, 

the  heirs  male  of  the  body  could  not  take,  no  more  than  a 

grandfon  could  take,  as  fon,  by  fuch    republication,   according 

to  the  cafe  of  Sfeed  and  Berries^  I  Fent.  341.  2  Mod,  313.; 

that  a  codicil  was  a  diftin£^  inftrument  of  itfelf,   and  if  the 

making  of  that  fhould  amount  to  a  republicatioj^  of  the  will, 

it  would  entirely  elude  the  Statute  of  Frauds  and  Perjuries  ^ 

that  in  Lord  Lanfdcwn*s  cafe,  indeed,  upon  the  importunity  of 

great  counfel,  a  fpecial  verdict  was  dire£led  to  be  found,  though 

the  court  were  clear  of  their  opinion  as  to  the  point,  and  that 

cafe  was  afterwards  agreed  by  the  parties ;  that  in  i  Sid.  53. 

78-9.  a  like  devife  to  four  daughters  was  held  void  for  a  fourtli 

part,  by  the  death  of  one  of  the  daughters  in  the  life- time  of  ^    .,- 

the  teftatOr ;  and  fo  was  likewife  the  cafe  of  t  Popbam  and  Bam-  and  2  Eq.  abr. 

field  m  this  court.  S.  c. 

I  a  Vera.  109.625.  I  V«cy,  4.85,  2  Vezey,  626.— r  contri,  1  Rolls  Abr.  618.  Cro.  El.  493. 
Comvne,  381.  i  Vezey,  442. 492.  3  Aik.  180,  181.  Bacon's  Abr.  vol.  5.  (tit.  WiUs,  311  C6 
513.)     Douglas,  716.  N.2.     3  Brown's  Pari.  Cafes,  107.    Cowper,  158. 

My  Lord  Chancellor  was  clear  of  opinion,  that  the  codicil  in  ||  Making  a  codi- 

this  cafe  coul'd  not  help  them  ;  but  he  faid  the  conftruSion  of  j"',*"fh*"'^^u"' 

law  in  thofe  cafes  was  extremely  rigid  and  fevere  ;  that  the  tef-  »<>  republication 

t.         /•  A  .,  t       c^         ^...         of  the  wilU 

tator  in  this  cafe  moft  certainly  meant,  that  jane  mould  have 

nothing  whilft  there  remained  any  iflue  male  of  Bridget ;   that 

he  would  confider  of  the  will,  and  if  any  thing  could  be  found 

to  diftinguifh  this  cafe  from  thofe  which  have  been  cited,  he 

would  give  relief  for  a  moiety  5  but  if  not,  ♦  the  cafes  were  too        aaj^ 

ftrong,  and  he  muftfubmit  to  be  bound  by  them  \  and  afterwards 

gave  his  decree  accordingly,  which  vid.  inf.  452. 

£  «  3  Browa 
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Cafe  287,  +  Brown  verfus  Barkham. 

Pofty  589.  i^Coke*s  Inft.  H^rg.  ed.  24  b.  26  b.  164  a.  John  de  Mandeirille*s  Cafe,  !bid.  t6  b« 
1  £q.  abr.  215,  pi.  14.  S.  C  s  Vcm.  729.  S.  C.  Gilb.  Eq.  Rep.  iz6,  and  i^r.  t  Wms.  659* 
S.  C.  and  N.  2  Wms.  1.  i  Str.  35.  S,  C.  8  Vm.  317.  (tit.  Devifc).  14  Vmcr,  (dt.  Heir) 
ft54  to  257.     Feame's  Coot.  Rem.  109.  146.     5  Burrows,  2615.     2  Blackftone^a  Rep.  687. 

^devifea lands  OlR  Edward  Barkham  being  feifed  In  fee  of  the  lands  11^ 
dibT^aidf  w  "^  queftion,  by  his  will,  dated  the  19th  oi  January^  1 700,  dc- 
eonyey  the  pre-  yifes  all  his  eftate  to  Sir  William  MaJftngUrd  and  Dymoki  WaU 
heirs  mak  of  foU^  and  thcir  heirs,  in  truft,  to  fell  the  fame,  or  lb  much  as 
the  tciiitor's  *  would  be  fufficient  to  pay  his  debts  and  legacies  ;  and  after 
?S*  ^^c^'  the P^3^"™^"^  thereof,  direSed  his  laid  truftees  to  convey  the  rcfidiic 
heir  male  of  the  of  his  eftate  to  his  coufin  Robert  Barkham^  and  the  heirs  males 
not^hdr  general,  of  ^^^  body ;  and  for  want  of  fuch  heirs  males,  to  the  heirs 
£u"ht«"if  an  "^^^^  ^^  the^body  of  Sir  Robert  Barkham^  his  great  grandfather; 
elder  brother,     and  for  Want  of  fuch  heirs  male,  to  his  own  right  heirs  for  ever  ; 

who  is  heir  ge-  ,././,»*         <»x  ft 

nerai.  Whether  and  gave  to  his  fitter,  Mrs.  Newcomen^  2000/,  to  be  put  out  at 
Jo'c^vcrto'ctj  intereft  by  his  truftees  during  her  life,  and  after  her  dcaA  to  be 
as  c.  would  be  p^id  to  her  eldeft  fon  ;  but  if  no  fon,  then  looo/.  was  to  go  to 

wcUenntkd  to   ^  /  '  *»      ^ 

take  asheir  male  her  executors  or  admin! ftrators,  and  the  other  1000/.  to  his  (aid 
is  fufficiemiy  de-  coufm  Robert  Barkham^  or  his  heirs  male  ;  and  after  fomc  other 
Wp!roh!ft?^  legacies,  gives  all  the  refidue  of  his  perfonal  eftate  to  his  fecond 
fon  Robert  Barkham^  and  made  him  fole  executor  ;  but  if  it  hap- 
pened that  the  faid  Robert  was  not  in  England  at  the  time  cf 
his  death,  then  he  made  the  faid  truftees  executors  in  truft  for 
him  till  he  fhould  return ;  but  in  cafe  the  faid  Robert  (hould  die 
before  he  returned,  then  he  made  his  heir  male  fole  executor, 
and  gave  him  all  his  perfonal  eftate,  and  foon  after  died  with- 
out ifliie,  Robert  Barkham^  the  coufm,  died  without  ifliic  in 
Spain  before  the  teftator  5  and  now  the  queftion  arofe  upon  Ais 
will,  Whether  Edward  Barkham^  who  was  heir  male  of  the 
body  of  the  great  grandfather,  or  Mrs.  Newcomen^  who  was 
443  fifter  and  heir  of  Sir  Edward  Barkham  the  ♦'  teftator,  and 
likewife  heir  general  of  the  great  grandfather,  had  the  better 
title  ? 
f  Generally  reported  under  the  name  of  Newemtn  ▼.  Bsrkbam.  Vld.  poft,  46  x .  aad  N* 
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It  was  argued  by  Sir  Thomas  Pwuisy  that  Eitvard  being  living, 
and  no  notice  taken  of  him,  it  was  plain  the  teftator  never  in«^ 
tended  he  fhould  have  it  in  the  fame  manner  with  his  brother 
Robert ;  that  the  2000 /.  was  only  a  recompence  for  the  prefent 
devife  of  the  eftate  tail  to  Robert^  and  not  to  be  carried  as  a^x 
recompence  throughout  to  the  laft  remainder ;  that  that  was  only 
to  go  to  thofe  who  fully  came  within  that  defcription  \  that  the 
word  heirs  is  either  to  denote  tlie  perfon  who  is  to  take,  and 
then  it  is  vice  nominis^  or  it  is  to  exprefs  the  quantity  of  eftate 
that  is  to  pafs,  and  Hob,  31.  he  that  will  take  as  heir  male  by 
purchafe,  muft  not  only  be  male,  but  heir  too ;  and  faid,  the 
principal  cafe  of  Qnvnden  and  Qerk^  in  Hob.  29,  and  Mod.  863. 
and  the  cafe  of  Ajhenhurji^  cited  at  the  end  of  that  cafe,  were 
dire£Uy  in  point ;  that  without  all  queftion  it  was  fo  in  a  limi- 
tation by  deeds,  and  had  always  been  held  to  be  the  fame  in  * 
wills  ;  that  in  i  Co.  Arcber*s  cafe,  it  was  held*  to  be  plainly 
a  contingent  remainder  to  the  next  heir  male  of  Robert  Ar- 
cher^ and  not  fuch  a  defcription  of  his  perfon  as  to  veft  it 
in  him  prefently,  for  then  it  could  never  have  been  deftroy- 
cd  by  the  feoffment  of  the  father,  and  2  Leon.  70.  Challoner 
and  Bowyer^  comes  up  dire6Hy  to  our  cafe,  and  (hews,  that 
the  fame  conftruSion  has  prevailed  in  a  will,  as  well  ^s  in  a 
deed  ;  that  in  the  cafe  of  Burchett  and  Durdant^  I  Vent.  334. 
if  it  had  not  been  for  the  words  now  livings  it  would  have 
been  a  plain  contingent  remainder,  and  fo  the  judges  in  that 
cafe  agreed,  and  cited  the  cafe  of  f  Goodright  and  Ccrnijh^  t »  Lofd  R»y- 
4  Mod.  255.  to  the  fame  purpofe  j  and  that  in  the  cafe  of  1  Sj)k.  226. 
t  Beaumont  and   Lonv^   the   words  begotten   were   held  equi-  X  »  v^ms-  229> 

,  .  ,  ,.    .  ,  ,  .   ^    .       and  368.     Vid 

valent  to  the  words  now  livmg,  and  amounted  to  a  defcrip- Fcamc^s  Cont. 
tion  of  the  perfon ;  that  there  was  a  wide  difference  between    ^*"'  ^^  ' 
the  words,  and  for  want  of  fuch  iffue,  and  the  words  for  want 
of  his  heirs  male  ;  that  in  the  firft  cafe,  the  word  iffue  was  an 
explanation   and  ♦  correction  of  the   general   import  of  the       444 
words  heir?  of  the  body,   but  in  the  laft  cafe  the  fame  words 
being    ftill  ufed,  none   could  claim   who  was  not  compleatly 
heir  male  by  purchafe  ;   that  in  this  cafe  he  feemed  to  have 
done  v/ith  Robert's  family,  when  he  had  limited  it  to  him  and  ilie 

E  c  4  heirs 
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heirs  male  of  his  body,  and  that  he  intended  it  ihouU  go  as  the 
law  dire£bd. 

Lechmere  Jq  the  fai^ie  intcfttj  thsit  the  %oooL  givci^  to  Mrs, 
fTewcomen^  could  only  be  a  recompence  for  the  eftate  tail 
limited  (o  Robert  \  that  he  only  pofiponed  his  heirs  for  die  fake 
pf  Robert^  and  his  ifiiie  male  i)  and  whenever  they  failed,  his 
|ieirs  muft  pome  in  \  that  indeefl,  of  late  days,  limitations  of  this 
kind  have  been  carried  much  farther  than  in  ancient  times,  but 
he  thought  they  ought  i>ot  %o  be  c^ried  any  farther,  for  that 
5irouId  (hake  a  great  many  fettlements,  apd  deft|t>y  the  peace 
and  (}uie(  qf  rpapy  families  ;  that  the  cafe  o^  Burcbett  znA  Dur* 
iant  wa$  the  firft  cafe  that  made  any  alteration  in  the  con^ 
ftru<%on  of  dpvifes  of  this  kind,  ^nd  faid,  in  Mand€vUV%  cafe, 
Co.  Lift.  26  b,  it  was  held  quite  otherwife  j  that  there  was  a( 
great  deal  of  dilFerencp  between  a  linea\  t^eir  male  and  a 
collateral  heir  m^Ie^  and  that  no  cafe  had  been  carried  fo 
far  as  to  let  in  a  collateral  heir  male,  unlefs  he  was  com- 
J  Viii.  1  Wms.  plcatly  fuch  ;  that  in  the  cafe  of  %  Burchett  and  V^rJant^  the 
a  wiifo^*  i»5  whole  ftrefs  and  foijndation  of  the  refolution  went  upop  die 
fad  244.  words  now  Ihingj  which  they  held  to  amount;  to  the  fame  as 

fffir  aPpanntj  an^  yet  that  cafe  was  flrongly  oppofed,  and  un^ 
derwent  a  very  great  litigation ;  that  in  the  cafe  of  Beaumont 
and  Longj  the  words  then  begotten  were  held  of  the  fame  force  as 
the  words  now  living  were  in  the  other  cafe,  and  that  cafe  wen( 
on,  and  for  want  of  fncb  ijfue^  which  were  plainly  explanatory, 
and  (hewed,  that  the  word  heirs  was  meant  the  ifTue  of  his 
aunt  Lang\  but  here  it  is,  and  for  want  of  fuch  heirs  male^ 
which  ftjll  preferves  the  notion  of  a  legal  heir ;  and  dien  to 
take  by  purchafe,  he  muft  be  both  heir  and  male,  which  in  this 
44.5  cafe  he  i^  not ;  that  the  *  cafe  of  Cewnden  and  Qerk  had  been 
always  cited  ori  thefe  occafions,  and  was  never  yet  denied  to  be 
law ;  that  my  Lord  Hobart  in  that  cafe  was  clear  of  opinion, 
that  the  ftatute  de  Donis  was  only  to  preferve  the  defcent  to  die 
heirs  male  of  the  body,  not  to  direft  their  taking  by  way  of  pur- 
chafe ;  that  in  Co.  Lit.  26  b.  164^.  if  a  man  has  a  fon  and  a 
)iaughter,  and  the  lands  arc  given  to  the  daughter,  and  the  heirs 

male« 
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liiales  of  the  body  of  the  father,  and  the  heirs  females  of  the 
body  of  the  father,  (he  takes  onljr  an  eftate  for  life,  and  the  other 
limitation  is  void,  becaufe  (he  ought  to  be  both  heir  and  female 
to  take  by  purchaie,  which  in  that  ca(e  (he  is  not,  d)e  brother 
being  heir. 

On  the  other  fide  it  was  argued  by  Sir  Jofepb  Jeiytt^  that 
there  could  be  no  found  reafon  af&gned  for  the  difference  between 
the  heir  male  taking  by  defcent,  and  when  he  was  to  take  by  . 
purcha(e  ;  that  at  common  law,  before  the  (latute  de  Dmis^  fuch 
limitations  were  taken  notice  of,  and  allowed  to  be  good ; 
that  in  a  will,  the  intent  of  the  teftator,  who  was  fuppofed  to 
be  imps  con/sliij  was  always  to  be  regarded  ^  that  in  the  cafe  of 
f  Pybus  and  Mitford^  my  Lord  Hale  was  of  opinion,  that  if  die  f  i  Vent,  yfu 
heir  male  by  the  fecond  venter  could  not  have  taken  by  de(cent,cii^Bj^j^ 
that  he  might  take  by  purchafe  ;  that  the  cafe  of  Beaumont  and 
Long  was  a  cafe  in  point  for  diem,  though  indeed  this  was  a 
much  (faronger  cafe,  for  there  the  perfonal  legacies  given  to  the 
iietrs  at  law  were  given  but  once,  but  here  the  2000  /.  is  li- 
mited to  the  heir,  fo  as  in  fome  (brt  to  refemble  land)  for  it 
was  to  go  to  her  eldeft  fon,  if  any,  and  if  not,  then  to  her 
executors,  (^r.  ;  that  there  was  no  difference  between  the  limt- 
tadon  for  want  of  fuch  iflTue,  and  for  want  of  fuch  heirs ;  that  In  ^ 

neither  cafe  could  it  be  carried  further  than  the  words  of  limi* 
Utioi^  imported,  and  fo  it  was  held  in  Dyer^  171.  Frenjham*s 
irafe  \  that  the  wprds  then  begotten,  in  Beaumont* s  cafe,  would 
be  of  no  weight  tp  dire<Sl  that  refoludon,  for  my  Lord  *  Coke  4^ 
)tells  us,  }q.  his  $rft  infiitute^  20,  procreatis  and  procreandis  are 
^e  fame. 

Attorney  General  to  the  (ame  intent ;  that  if  this  had  been  an 
eftate  tail  in  Sir  Robert  the  great  grandfather,  there  could  have  , 
been  no  doubt  the  defendant  would  have  taken  as  heir  male  of 
his  body ;  that  in  this  cafe  the  intent  of  the  teftator  was  plain 
to  exclude  his  heir  general ;  that  he  had  fufficiendy  provided 
for  her,  by  giving  her  2000/.  s  that  the  meaning  of  the  books, 
which  (ay,  the  word  heir  is  not  a  good  name  of  purchafe,  is 
no  more  than  that  it  is  not  a  fufficient  de(cripdon  of  the  perfon 

who 
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who  is  to  take,  but  if  by  any  circutnftanceB  he  is  lb  tfeTcnbed 
as  to  notify  who  is  meant,  then  it  is  a  fufficient  name  of  pur* 
chafe,  and  fo  is  the  opinion  of  my  Lord  Anitrfm^  in  his  le- 
1 1  Co.  10^  port  of  t  SheHy's  cafe  ;  that  the  limitation  to  the  heirs  male  of 
the  body  of  one  who  was  dead,  was  quafi  an  eftate  tail  in  the 
dead  perfon ;  that  taking  of  it  in  that  fenfe  would  reconcile  all 
the  differences,  and  anfwer  all  the  difficulties  that  had  been  ob* 
jeAed  againft  it ;  and  that  it  was  to  be  taken  in  this  fenle,  he 
cited  2  Lecn.  23.  27.  Cro.  EUz.  108-9.  Lit.  fe£f.  30.  Cro. 
Car.  24.  Hodkinfon  and  Woad^  i  Mod.  226.  and  2  Mod.  207. 
the  cafe  of  Southcote  and  StoweH\  that  this  differed  from  the  cafe 
of  Cownden  and  Qerk^  for  the  heirs  male  were  not  limited  or 
mentioned  to  be  of  his  body  as  in  this  cafe  \  and  faid,  the  cafe 
16  Eliz.  at  the  end  of  Pjbus  and  Mitford^  12  Vsnt.  was  a  cafe 
in  point  for  them. 

Mr.  Cowper  to  the  £ime  intent ;  he  diought  the  diiElindioa 
taken  by  Mr.  Attorney  General  would  reconcile  all  difFerences, 
and  deftroy  all  the  fidUons  of  the  law  againft  them ;  that  it  would 
take  away  all  uncertainty  in  the  defcription  of  the  pertbn,  and 
carry  on. the  defcent  as  the  teftator  intended  it;  that  if  diis 
notion  of  its  being  an  eftate  tail  in  the  great  grandfather  were 
but  a  fiction,  yet  it  might  well  be  made  ufe  of  to  deftroy  another 
fiftion,  which  excluded  the  heir  male  from  taking. 

jurm  ♦  Sir  Robert  Raymond  to  the  fame  intent ;  that,  generalljj  fpeak« 

ing,  a  limitation  to  the  heirs  males,  or  heirs  females,  of  fuch  a 
one,  will  carry  it  only  to  thofe  who  are  compleatly  fuch ;  but 
where  there  are  any  words  that  will  amount  to  a  defcription  of 
the  perfon,  fo  as  to  (hew  v^om  he  meant  by  thofe  words,  there 
it  will  be  fufficient,  though  he  be  not  heir  nude  or  femak  in 
a  ftrid  legal  conftru£Bon,  efpecially  where  die  heirs  general 
are  excluded,  as  in  diis  cafe.  As  to  die  objection,  that  the 
Oooo/.  was  a  recompence  only  for  the  lofs  of  the  firft  eftate 
tail,  he  faid,  it  muft  be  taken  as  a  recompence  for  the  whole ; 
for  the  defendant  Newconun  could  no  more  take  under  the  li* 
mitation  to  the  heirs  male  of  the  body  of  the  great  grandfather, 
than  he  could  imder  the  firft  limitation  to  Robtrt  in  tail ;  and 
8  therefore 
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tberefart  the  recompence  muft  be  fuppo&d  to  extend  to  the^ 
Vfhde  ;  and  cited  a  cafe  of  Baier  and  fi^aUj  m  C.  B.  PafcL 
4  W.  Aot.  1484,  that  a  peribn  may  take  as  fpecial  heir  whert 
the  intent  is  manifeft  to  exclude  the  heir  general. 

Mr.  Vernon  to  the  feme  intent ;  that  the  will  of  the  tcftator 
was  to  be  obferved  as  &r  as  it  might  be ;  that  it  was  here  in 
the  cafe  of  a  truft  which  this  court  had  the  diredion  of;  that 
they  had  fometimes  varied  from  the  rules  of  law,  and  when  they 
had  fo  done,,  the  courts  of  law,  from  the  inconveniences  that 
would  otherwifc  follow,  had  come  into  the  rules  of  the  courts  of 
lequity,  as  in  the  fettlements  of  terms  for  years  beyond  a  per« 
fon*s  life,  and  fo  they  might  in  this  cafe, 

Mr.  Williams  on  the  fame  fide  put  this  cafe :  If  a  man  has  iiliie 
two  fons,  A  and  B.^  and  J.  has  ifliie  a  daughter,  and  the  grand- 
fether  devifes  a  rent-charge  out  of  his  eftate  to  the  daughter  ot 
A.  and  then  devifes  the  eftate  to  his  heir  male,  no  doubt  the 
fecond  ion  fhall  take,  though  the  daughter  is  heir ;  and  faid, 
they  came  into  this  court  only  to  know  how  the  eftate  fliould 
be  fettled. 

Lechmere^  by  way  of  reply,  faid,  that  the  notion  advanced  by 
Mr.  Attorney  General,  that,  the  heir  male  of  ♦  the  body  of  the  4^8 
great  grandfather  fliould  be  in,  quaji  by  defeent  from  him,  was 
entirely  new,  and  was  attended  with  very  great  inconveniences; 
for  then  laying  Edward  Barkham  quite  out  of  the  cafe,  fuppofe 
the  fifter  had  been  dead,  leaving  a  fon,  he  would  be  compleatly 
heir  and  male  too,  and  yet  he  could  never  take,  becaufe  derived 
through  a  female  ;  and  if  Edward  Barkham  was  to  bring  a 
Formedon  in  this  cafe,  he  could  not  lay  the  EJ^kes  in  his  great 
grandfather ;  and  cited  Litt..fe£f.  30.  and  my  Lord  Cokeys  opinion 
tiiereon,  and  the  cafe  of  MandevilU  there  cited. 

Lord  Chancellor.  This  will  is  perfedUy  executory,  a  con- 
.veyance  is  ftill  to  be  made,  and  they  come  into  this  court  to 
direS  the  manner  of  it ;  fuppofe  Edward  had  been  heir  and 
Ijeir  male  of  the  body  of  the  great  grandfather,  the  conveyance 

could 


Dc  Term.  S,  IVGch.  1716. 

could  never  be  made  in  the  very  words  of  the  will,  for  then 
he  coald  not  take  at  all :  it  is  like  the  cafe  of  marriage  articles 
for  fettlement  of  an  eftate  on  the  hufband,  and  heirs  male  of 
bis  body ;  yet  when  they  come  into  this  court  for  a  ipecific 
execution^  the  court  models  the  fettlement  fo  as  to  make  it  ef- 
fectual, and  will  give  the  hu(band  but  an  eftate  for  life.  The 
fpecial  heir  male  in  this  cafe  was  certainly  within  the  teilator*t 
intention  to  take^  but  as  it  had  been  fo  folemnly  argued,  he 
would  take  time  to  look  into  the  books  before  he  would  give 
y.^  p^^j^his  opinion  J  but  faid  he  was  ftrongly  of  opinion  for  Edward 
the  fpecial  heir  male^  and  thought  that  the  fettlement  ought 
to  be  made  to  him,  and  the  heirs  male  of  the  body  of  die 
great  grandfather^ 

449 
Cafe  288.  *  Lord  Pawlct  verfus  Parry. 

iXq*  •br.369,  c.  x.  S.  C.  497.  514.  Viner*sAbr.  {i\U  Charge)  461,  pi.  16.  S.  C.  1  Vernon, 
4x1.  %  VernoD*  A28.  S.  P.  3  Wmt.  3x3.  z  Vezey,  500.  the  land  charged.— « cMtri, 
%  Wms.  187. 

A  man  makes  rXlHE  defendant's  father,  by  his  will,  in  1702,  dcvifes  as 
f<riiS"«an-  ^  f^"^^s  •  As  to  the  difpofal  of  my  eftate,  I  give  and 
ner :  As  to  the  devHc  the  fame  as  foUowetb  5  and  then  he  dcvifes  feveral  lands, 
Joridlyeftatill  of  about  400/.  per  ann.  being  the  bulk  of  his  eftate,  to  his  fon 
&7.  wd'^icn'"'  Charlesy  the  defendant,  who  was  his  heir,  and  to  the  heirs  male 
gives  his  lands  to  Qf  j^jg  feodv;  and  for  want  of  fuch  ilTue,  to  three  other  of  his 

hiscldcftfonm  •' '  .  \ 

tail,  remainder  fons,  in  tail  male  fucceffively,  with  remainder  to  his  own  right 
fonsintS,aad  heirsj  then  he  gives  fome  copper  mines,  and  other  efbtes,  to 
ml^t'i^d'Sther  ^*^  ^^^  CharliSj  in  truft,  to  be  fold  for  the  payment  of  his  debts; 
dlatestohis      and  after  gives  to  his  daughter  (with  whom  the  plaintiff  had 

eldc4  fon,  to  be  .  .  ^.^  ,  .«    n       #•       1  t  •     . 

(hid  for  payment  mter married)  30/,  a  year  till  me  mould  attain  her  age  of  i^ 

gW«'h1?d"ugh^  y^^^s*  ^^  ^^^^^  S^  '•  *  y^^f  ^  ^«  ^^"'^  ^  married,  and 
teri5oo/.5thcreg|ygs  j^gj.  j^qoL  marriage  portion,  to  be  paid  her  by  his  iaid 

fonai eftate fuffi- fon  Charles  within  dirce  months  after  fuch  marriage;  makes 

legacyTwhetha*  his  fon   Charles  executor^   and   dies ;  and  this   bill   was   now 

Se  iSrdJ'of^     brought  to  fubjea  the  real  eftate,  in  the  hands  of  the  defendant 

this  will,  (hall    Charles^  to  the  payment  of  this  legacy :  it  was  agreed  that  there 

therewith?        ws^  no  exprefk  claufc  in  the  will  to  that  purpofe. 

It 
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It  was  argued,  that  there  were  words  tantamount;  that  he  be** 
gins  with  the  difpofal  of  his  eftate,  which  muft  be  intended  all  his 
cftate,  as  well  real  as  perfonal ;  diat  the  word  eftate  more  pro« 
perly  denoted  his  real  eftate  than  his  perfonal ;  that  this  legacy 
was  exprefsly  devifed  to  be  paid  by  his  fon  Charles^  who  had 
both  his  real  and  perfonal  eftate ;  and  therefore,  in  defe<9:  of 
one,  the  other  muft  ftand  charged  in  his  hands  to  make  it  up  j 
that  it  was  in  behalf  of  a  daught^,  who  would  otherwife  be 
unprovided  for;  and  though  the  eftate  was  devifed  to  his  fon 
Charles  in  tail,  yet  that  could  make  no  difference,  for  it  was  a 
charge  that  run  along  with  the  eftate,  and  bound  it,  in  whofe 
hands  foever  it  came  ;  and  they  *  cited  a  cafe  between  f  Gl^ntley.'fiycnm^^jt, 
and  Pelham  the  19th  of  December  1686,  and  a  cafe  of  Sherwomi  450 
and  Sherwood  at  the  Rolls. 

On  the  other  fide  [it  was  argued,  that  here  was  no  intent  to 
charge  this  eftate  with  die  payment  of  this  1500/. ;  that  if  it 
Ihould  be  fo  taken,  the  devife  to  his  fon  Charles  in  tail  muft  be 
fole,  for  he  muft  fuifer  a  common  recovery,  and  make  himfelf 
tenant  in  fee,  in  order  to  raife  it ;  that  this  would  entirely  de- 
ftroy  all  the  remainders  to  his  other  Tons,  and  (b  fruftrate'  the 
devife  to  them,  which  he  could  never  be  (uppofed  to  intend 
by  this  devife  of  1500/.  to  his  daughter,  being  all  in  the  fame 
will ;  that  the  cafes  wherein  fuch  charge  had  been  allowed  on 
lands,  were  where  the  charge  was  exprefsly  mentioned  in  the 
iame  claufe,  as  a  devife  to  his  fon  in  tail,  defiring  him,  or  to 
the  intent,  that  he  ihould  pay  his  legacies ;  that  it  could  not  be 
pretended  thofe  lands  were  charged  to  the  payment  of  his  debts, 
for  he  had  made  an  exprefs  proviiion  for  them  out  of  another 
part  of  his  eftate ;  that  if  he  had  intended  to  have  charged  his 
lands  with  this  legacy,  he  would  have  made  an  expreft  devife 
for  diat  purpofe ;  and  that  no  cafe  had  ever  been  carried  fo  far 
as  was  now  contended  for. 

My  Lord  Chancellor  laid,  thofe  laft  arguments  were  of  much 
more  weight  with  him  than  what  had  been  offered  on  the  other 
fide ;  that  he  (hould  defire  to  fee  the  precedents  in  black  and 
nrhite ;  that  they  ofcen  came  out  different  from  what  they  were 

cited ; 
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Cited ;  that  there  was  a  fort  of  inclination  in  eadi  Tide  to  mAe 
the  precedents  generally  {peak  for  them ;  that  he  did  not  fpcak 
this  by  way  of  cenfure»  but  commended  it  as  the  beft  meant 
to  come  at  Ae  juftice  of  a  caufe,  becaufe  there  were  learned 
men  on  the  other  fide  to  fet  them  right ;  that  tmleft  the  pre^ 
cedents  were  very  ftrong,  he  could  fee  no  reafon  to  charge  the 
lands  in  dus  cafe,  and  therefore  ordered  them  to  be  fearchcd ; 
but  in  the  mean  time  fent  it  to  a  Matter  to  take  an  account  of 
the  perfonal  eftate,  to  fee  if,  on  a  probable  computation,  there  was 
^^1  fttfficient  of  the  *  perfonal  oftate,  at  the  making  of  die  will,  t» 
have  aniwercd  the  legacy. 


Cafe  289.  Wainright  ver/us  Bendlows* 

Oilb.  Chan.  313.     i  Bq.  abr.  p«  I2«  %7U    Aat2,  %,  lou  4^.    a  Ven.  718.  S.  C.-«.Vid.  f  BrawB% 
Rep.  145,  454  to  467. 

Where  the  tefta.    A  Man  by  his  will  devifed  all  his  fee-farm  rents  in  the  county 

tkuuJ^rovifi^n  ^^  ^f  Northumberland  to  two  truftecs,  and  their  heirs,  in 

out  of  hii  real    truft,  to  fell  for  payment  of  his  debts,  and  the  refidue  of  the 

cftateforthe  ^  .^  ,        .       •        •      -i-  ,  .  ^ 

payment  of  his   money  ariiuig  thereby  he  devifes  to  his  two  fons,  equally  to  be 

folzUttlufiaU  divided  between  them;  then  he  gives  feveral  of  his  goods  to 

not  heliahUto     g^  jjo^g  ^jth  his  eftatc  as  heir-looms,  and  devifes  all  the  refidue 

of  his  ftock,  goods,  and  chattels,  to  his  fifter  the  defendant, 

whom  he  made  fole  executrix :  and  this  bill  was  brought  to 

fubjed  the  perfonal  eftate,  in  the  firft  place,  to  the  payment  of 

^     debts,  in  eafe  and  exoneration  of  the  real  eftate  deviied  for  that 

purpofe. 

And  it  was  urged,  diat  this  was  the'  conftant  courfe  of  this 
t »  Vera.  251.  court,  and  cited  my  f  Lady  Gainft$rough's  cafe ;  and  a  cafe  of 
C^  and  A£o$r^  upon  the  Earl  of  Meath^s  will ;  and  a  cafe  of 
J  a  Vern.  568,  J  Chichejler  verfus  French. 

f  There  arc  nunoerout  authorities,  which  might  be  referred  to  In  aflirmance  n 
iwell  ac  denial  of  the  queftion,  refpedling  the  dodrine  upon  this  fubje£t :  it  mrf 
Qot  be  improper  to  remind  the  reader,  that  the  mo(t  material  ^^afes  are  thoroughly 
Rcogniied  ia  the  oiodera  cafe  of  Mayer  v.  DuU  cfAmafitr,  Bt|^\vn*s  Rep.  454. 

On 
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On  the  other  fide  it  was  argued,  ibat  here  was  an  ezpreft 
fiuid  devifed  for  the  payment  of  his  debts  i  that  tkete  was  a 
gresct  deal  of  diiftreAce  between  a  bare  charge  on  his  read 
eftate  for  jnyaieBt  of  his  debts,  as  by  a  devife  of  a  term 
thereout  for  that  purpoft,  and  die  cafe  in  queftion;  diat  here 
he  had  given  his  lands  out  and  out,  and  had  parted  with  them 
for  ever,  fo  that  he  never  intended  ai^  of  them  (txoM  remain 
in  his  fatfiily^  that  thefe  lands  were  now  to  be  looked  upon  as 
money,  and  ^onfequendy,  in  a  court  of  equity,  were  part  of  )Ha 
perfonal  eftate,  and  fo  had  been  held  in  ni^  and  RauUf%  cafe 
upon  tiie  popifli  aft  ctf  ii  U^.  3.  about  two  years  ago^  and 
other  cafes ;  that  the  reAdue  d[  his  goods,  chattels,  and  ftock, 
muft  be  intended  the  refidue  of  th<^ 'which  were  not  ipecilkally 
devifed  as  heir-looms ;  and  I  Lev.  203.  there  is  an  exprefs  dif- 
ference  between  a  bare  charge  on  his  real  eftate,  and  where 
it  *  is  devifed,  as  in  this  cafe,  to  be  fold  for  the  payment  of  452 
his  debts. 

My  Lord  Chancdior  was  clear  of  this  opinion,  and  decreed, 
that  the  perfonal  eftate  was  not  liable  to  the  debts  in  this  cafe. 


Sympfon  nierfus  Homfby.  Cafe  ago, 

Vid.  Ante,  43g. 

MY  Lord  Chancellor  having  taken  time  to  confider  ofiftmanby 
this  cafe,  did  now  deliver  his  opinion  ^  by  which  it  ap*  T^  »»powcrt 
peared,  that  the  teftator  by  his  codicil  had  given  his  perfonal  ^^i^pofe  of  hit 
eftate  to  fuch  ufes  as  his  wife,  with  the  confent  of  his  truftees,  with  the^*^^ 
fliould  direa  j  and  the  wife  had  taken  upon  her  to  dil^fe  of  it^'^'Jjl^*^/'" 
by  her  will,  without  any  fuch  confent,  which  my  Lord  Chan-  without  fuch 
cellor  faid  was  a  void  difpofition,  and  the  teftator,  as  to  ^at,fayht?^?dr^ 
mtift  be  faid  to  die  inteftate,  ab  initio^  and  ordered  a  diftribu- ^J^"t2e 
button  accordingly.  huibwid,  u  to 

^^  that  party  it  dead 

A  1  1  •  1  ^  inteftate* . 

.    As  to  the  other  pomts,  he  was  of  opinion,  that  the  wife 
took  no  eftate  for  life  by  implication,  for  he  had,  ip  the  fof«« 

going 
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{ding  part  of  his  will^  devifed  feveral  lands  to  hei-  for  lift;'  fof 
her  jointure,  and  in  Adl  of  all  claims  and  demands  whatfoevef', 
both  in  law  and  equity  {  and  when  he  aftef  deVifes,  after  die 
death  of  his  wife,  all  his  lands,  tenementSj  rentS|  reTerfiohs, 
profits^  and  hereditaments  whatfobver  (not  before  di^fedof )  to 

?  his  daughter,  &r«  this  lliall  be  taken  diftributtvcly^  diat  is  to 

fity,  all  the  lands  which  he  had  before  given  bis  wife^  to  g6 
to  his  daughter  after  her  deaths  and  all  other  his  lands,  not  be^i* 
fore  devifed,  to  his  daughter  immediately;  and  to  make  any 
other  conftrudion  on  thefe  general  veords  would  be  abfiir^ 
when  he  had  before,  in  fuch  full  and  exprels  words,  provided  for 
Ant^i  S'l*  ^^  ^'^  befidas ;  that  in  no  cafe  an  heir  at  law  is  to  be  difui- 
herited  by  implication^  unleis  it  be  necellary^  which  in  this  cafe 
it  is  not. 
453 

I  Via.  Douslas,      J  «  And  as  to  Htxt  other  point,  he  faid,  he  looked  into  fhe  books, 

irC/«*«  wSi^suid  found  it  already  fettled,  that  Bridget  dying  in  ditf  life-time 
^^*  of  the  teftator,  the  heirs  male  of  her  body  could  not  take  by 

purchaie,  for  thefe  words  w6re  inierted  to  eicprefi  fte  quantity  of 
the  eftate ;  but  if  this  were  perfedly  res  integraj  he  thought  it 
plainly  the  intention  of  the  teftator,  that  Jarte  (hould  not  take 
till  there  was  a  failure  of  ifiiie  male  of  Bridget^  for  fo  he  thought 
the  words,  and  for  want  of  fuch  iffuey  fully  imported ;  but  fince 
it  had  been  fo  often  refolved  otherwife,  he  was  now  bound  by 
thefe  refolutions,  as  it  was  merely  a  point  of  law ;  but  finte  it 
was  fo,  and  an  heir  at  law  difinherited  as  to  a  moiety,  be  would 
decree  rio  account  of  the  rents  an^  proiits,  there  being  no  in- 
hxit  in  the  cafe,  but  left  them  to  their  remedy  at  law  by  entrjr 
and  eje£hnent,  and  faid,  it  would  be  very  unequitable  to  affift 
diem  in  this  cafe. 

It  was  afterwards  moved  for  fome  further  diredions  touching 
the  difpofidon  of  the  fuq3lus  of  the  perfonat  eftate,  and  the  coun- 
t  Aftt^,  169.  fel  mentioned  the  cafe  off  Britton  and  Vacbell^  where  Mr.  Brit't^ 
tenj  having  feveral  children,  gave  to  his  eldeft  fon  (who  had 
difobliged  him)  lo/.  and  no  more,  and  gave  his  esteciltor  a  le^ 
gacy,  and  made  no  di^ofition  of  the  furplus  i  and  it  was  dr« 

crccd 
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creed  at  the  Rolls,  that  the  elded  Ton  fhould  be  let  into  his 
diftributary  part  with  the  reft  of  the  children :  but  this  decree 
was  reverfed  in  the  Houfe  of  Lords,  upon  the  exprefs  words  of 
the  will,  which  excluded  the  eldcft  fon  from  any  more  than  his 
lOJ, ;  bat  the  court  faid,  this  was  nothing  like  the  prefent  cafe, 
which  depended  on  other  circumftancefi  and  accordingly  the  de« 
cree  was  fettled. 
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Q^  29  X.  +  Lord  Bernard's  Cafe. 

I  Eq.  abr.  400,  pi.  1.  S.  C.  tnd  399  (n.)  »  Eq.  abr.  758,  p.  7,  S.  12  Viner  abr.  5»3.  pi.  1 1. 
a  VWIU738.S.  C.  I  $aik.  161.  S.  C.  Gilb.  Eq.  Rep.  127.  Gilb.  Ch.  19J.  S.  C.  i  Wmi.  $1%. 
3  Wins,  267.     3  Atk.  215.     I  Veacy,  264,  and  546.    Browa's  Rep.  167,  and  (n.) 

A  court  of  equity  T  ORD  Bimard  wzs  tenant  for  life,  without  impeachment 
will  not  only       I  J  of  y^gStt ;  and  this  bill  was  brought  againft  him  by  thcrfc  in 

grant  an  injunc-  ^^  '  ^    ^  n  . 

tiontoftay  te-  remainder,  for  an  injunflion  to  ftay  his  committing  of  wafte; 
withouTim^  and  by  the  proofs  in  the  caufe  it  appeared,  that  he  had  almoft  to- 
5Sft^^m*dc.  ^'y  defaced  the  manfion-houfe,  by  pulling  down  great  part,  and 
facing  the  man-  y^^s  zoiiiz  on  entirely  to  ruin  it:  whereupon  the  court  not  only 

£on-houfe,  but  ^  .    -       a-  •    n.  i.-        .     A       l-  •    •        r 

will  likewjfe  granted  an  injunction  againit  him,  to  Itay  his  committing  fur- 
h  in  tfic"amc"*  thcr  wafte,  but  alfo  ordered  a  commiffion  to  iffuc  to  fix  commif- 
plight,  fioncrs,  whereof  he  to  have  notice,  and  to  appoint  three  on  his 

part ;  or,  in  default  thereof,  the  fix  commiffioners  to  be  named 
tx  partej  to  take  a  view,  and  to  make  a  report,  of  the  wafte 
committed ;  and  that  he  fhould  be  obliged  to  rebuild,  and  put 
it  in  the  fame  plight  and  condition  it  was  at  the  time  of  his 
entry  thereon :  and  it  was  faid,  that  the  like  injundions  had 
frequently  been  granted  in  this  court;  and  that  the  dauies  of 
without  impeachment  of  wafte  never  were  extended  to  allow 

f  Vid.  rttxbtrbtri*t  Ndttira  Srtvwmt  125. 

the 
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the  very  deftru^on  of  the  eftate  itfelf)  but  only  to  excufe  from 
permiffive  wafte ;  and  therefore  fuch  a  claufc  would  ♦  not  give  4SS 
leave  to  fell  and  cut  down  the  trees  which  were  for  the  orna- 
ment or  {belter  of  a  houfe,  much  lefs  to  deftroy  or  demolifh  the 
houfe;  and  fo  it  was  ruled  in  my  Lord  Nottin^barffs  time, 
a  Chan.  Cafisy  32, 

Humerfton  verfus  Humcrfton.  Cafe  292. 

S  Vern.   737.   S.  C.      X  Eq.  abr.  207,  pL  8.      3  Burrows,  1631.     1  Wms.  «ti.  S.  €•  60c. 
a  Vezcy,  568.     Cilb.  Eq.  Rep.  laS.  S.  C.    Feame*s  Cont.  Rem.  39a.  $•  C. 

THERE  were  feveral  queftions  in  this  cafe,  which  arofe^.devifeflaadi 
upon  the  will  of  one  Matthew  Humerftdnx  one  whereof  was  ^®  **^  ^^^P*" 

....  ,  company,  in 

concerning  his  mtention  to  perpetuate  his  name,  for  which  purpofe  truft,  to  convey 
he  bad  given  a  very  confiderable  eftate  to  the  drapers  company,  reminder' to 'his 
and  their  fucceflbrs,  for  ever,  upon  truft,  to  fettle  the  (ame  on  fuch  fof  Jhdr  Uvm  ' 
a  one  of  the  name  of  Humerjion^  for  his  life,  and,  after  his  death,  <"ucccffively,  and 
to  his  firft  fon  for  life  only,  and  fo  to  the  fecond,  and  all  male,  for  tlieir 
other  his  fons,  for  life  only;  and  for  want  of  fuch  iffue,  then  to Jj^'oVgh^tiiU  te 
another  of  the  name  of  Humerjion  for  his  life,  and  fo  to  his  ^^^^^^^^^P^^^ 

•^  '       •  a  perpetuity,  yec 

firft  and  other  fons  for  life  only;  and  for  want  of  fuch  ifliie,  the truftccsftaH 
then  to  another  of  the  name  of  Humerjion ;  and  fo  reckoned  up  fettlementas 
about  50  of  that  name,  to  whom  he  gave  only  eftates  for  life,  STthe^^iS 
with  like  remainders  for  life  to  the  firft  and  other  fons  of  each  being buttenants 

for  life  J  but  the 

of  them  refpeftively,  as  they  Ihould  become  entitled  thereto ;  limitation  to  tht 
and  if  there  were  none  of  that  name  to  be  found  in  England^  ^J^^^"*** 
then  the  truftees  and  others  were  to  choofe  out  the  moft 
comely  yoyng  man  they  could  find  in  fuch  a  parifli,  and  he  to 
take  upon  him  the  name  of  Humerjion^  and  then  the  eftate  to  be 
fettled  on  him  for  life,  with  feveral  limitations  over  in  the  like 
manner,  without  limiting  ah  eftate  in  tail,  or  in  fee,  to  them, 
or  making  any  difpofition  of  the  fee. 

But  both  court  and  counfel  held  this  to  be  fuch  an  afFe£btIon 
of  a  perpetuity,  that  nothing  was  faid  in  fupport  of  it ;  only  the  li- 
mitations fbr  life  to  the  feveral  perfons  in  ejfe  were  held  good, 
and  a  fettlement  decreed  to  be  made  accordingly ;  vi%.  to  the 
firft  Humerjion  *  named  in  the  will,  for  life  ^  remainde/  to  truf«       4S^ 

F  f  2  tees. 
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tecs,  during  his  life,  to  fupport  contingent  remainders  ;  with  re- 
mainder to  his  iirft  Ton,  and  the  heirs  males  of  his  body,  and  fo 
to  the  fecond  fon  in  like  manner ;  and  for  want  of  fuch  ifRte 
to  the  others  in  remainder,  fucceffively,  in  like  manner  :  and  it 
t  Vid,  I  Wms.  was  held  clearly,^  that  the  words,  f  ond  for  want  of  fuch  ijjue^  in 
54,  and  605.  ^^  ^ijj^  would  not  raife  an  eftate  tail  by  implication  to  the  firft 
Hunurjlon^  who  was  to  take,  againft  fuch  cxprefs  limitations  to 
him,  for  life  only,  i  Leon,  256.  Manning  and  Andrews^  was 
cited. 


Cafe  293.  Dolman  and  Smith. 

%  Vcrn.  740.  S.  C.  Ant?,  2.  xoi.  451.  Gilbr.  Chan.  314,  Gilb.  Eq.  Rep*  ilS,  a  Eq.  abr. 
496,  pi.   13.  S.  C. 

A.  dircacd  hi«  O  I R  Thomas  Dolman  by  will,  the  5th  of  February y  1710,  de- 
d«"toL^|!if:d'  "^  vifes  all  his  houfehold  goods  and  furniture  to  the  defend- 
out  of  the  rents  ant  Sarah  Smithy  and  1 000/.  to  the  plaintiff  jD^rc/Av  J)ohnany  his 

of  his  rral  eflatc,  '  ^  -er    r        - 

and  that  his  exe- niece,  payable  at  25,  and  like  wife  500/.  to  the  plaintm  Lewts 
cej^ve  the  rents*"  -Dolmon^  payable  at  25 ;  then  he  devifes  all  his  manors,  lands, 
lintji  his  nephew  tenements,  and  hereditaments,  to  truftees,  and  their  heirs,  in  truft, 

comes  to  the  '  '  '  ' 

age  of  25  years,  for  the  payment  of  his  debts,  legacies,  and  funeral,  and  does  by 
lwp!us^ofth«r  will  exprefsly  charge  them  with  the  payment  thereof;  then 
Xw  «25,"nd  ^^  dir^as,  that  his  truftees  fhall  receive  the  rents  and  profits  of 
Scvifcstherefi-  his  faid  cftate,  till  his  nephew  Thomas  Humphry  Dobnan  fhould 

due  of  his  per-  .  *  ,,         i  .  » 

*>nal  cftate  to  his  attain  his  age  of  25  years,  and  thereout  to  allow  bim  30/.  per 
ncphcw'dics  an  ^^"*  ^^^  ^^  '*  P^^  ^^^'  apiece  to  the  plaintiffs  Lewis  and  Do^ 
*n^*"y  K^*  ^"'"  ^^^h^  ^^^  *^y  fliould  all  three  attain  their  refpedivc  ages  of  25 
fonai  eftate  not  years  ;  then  he  devifes  the  rcfidue  of  the  rents  and  profits  of  the 
ftrangcr7but*t  *  ^^^^  eftate,  together  with  the  faid  eftate,  to  his  faid  nephew 
to  w^hrra^e^°°  ^^"^^  Humphry  Dolman^  in  tail  male ;  remainder  to  the  plain- 
lands  were  given,  tifft  Lewis  and  Dorothy ^  in  tail  male  fuccefEvely;  remainder  in 
to  be  exempt      like  manner  to  three  of  the  defendants,  with  remainder  to  the 
inm  the  debts,  ^jg^^  \it\vs  of  one  of  them,  who  was  a  ftranger,  and  no  relation 
to  the  family;  then  he  devifes  feveral  things  to  go  along  with 
257         his  eftate,  as  heir-looms ;  and  afterwards  devifes  all  ♦  the  reft 
and  refidue  of  his  goods,  chattels,  and  perfonal  eftate,  before 
unbequeathed,  to  his  (aid  nephew  Thomas  Humphry  Dolman^  and 
8  makes 
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m&kes  die  tniftees  his  executors,  and  dies.  Thomas  Humphry 
Dpbnan  dies  about  a  year  after,  without  iflue,  being  then  of  the 
agfs  of  nine  years  only :  the  plaintiff  Mary  his  mother  adminif- 
tered  to  him  ;  and  the  only  queftion  was,  Wliether  the  perfonal 
cftate  in  this  cafe  belonged  to  the  adminiftratrix  of  Thomas 
Humphry  Dolmariy  exempt  from  debts,  legacies,  and  funeral  ex- 
pences,  or  if  the  pcrfomal  eftate  fliould  be  applied,  in  the  firft  place, 
towards  fatisfafiion  thereof,  notwithftanding  this  exprefs  charge 
on  the  real  eftate  for  payment  thereof?  But  which  way  foever 
it  was  taken,  it  was  agreed  the  furplus  of  the  perfonal  eftate 
fhould  be  fubjed  to  diftribution,  between  the  mother  and  the 
plaintiffs  Lewis  and  Dorothy. 

It  was  urged  for  the  plaintiffs,  that  he  had  in  this  cafe  ex-  Ant:-9  45i, 
prefsly  charged  his  re<4  eftate  with  the  payment  of  his  debts^  legacies^  ^°*' 
and  funeral  expenceSy  and  therefore  the  perfonal  eftate  ought  to 
be  exempt  therefrom ;  that  he  had  fpecifically  devifed  away  a 
confiderablc  part  of  his  perfonal  eftate,  and  that,  without  quef- 
tion,  was  not  fubjeft  thereto  ;•  no  more,  as  it  was  urged,  could 
the  refidue  in  this  cafe,  becaufe  the  devifing  of  it  by  fuch  gene- 
ral words  was  only  to  fave  the  trouble  of  enumeratyig  particu- 
lars, which  if  the  teftator  had  done,  that  would  have  made  it  a 
fpecific  devife  thereof,  and  confequently  as  much  exempt  as  the 
particulars  before  devifed ;  that  the  devife  was  of  the  reftdue 
hfore  unhcqueathed^  fo  that  every  thing  but  what  was  before 
bequeathed  or  devifed  muft  pafs  by  this  claufe,  and  no  room  left 
to  confine  it  only  to  the  refidue  after  debts,  i^c,  which,  if  the 
words  had  been  general,  might  have  been  fuppofed  the  intent  of 
the  teftator. 

On  the  other  fide  it  was  urged,  that  the  perfonal  eftate  was 
the  natural  fund  for  payment  of  debts  j  that  if  there  was  no 
claufe  to  exempt  it,  this  court  had  always  fubjefted  it,  in  the  firft 
place,  notwithftanding  *  any  devife  of  the  real  eftate,  for  pay-  458 
ment  thereof;  that  the  perfonal  eftate  had  been  made  liable  in 
this  court,  where  the  real  eftate  had  been  exprefsly  devifed  to  be 
fold  for  the  payment  thereof,  where  the  lands  being  to  be  fold 
cut  and  out,  die  teftator  could  not  be  fuppofed  to  have  any  re- 
gard to  his  heir ;  that  the  charging  his  real  eftate  in  thefe  cafes, 
was  only  in  aid  of  his  perfonal  eftate,  in  cafe  that  ihould  not  be 

Ffj  fufficicnt; 
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t  A&t2>  J.       fufficicnt ;  that  the  t  Heres  FaSius  as  well  as  the  Heres  NatusYaii 

always  been  allowed  the  benefit  of  the  perfonal  eftate  towards 

1  Anti,  4»3.    fatisfa£lion  of  the  debts,  in  the  firft  place ;  %  that  if  an  eftate  A- 

C^^'^lJ,*^^* fiended with  an  encumbrance  to  the  heir,  that  he  {hould  havb 

the  aid  of  the  perfonal  eftate  to  difencumber  it. 

%rwedJeNr.         §  ^^^  ^°  ^^^  ^^*  Vemon  faid,  that  that  could  be  only  where 
ITmedde/l,  deter-  xh^j^^  was  an  exprefs  covenant  for  payment  of  the  money,  which 

mined  upon  de-  *  \   '  " 

mMTTer^jy/y  defccndcd  in  point  of  Hcn  along  with  the  eftate  ;  yet  by  reafon 
'  '  *'  '  of  the  covenant,  which  was  perfonal,  the  executors  ihould  be 
bound  to  difcharge  it  out  of  the  perfonal  eftate,  in  the  firft 
place ;  but  there  was  no  pretence  in  the  world,  that  if  a  man 
purchafed  an  eftate  fubjedl  to  an  encumbrance,  that  his  heir 
ihould  have  aid  of  the  perfonal  eftate  to  difencumber  it. 

My  Lord  Chancellor,  on  the  whole  frame  of  the  will,  was  of 
opinion,  that  the  perfonal  eftate  was  to  be  applied,  in  the  firft 
I  Vid.  Brewn'i  place,  in  eafe  of  the  real  eftate :  Fir/i^  ||  Becaufe  there  was  no  cx- 
T^tfrJoui^ide-  prefs  claufe  to  exempt  the  perfonal  eftate,  and  that  had  been 
always  the  diftin£i:ion  taken  in  this  court.  2dfyy  It  appears,  that 
the  heir  of  this  family  was  not  to  have  the.  real  eftate  till  has  age 
of  25  years,  nay,  not  fo  much^  as  the  rents  and  profits  wfaic]^ 
(hould  a£tually  fall  and  become  due  before  that  age ;  that  the 
teftator  appeared  throughout  to  carry  a  i>ery  frugal  intention^ 
atnd  therefore  would  allow  his  heir  no  more  than  30/,  a  year 
for  his  maintenance,  and  that  too  carried  beyond  the  ufual  time 
of  his  age  of  21  years,  for  he  was  to  be  trufted  with  nothing 

thought  he  inteitded  indefinitely  to  truft  him  with  the  perfonal 
eftate  without  limitation  to  any  age,  fo  that  he  might  fquanderit 
all  away,  and  wafte  it  as  foon  as  ever  he  came  to  it  ?  That  both 
the  real  and  perfonal  eftate  in  this  cafe  were  to  come  into  the 
fame  hand,  and  therefore  he  could  have  no  fuch  frugal  inten- 
tion with  regard  to  the  one,  and  leave  it  fo  loofe  as  to  the 
other ;  thafif 'the  perfonal  eftate  had  been  devifed  to  a  ftranger, 
it  might  have  had  another  confideration  from  the  meaning  of 
the  words  bifhre  unbequeathedy  but  here  he'  thought  it  could  not, 
•  and  accordingly  decreed  the  perfonal  eftate  to  be  fubjeft,  in  the 

firft  place,  to  the  debts  xmd  legacies. 

Onjont 
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Onyons  verfus  Tryers.  Cafe  294* 

%  Vem.  741.  S.  C.  i£<].  tbr.  407,'  pi.  i.  S.  C.  %  Vera.  741.  Gilb.  130.  i  Wms*  343* 
S.  C.  2  Mod.  258.  %  Ack.  z68.  4  Burrows,  2512.  7  Brown's  Pari.  Cafei^  344.  Cowper,  491 
and  87.    Douglas,  40 -f.     3'WUfon,497.     zBlackft.  937. 

A  Man  makes  his  will,  duly  executed  and  attefted  according  p^^f*'^^"^* 
'         '  *  land  by  wijl,  at- 

to  the  Statute  of  Frauds  and  Perjuries,  and  at  the  (ame  tefted  by  three 

,.,  1      !•     .       t  i-     i-  ^        witilcfles,  and 

time,  in  like  manner,  executes  a  duplicate  thereof;  fome  time^ee^^d, 
after,  the  teftator  having  a  mind  to  change  one  of  his  truftees,  JJJ^J",°^nd 
orders  his  will  to  be  wrote  over  again,  without  any  variation  w^ch  revokes 
whatfoever  from  the  firft,  fave  only  in  the  name  of  that  truf-  but  this  will  m  ' 
tee,  and  when  it  was  fo  wrote  over,  he  executes  it  in  ^^^thtM^luh^-' 
prefcncc  of  three  witneffes,  and  the  three  witneffes  fubfcribed  '>r  «•  w^A  mI 
their  names,  but  not  in  his  prefence ;  after  this  the  teftator  can-  am§untt9Mrtv9* 
eels  the  duplicate  by  tearing  off  the  feal,  and  then  dies,and  thcj^*"  '-^ '  '■^** 
queftion  now  was.  Whether  this  fecond  will  not  being  good  as 
a  will  to  pafs  lands,  ihould  yet  be  a  revocation  of  the  firft?  And 
if  it  (hould  not,  Whether  the  cancelling  of  the  other  fliould  be  a 
revocation  thereof,  within  the  Statute  of  Frauds  and  Perjuries  f 

And  it  was  decreed,  that  neither  the  making  of  the  (econd, 
mor  the  cancelling  of  the  firft,  vras  a  revocation  thereof,  though 
in  the  fecond  there  was  an  exprefs  claufe,  that  he  did  thereby  re- 
voke all  fprmer  and  other  wills. 

:J:  ♦  Wherein  my  Lord  Chancellor  took  this  diftihftion  \  that  the       460 
(econd  was  not  intended  as  an  effectual  will  to  pafs  the  lands  to 
the  perfons,  and  in  the  manner  thereby  devifed,  and  therefore  if 
it  was  not  good  as  9  will  to  that  purpofe,  it  was  no  revocation 
pf  the  firft  i  and  if  a  man  by  his  will  devifes  lands  to  A,  and  af** 

\  The  fubftance  of  the  feveral  authorities  appears  to  be,  diat  the  mere  a^  of  can* 
celling  doth  not  e0e^  a  revocation,  unlefs  done  animo  rtvocavdU  An  abundance  of 
curious  and  intereiUng  information  upon  this  fubjedl  is  to  be  found  in  Swin^urn^ 
523  to  539. 

{  In  the  deciiion  of  Giihrt  v.  Burtqnjhaw  (Cowper,  52.)  Lord  M*  obferves*  that 
the  whole  (|ucftion  in  the  above  cafe  tumra  upon  the  ad  of  cancelling  being  under  a  mif- 
take.  His  lord  (hip  a4ds,  '*  there  was  fonac  doubt  upon  the  eridfnce,  whether  the-iWft 
will  was  cancelled  at  all ;  but  Lord  Cowftr  there  fays,  fuppofiog  the  licft  will  had  been 
cancelled,  the  teftator  did  not  mean  to  do  fo,  becaufe  the  deviies  in  the  fecond  \^11 
are  precifely  the  r»ne  as  thofe  in  the  firft,  and  to  the  fame  per(bnJ  He  did  it  therefore 
vpon  a  fuppofition  that  he  had  executed  the  latter  according  to  the  Statute  t/FrauJi^ 
'  apt  wUb  a  defigij^  to  revoke  the  devifes,  as  to  the  real  eftate :  It  is  clear»  therefore,  that  - 
the  ground  of  the  determination  in  that  cafe  was,  its  being  a  tanctUlng  hy  mfiafu^  not 
tj^at  the  £rft  will  was  revived  for  want  of  the  latter  btina  duly  attefted." 

Ff4  ^      tcr 
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ter  makes  a  fccond  will,  and  thereby  devifes  the  kmc  lands  to  S. 
if  this  fecond  will  be  not  good  as  a  will  to  pafs  the  lands  to  B. 
it  fhall  be  no  revocation  of  the  devife  in  the  Hrft  to  J.  for  it  is 
plain  yf.  was  to  lofe  only  what  B.  was  to  gain,  and  if  B.  gains 
nothing  by  the  fecond,  ^.  (hall  lofe  nothing  that  was  given  by 
the  firft ;  but  if  a  man  executes  a  fecond  will,  which  appears  to 
have  fM  other  intention  than  only  to  revoke  his  firft,  and  to  die 
inteftate,  though  his  fecond  be  not  in  all  circumftances  duly 
executed  as  a  will  whereby  to  pafs  lands,  yet  it  will  operate  as 
^     a  revocation  of  the  firft. 

And  as  to  the  cancelling  or  tearing  of  the  firft  will,  diat  is 
no  revocation  of  it  in  diis  cafe,  becaufe  that  was  no  felf-fubfift<p 
ing  independent  aS^  but  done  to  accompany  or  in  way  of  affir- 
mation of  the  fecond ;  it  was  done  from  an  opinion  diat  the 
fecond  had  cffeSually  revoked  the  firft,  and  therefore  he  tears 
the  firft  as  of  no  ufe ;  but   if  the  firft  was  not  effedhially  re- 
voked by  the  fecond,  that  aft  of  tearing  the  firft  will  not  dc- 
ftroy  it  neither,  for  thou^  a  man  may  hy  the  Statute  of  Frauds 
fis  efFedhially  deftroy  his  will  by  tearing  or  cancelling  it  as  by 
making  a  fecond,  when  he  intends  that  as  a  revocation  of  the 
firft,  yet/if  it  be  infufficient  for  that  purpofe,  as  in  the  princiv 
pal   cale,  the  •  tearing  and  cancelling  of  the  firft  being   only  in 
CQnfequence  of  his    opinion   that  he  made  good  the  fecond  ivill^ 
fhall  not  deftroy  the  firft,  but  it  ought  to  be  fet  up  again  in 
.  this  court :  and  he  faid  he  thought  this  was  confiftent  with  the 
refolutions  that  had  been  given  in  3  Mod.  258.  i  Shower^  89. 
f  Swinb.  533.   ^  Eggleflon  and  Speak^  and  a  cafe  cited  by  Serjeant  Hooper  in 
461         C.  S.  where  a  man  by  will  gave  ♦  lands  to  J.  for  life,  remainder 
to  B.  in  fee ;  and  after,  by  a  fecond  will,  executed  in  the  pre-, 
fence  of  three  witnefles,  but  not  figned  by  the  witneflcs  in  die 
teftator's  prefence,  he  gave  the  fame  lands  to  J.  again  for  life, 
remainder  to  C.  in  fee;  this  was  held  no  revocation  of  the  re- 
mainder to  B.  notwithftanding  an  exprefs  claufe  of  revoking  all 
fi^rmer  wills  j  and  it  was  held  clearly,  that  the  cancelling  or  re- 
voking either  of  the  duplicate  or  original  will  is  an  effeftual 
avoiding  of  both,  they  being  bodi  but  one  willj  amd.  dierefore 
inuft  ftand  or  fall  together. 

Brown 


M 
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Anttf  i86.  S*  C.    Aatl,  34.  S.  P.  i  cmtirim 

Y  Lord  Chancellor  haying  taken   time  to  confider  oiA.  devifet  landa 
this  cafe,  did  now  ddivcr  his  opinion  to  the  following  ^"^[^pjjj^^ 
effeft :  He  put  the  cafe  at  large,  and  then  premifed,  that  natu-  *^^";«y  ^«  ?»«- 
rally  and  According  to  the  common  unprejudiced  reafon  of  man- heirs  male  of  the 
kind,  every  one,  at  firft  reading  of  this  will,  would  be  clear  of  teftior's  great 
opinion,  that  the  tcftator's  intent  in  this  cafe  was  to  give  his  ^tJe hc^maie* 
eftate  to  his  heir  male,  and  none  but  a  lav^er,  or  one  whofeo^thebodyof^, 
ju<^gment  was  biafled  with  the  learning  of  the  law,  cOuld  poffibly  nerai,  cheie  be.' 
underftand  it  odierwifc;  but  fince  refolutions  of  law  and  ^'''^^^^^t^[ 
crecs  of  equity  have  from  time  to  time  eftabltflied  certain  rules  who  h  heir  gc- 

'      ^  neral,  yet  the 

and  artificial  modes  of  property,  he  thought  it  neceflary  to  con-  tmftees  fliau 
iider  fuch  of  them  as  had  been  cited  and  made  ufe  of  to  dif-  ^'lil^Qid  be  wdl 
prove  this  natural  conftrudion  of  the  will  before  he  gave  his  ^'^*^„*^,fj* 

own  judgment.  dcfccnt,foishc 

°  fufficiendy  de- 

fcribed  to  ukc  by  ^orcba|t« 

The  firft  ^hat  has  been  cited  is,  that  he  who  takes  as  heir, 

or  heir  male,  cannot  take  whilft  his  anceftor  is  living ;  for  the 

rule  is,  that  nemo  eji  hem  viventis^  and  this  is  j/rcher's^^zttj 

I  a.  66. ;  but  that  rule  makes  nothing  in  the  prefent  cafe : 

FiVy?,  Becaufe  here  the  anceftor  was  aihially  dead  at  the  time 

that  this  devife  took  place.     2dfyj  Becaufe  here  the  words  of  the 

devife  are  *  all  ftridUy  and  literally  verified  of  the  pcrfon  that  is        462 

to  take  as  heir  male  when  the  devife  took  place,  and  therefore 

nothing  can  be  inferred  from  that  rule  to  influence  the  prefent 

cafe ;  for  in  Archer's  cafe,  the  words  were  not  all  true  of  him 

who  was  to  take  as  heir  male,  for  his  anceftor  was  living  at  the 

time  when  the  will  took  eflFc£l,  and  therefore,  according  to  the 

rule  mentioned,  he  could  not  take  as  heir  male ;  but  in  our  cafe, 

the  anceftOT  beihg  dead,  eveii  long  before  the  making  of  the 

will,  the  defendant  Barkham  may  truly  and  literally  be  called  his 

heir  male,  and  confequcntly  capable  of  taking  by  that  name,  if 

pothing  elfe  hinders. 

Another 
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Anoither  cafe  that  has  been  cited,  is  the  cafe  of  Chalkner  and 
Bowyer^  2  Leony  70. ;  but  that  likewife  is  nothing  to  this  pur- 
pofe,  becaufe  there  the  eldeft  Ton  was  living  \riien  the  remain- 
der fhould  have  vefted  in  the  heir  of  his  body,  which  it  could 
not  do  during  his  father's  life,  for  during  his  life  he  was  no 
more  heir  male  than  he  was  heir  female :  fo  neither  is  the  cafe 
in  Dyer  99  a.  of  any  force  at  all  in  the  prefent  queftion,  for 
there  the  fon  who  claimed  the  remainder  was  to  make  himfelf 
right  heir  both  of  the  body  of  his  father  and  mother,  which  dur- 
ing his  father's  life  he  could  not  do ;  but  in  that  cafe  it  is  ftrongly 
implied,  that  if  the  father  had  been  dead,  the  fon  fhould  have 
taken  as  right  heir  of  their  two  bodies. 

A  fecond  obje&ion  has  been  made,  that  he  who  takes  as  a  pur- 
chafer  by  the  name  of  heir  male,  muil  anfwer  the  whole  defcrip- 
tion,  that  is,  he  muft  be  both  male  and  heir,  which  the  defendant 
Barkham  is  not;  but  this  is  a  rule  which  has  no  foundation  in 
natural  reafon,  but  is  raifed  and  fupported  purely  by  the  artificial 
reafoning  of  lawyers  ;  and  under  this  head  we  may  conGder  the 
principal  cafe  of  Cownden  and  Qerk^  in  Hob.  and  4P>ur/P%  cafe, 
f  Anti,  54*  cited  at  the  end  of  that  cafe,  and  alfo  the  cafe  of  f  Sterling  and 
EttrUk  in  this  court,  in  all  which  cafes  it  is  obfervable,  i/7, 
463  That  the  limitations  ♦  were  only  to  the  heirs  male,  not  laying 
of  the  body.  2dly^  Whoever  carefully  obferves  the  manner  of 
my  Lord  Htbarfs  argument,  foL  32,  will  find  his  own  opi- 
nion to  have  been  for  the  devife,  if  it  had  been  made  to  the 
heirs  male  of  the  body,  and  there  feems  to  have  fome  mifhke 
crept  into  the  print,  in  the  tranfcribing  that  part  of  the  cafe, 
which  looks  otherwife ;  and  as  to  the  cafe  of  Sterling  and  Em* 
rick^  befides  that  there  is  no  mention  of  the  word  body,  th»t 
was  in  the  cafe  of  a  deedy  diredUng  a  conveyance  to  his  heir 
male,  and  therefore  he  thought  the  decree  in  that  czjk  extremely 
right,  and  fhould  have  given  the  fame  if  it  had  come  before  him, 

'   But  now  none  of  all  thefe  cafes  do  in  any  fort  afFed  the  pre- 
fent cafe ;  for  if  the  reafon  of  rejecting  thofe  devtfes  were  good, 
becaufe  both  parts  of  the  defcription  of  the  perfon  intended  to 
-     take  were  not  true,  the  fame  will  b^  a  good  reafon  for  allowing 

the 
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die  devife  in  the  prefent  cafe,  where  the  whole  defirription  Is  C* 
terally  and  ftriAIy  true ;  for  without  queftion  one  may  take  as 
heir  male  of  the  body  of  a  perfon  deceafed,  who  is  not  heir  ge- 
neral of  the  fame  perfon. 

Firjlj  Becaufe  the  intent  of  the  teftator  is  manifeft,  and  ap« 
pears  at  firft  view,  who  was  the  perfon  meant  to  take  thereby. 
'iAlyy  The  diftin6lion  between  taking  by  purchafe,  and  taking  by 
defcent,  where  the  words  are  die  fame,  though  it  be  mentioned 
in  books  of  good  authority,  yet  it  feems  to  have  no  fufficient 
foundation  of  reafon  or  autiiority  of  law  to  fupport  it,  and,  if 
it  (heuld  prevail  in  all  cafes,  would  overthrow  another  rule  as 
certain  and  well  eftablifhed,  which  is,  that  a  perfon  may  take 
by  purchafe,  if  he  be  fuiEciently  defcribcd,  though  he  has  nei- 
ther addition  of  chriftian  or  furname  given  him,  nay,  though 
his  chriftian  name  be  falfe  or  miftaken,  as  appears  by  feveral 
cafes  put  to  this  purpofe  in  Co.  Lit,  3  a. ;  and  if  (b,  then  cer- 
tainly fuch  a  defcripdon  of  the  perfon  as  has  all  the  marks  and 
characters  whereby  he  may  be  known,  and  is  defective  in  none, 
*  muft  be  fufEcient  to  entitle  him  under  that  defcription,  and  that  4^4 
is  the  prefent  cafe,  for  the  words  here  are  all  true. 

jitlfyj  They  are  no  more  than  are  true,  for  Edward  Barkhamy  in 
die  ftrideft  propriety  of  fpeech,  is  heir  male  of  the  body  of  his 
great  grandfather,  and  the  books  which  are  to  the  contrary  infer 
to  make  out  their  conclufion  that  the  words  are  not  true  (which 
Ihews  that,  if  they  are,  the  authority  of  thofe  books  muft  fiul) 
and  that  they  are  not  true  they  endeavour  to  prove,  by  urging 
that  the  perfon  who  is  to  take  by  fuch  a  defcription  muft  be 
both  heir  male  and  heir  general,  for  if  he  fails  in  either  he  is  not 
the  perfon  defcribed ;  but  this  furely  is  no  good  reafon,  for 
though  it  be  true  that  the  word  heir,  taken  fingly  by  itfelf,  can 
be  true  of  none  but  him  who  is  heir  general,  yet  when  it  is 
joined  with  the  words  maU  or  female  of  the  body,  they  are  true 
of  him,  or  her,  who  defcends  from  that  body,  though  they  are 
not  heirs  general,  and  to  fay  otherwife  is  a  very  difingenuous 
and  tmfair  way  of  conftruing  words ;  for  fuppofe  a  man  has 
lands  at  common  law,  and  other  lands  in  Borough  Englijh^  or 

fuppofe 
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Vld.  X  Coke*f  fuppofe  a  man  has  lands  at  common  law,  and  otter  lands  in 
iof*a."*nf)4?'  Gavelkind^  and  he  dcvifcs  his  lands  at  common  law  to  his  heirs 
^«ikiSd°"  *  ^*'  *"  Gavelkind^  in  thefe  cafes,  if  a  man  ftops  Jft  die  word  htir^ 
or  hiirs^  it  is  certain  the  youngeft  fon  in  the  one  cafe,  or  all  the 
fons  in  the  other,  cannot  take,  becaufe  the  eldeft  fon  only  is 
heir,  and  therefore  this  can  never  be  a  juft  conftru^ion  of  fuch 
a  will ;' but  now  take  all  the  words  together,  and  it  is  then  moft 
certainly  a  good  devife  to  the  youngeft  fon,  who  is  heir  in 
Borough  EngHJh  in  the  one  cafe,  and  to  all  the  fons,  who  are 
heirs  in  Gavelkind  in  the  other :  fo  in  the  principal  cafe  leave  out 
the  words  males  of  the  hody^  and  then  no  doubt  none  but  the 
.  heir  general  can  take  i  but  as  thefe  words  were  added,  to  dif- 
tmguifli  him  from  the  heir  general,  it  would  be  a  very  unjuft 
way  of  wrefting  and  perverting  a  man's  words,  to  leave  them 
^g^  out  ^purely  ♦  to  let  in  another  whom  the  teftator  never  intended 
ihould  take  j  and  though  the  addition  of  thofe  words  was  purely 
to  diftinguifti  him  from  the  heir  general,  from  whom  thefe 
very  words  were  added  to  diftinguifli  the  perfji^  defcribed  to 
take,  which  is  all  one  as  to  fay,  that  though  the  law  allows  an 
heir  general,  or  heir  fpecial,  two  diftinS  perfons,  yet  none  can 
take  who  is  not  both  heir  general  and  heir  fpecial  in  one  pcr- 
fon,  whi^h  is  to  confound  and  deftroy  the  very  diftin£Hon  itfclf. 

Befides,  here  the  perfon  intended  to  take  is  certain  and  known; 
Edward  Barkham^  and  no  other,  is  heir  male  of  the  body  of  his 
great  grandfather,  and  the  defcription  of  him  by  thefe  words  is 
corre£l  and  perfeft. 

4/^^,  If  the  words  heirs  males  of  the  body  in  the  plural  num» 
ber  are  a  fufficient  defcription  to  convey  lands  by  defcent  from 
the  anceftor  to  the  heir  male  of  his  body,  they  are  as  fufficient 
to  pafs  fuch  lands  to  the  fame  heir  male  of  that  body  by  pur- 
chafe,  where  the  intent  of  the  teftator  appears  to  be  fo ;  and  this 
is  not  a  conftrudtion  wrought  upon  the  Statute  deDonisy  for  that 
ftatute  does  not  determine  or  meddle  with  what  words  are  words 
of  purchafe,  and  what  not,  or  how  the  heir  of  the  body  that  is 
to  take  (hall  be  defcribed,  nor  is  there  any  fuch  diftindlion  be- 
tween a  purchafe  and  a  defcent  arifmg  upon  that  ftatute ;  for  the 

words 
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words  here  made  ufe  of  in  this  devife  w^re  all  at  the  common 
)aw  long  before  the  Statute  di  Dmis^  which  did  not  create  fuch 
beir  male  of  the  bodjt,  for  he  would  have  taken  by  fuch  a'devife 
at  the  common  law,  as  fufficiently  defcribed  and  known,  and  the 
ftatute  only  confirpis  the  defcription }  and  this,  he  (aid  was  the 
principal  reafon  of  the  opinion  he  was  nQW  to  deliver,  and  the 
authorities  which  have  been  cit^d  to  the  contrary  do  not  at  all 
come  up  to  this  cafe,  diere  being  no  mention  of  the  word  body 
•  in  any  one  of  diem ; .  and  as  to  the  opinion  of  Hob,  32.  that  the 
words  heirs  males  of  the  bpdy  are  not  fufficient  words  of  pur- 
chafe,  where  another  is  heir  general,  he  faid, 

♦  ly?,  That  that  point  was  not  at  all  neceflary  for  the  determi-  466 
nation  of  the  principal  cafe  there,  zdfy^  Fron>  fome  exprefiions 
in  that  book,  it  looks  rather  like  a  miftake  in  the  trapfcriber, 
than  Hobari's  own  opinion.  3^^,  If  it  were  his  opinion,  it 
feems  not  to  be  law,  becaufe  a  limitation 'to  the  heirs  males  of 
the  body  of  a  perfon  dead  before,  was  fufficient  to  veft  in 
them  by  purchafe  within  the  ftatute,  and  before  the  Statute  dg 
Donis ;  and  fo  is  John  de  Mandevill's  cafe,  O7.  Lh.  26.  which 
he  cited  and  applied ;  and  faid,  that  the  fole  difference  in  thofe 
cafes  was,  between  a  devife  to  the  heirs  males  or  heirs  females  - 
generally,  and  fuch  a  devife  to  the  heirs  males  or  heirs  females 
of  the  body ;  and  as  to  Shelley's  cafe,  I  Co.  though  the  principal 
cafe  there,  was  rather  a  confirmation  of  this  opinion,  for  there 
the  anceftor  was  dead  at  the  time  the  limitation  took  place ; 
and  for  my  Lord  Coie*s  report  of  that  cafe,  it  appears  to  be  only 
his  own  argument,  as  he  was  of  counfcl  in  it ;  and  though  he 
does  indeed  lay  down  the  difHnfBon  between  taking  by  pur- 
chafe, and  taking  by  defcent,  yet  ff^ay^  Chief  Juftice,  when 
he  comes  to  fum  up  the  reafons  of  the  judgment,  he  takes  no 
manner  of  notice  of  that  diflin£lionj  fo  that  it  feems  only  to  be 
my  Lord  Cote's  own  opinion,  without  any  authority  to  fupport 
it ;  but  then  indeed  this  dodhrine  is  again  tranfcribed  into  his 
iirft  Inftitute^2^.  and  Shelley's  cafe  cited  for  it^  which  is  the  only 
authority  to  warrant  that  diftin£Uon ;  for  as  to  the  year-books, 
referred  to  in  the  margin,  he  faid  he  had  looked  into  every  one 
of  thqm,  with  all  the  care  he  could,  that  he  might  go  to  the 

bottom 
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bottom  of  this  queftion,  arid  thofe  books  are  fo  far  from  war^ 
ranting  fach  in  opinim,  that  there  is  but  one  of  dtem  at  all  to 
the  purpofe,  and  that  is  direSIy  contrary  to  what  it  is  cited  to 
prove,  for  as  to  die  9  H.  6.  23,  24.  anil  li  H.  6.  12.  it  was  a 
limitation  only  to  the  heirs  males^  not  heirs  males  of  the  body; 
befides,  that  he  was  not  in  ^Ji  when  die  limitation  to  him  was 
467  to  take  place,  *  and  therefore  that  cafb  can  be  no  ground  for 
my  Lord  Coie^s  opinion. 

Another  cafe  cited  to  fupport  this  opinion  is  the  37  /f.  g. 
BvoL  tit.  de  Donis^feSi.  61  •  but  on  looking  into  that  cafe,  it  ap- 
pears to  be  nothing  at  all  to  the  purpofe ;  and  Bro.  tit.  Mrfnu^  I. 
40.  Hujfefs  ca£ty  there  is  no  judicial  refolution  on  this  point  one 
way  or  die  other ;  and  Dyery  347.  is  only  an  imperfed  report  of 
ShilUf%  cafe :  And  from  the  weaknefs  of  thefe  authorities  to  prove 
die  doArine  continued,  he  took  occafion  to  obferve,  that  there 
was  no  relying  on  fudden  opinions,  as  cited  in  books^ 

t  Aat^,  440.        f  And  for  the  fupport  of  his  own  opinion,  he  cited  pBlkx.  454^ 

^^^*  and  2  Vin.  31 X.  Burcbett 2nd  Durdant  al'  James  and  Richardfmy 

which  he  (aid  was  a^  much  ftronger  cafe  than  this  now  in  quef^ 

tion,  for  there  die  anceftor  was  living,  and.  yet  it  was  held  to 

be  fuch  a  defcription  of  him,  as  to  let  him  in  during  the  life  of 

his  anceftor,  though  that  was  a  difpenfion  with  the  ancient 

maxim  of  law,  quod  nem§  eji  heres  viventis  \  but  in  our  cafe  no 

t  1  Brown*s      maxim  of  law  is  infringed ;  but  the  cafe  ofX  Beaumont  and  Z^nj, 

s.*c.  Velii/l  in  the  Houfe  of  Lords  lately,  is  ftill  a  much  ftronger  cafe,  for 

Cam.Raa.145.  ^gj.g  ^^  ^Q^  Cq  much  as  the  words  of  the  body^  ytt  the  heir 

was  admitted  to  be  fufficiently  defcribed  to  take,  even  in  the  life 

of  his  aunt  Longy  fo  that  he  thought  the  obiter  opinions  of  my 

Lord  Coke  and  Hobart  to  be  ytiy  much  outweighed  by  the  au* 

thority  of  thofc  refolutions. 

Then  he  cited  the  cafe  of  Pibus  and  KTitfordy  t  Vent.  372. 
and  faid,  that  my  Lord  Haiti  did  not  think  fit  to  rely  on  the 
common  point  of  the  father's  taking  an  eftate  for  life  by  impli- 
cation, but  held  the  words  heirs  males  of  the  body  of  bis  ^- 
cond  wife  a  fufficient  defcription  to  veft  it  in  the  heirs  males 
of  the  body  of  fuch  wife  by  purchafe;  and  though  the  reporter 

X  of 
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of  that  cafe  introduces  the  argument  of  my  Loi^d  HaUs^  only 
with  his  faying,  that  $f  that  he  was  not  wiU  fati$fiidi  yet  in  the 
argument  of  my  Lord  HaUs^  after  he  feems  *  to  have  profefledly  46) 
fet  about  confoting  that  opinion,  and  takes  notice  of  fuch 
heir  male  as  a  fpecial  heir  at  common  law  before  the  Statute 
de  Donisj  who  was  capable  of  taking  diftind  from  die  heir  gc* 
neral,  and  what  he  cites  there  out  of  Lit.ft^.  352.  of  performing 
the  condition  as  near  the  intent  as  may  be,  proves,  in  the  prefenc 
cafe,  that  the  (ettlement  muft  be  made  to  the  perfon  who  is  the  heir 
fpecial^  and  faid  he  had  never  met  with  any  one  cafe  to  the  con^ 
trary,  but  only  the  opinions  before- mentioned  ofCoh  and  Hobart  ^ 
for  the  cafe  at  the  end  of  Pibus  and  Afttford  is  diredily  in  pcint 
for  the  fpecial  heir  male  ;  and  in  that  cafe  he  took  notice  of  his 
heir  general,  as  he  does  in  the  prefent  cafe,  and  thtrefore  couI<l 
never  mean  that  his  heir  female  fhould  take  it,  when  he  ex- 
prefsly  gives  it  to  his  heir  male ;  and  in  that  cafe  juftice  ffyidwa» 
of  the  fame  opinion  in  that  particular,  fe  Azt  it  has  the  autho* 
rity  of  two  judges  there ;  and  the  realbning  of  my  Lord  Haln 
there,  muft  furely  convince  all  that  heard  it,  and  is  mndi 
ftronger  than  the  before-mentioned  opinions  of  Gl^i/  and  Hobart^ 
the  lafl:  whereof  amounts  to  no  more  than  that  he  doubted  of 
the  law  in  this  point. 

Then  he  cited  Ac  cafe  of  Baker  and  tFally  Trin.  8  f^l 
Rot.  14849  in  C  B.  where  a  man  made  his  will  in  diis 
manner :  /  give  to  my  eUeft  heir  male^  and  his  heir  males 
for  every  all  my  lands^  in  fuch  a  place^  and  if  there  be  a  female^ 
Ihe  to  have\%L  per  ann,  as  long  as  Jhe  lives;  and  the  teftatOf 
having  two  fons,  the  eldeft,  which  was  dead  in  his  life-timei 
leaving  a  daughter,  who  was  heir  general,  yet  the  youngeft  ion 
went  away  with  the  land ',  and  that  cafe,  as  appears  by  the  ad* 
journments  on  the  Rolls,  was  depending  for  a  confiderable  dme^ 
fo  that  feems  to  have  been  fettled  with  great  judgment  and  de^- 
liberation)  and  in  that  cafe  there  were  feveral  expreffions  to 
(hew  he  never  meant  that  his  heir  general  ihould  take. 

.  ^  As  to  the  cafe  of  Goodwright  and  Cornijb^  which  has  been        j^gg 
cited,  he  faid,  it  was  nothing  at  all  to  the  purpofei  and  diere- 
fore  he  took  notice  of  it  laft  of  all. 

And 


And  upon  ^  whole  conchded^  that  the  words  of  this  wifi 
were  fuffcient  to  veft  tbe  eilate  in  queftion  in  the  heirs  mmle 
of  the  body  of  the  great  grandfather;  i^,  Becaufe  natural  rea- 
foHs  common  (epfe^  and  the  intent  of  the  teftator,  call  aloud  foi* 
iU  %4ly^  Becaufe  the  arguments  to  the  contrary  are  now 
brought  into,  a  very  narrow  compafs  and  weigh^  34/^,  That 
die  weight  of  tbem»  if  any^  was  over-weighed  by  judicial  re- 
(olutions  in  much  ftronger  cafes :  and  therefore  the  Only  doubt 
now  remaining  was,  how  this  truft  was  to  be  executed ;  in  coa* 
fidering  whereof  he  faid,  that  the  limitation  to  the  heirs  males 
in  ^int  plural  number  made  no  manner  of  difficulty,  for  fo  was 
Sbelley^s  cafe;  and  when  a  conveyance  comes  to  be  made,  it 
muft  be  to  the  perfon  who  is  heir  male  in  the  Angular  number, 
and  the  words  are  better  and  more  fkilful  in  the  plural  number 
than  they  would  have  been  if  they  had  only  been  in  the  Angular,  * 
as  they  both  denote  the  perfon  who  is  to  take,  and  do  at  the 
fame  time  defcribe  the  quantity  of  the  eftate  he  is  to  take. 

And  thereupon  decreed  that  the  truftees  fhould  execute  a  con- 
veyance to  Edward  Barkham^  and  the  heirs  male  of  the  body  of 
his  great  grandfather,  for  in  this  cafe  aquitas  fequitur  legim^  and 
the  conveyance  mufl  be  as  near  the  intent  of  the  tefhitor  as  may 
be,  according  to  the  before-mentioned  rule  of  Lit.fi£f.  352,  and 
a  conveyance  was  decreed  accordingly  f. 

f  This  cafe  came  on  afterwards  before  Lord  Hardnvkke,  upon  a  bill  of  revinr, 
when  his  Lordfliip  affirmed  the  above  decree,  but  upon  other  grounds,  which  did 
not  coJflcidk  with  Lord  Ccwper's  teafocs.  For  the  fatisfaaion  of  tlte  reader  refpcaing 
tjiis  intcjcate  doftflnc,  the  editor  begs  leave  to  refer  him  to  the  learned  and  ijjgenioua 
note  of  Mr.  Hargrave,  in  his  edition  of  Lord  Coke"^  Firft  Inftitutc.(notc»3,  foUoa4  b.) 
where  he  will  find  Lord  Cckt's  doftrijic,  its  principles  and  diftin^ions,  and  the  fcveral 
authorities  and  cafes  relative  to  it,  tlioroughly  confidercd,  and  explained  with  Ae  ut- 
tfiQiSk  olmmiefst  accuracy,  and  judgment ;  to  which  is  fubjoincd  a  note  of  Ix/rd  HarJ- 
nvicke^i  opinioa  upon  his  affirming  the  decree  of  Lord  Ciwffr  in  the  above  cafe.— The 
editor  aWo  refers  the  reader  to  a  fubfequent  note  in  Mr.  Hargrave^s  editicn,  164  a% 
in  whUh  Mr»/f.  obfcrves,  that  a  cafe  had  been  decided  in  the  Court  of  King's  Bench,, 
after  three  arguments,  againft  applying  the  rule  to  a  iiotlly  fy\Ues  and  others  v»  PaJmerp 
5  Buripyvs,  :(6i  5.-^0  another  cafe  alfo,  which  under>vent  as  thorough  aninveftigation,. 
tbe  Court  of  Erthcquer,  as  he  had  underftood,  refused  to  apply  the  rule  to  a  marriage 
fitthminty  Evant  oa  the  demife  of  Burtonjbaw  v.  fP'tfitMy  deicrmincd  in  a  fpccial 
verdia  in  Scacc.  Mich.  1774,  or  Hill.  1775.  The  caafe  had  received  a  ytJor  deter- 
mination in  B\  R.  in  a  cafe  referred  in  «n  ejcftment,  in  which  B*  was  defendant,  and 
there  the  cafe  was  argued  three  times.  In  both  courts  the  judgment  was  againft 
Mr.  M.  Tbi  queftion  upon  the  conftruaion  of  b<iri  fmaU  if  tht  Ka'y^  coolidered 
as  wordt  of  gurchafe,  was  only  a  fecoodvy  pjoiat  j  but  wncthcr  it  vva*  deb^tcJ  or  not  ia 
k*  B.  hi  was  not  then  informed. 
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Northey  verfiu  Burbage*  Cafe  296. 

€  Cbke,  ^6,  1  Eqp  ibr.  1649  c  S,  9,  and  33I9  c,  4*  S.  C.  Oilb*  Eq.  Rep*  t$6.  S.  C.  9  Mod. 
104.  I  Won.  340.  S.  C.  and  h^*  4S7«  «  Vcrib  105.  545.  710.  1  Vesey,  iit.  201.  sAdu 
III.  ISO*  329.    Brawn*! Rep.  386.    CowpcrU  Rtp.  309. 

IN  this  cafe  It  was  feid  by  the  coanfel,  and  agreed  to  by  the  By  a  devi'ft  to 
court,  that  a  devifc  to  all  his  children  and  g^^^childrcn'^J^^j'^.jJJ^ 
extends  only  to  tfaofe  who  were  in  {^  at  the  time  when  the  none  can  tak^ 
will  was  made;  for  then  the  will  fpeaks,  and  none  born  after  an  in  ^  at  the 
afe  to  be  let  in,  unlcfs  there  had  been  future  words  in  the  will,  ||,^jj,y  ^J^^w 
Id  all  his  children  or  grandchildren  which  fhould  be  born  or  be  wiii,un]«rf  there 

^  are  future  worde 

uving  at  his  deatfa.  which  ihcw  the 

teilator*!  intenV 
t  I  Yen.  397.     Salk.  4a6,    - 

1 2ilfyy  That  a  grandchSd  is  not,  widiia  the  cuftoni  of  London^  a  grandchild  pi 
to  come  in  for  his  fiither  or  mother's  Ihare,  together  with  the  \J^S!^^b1L 
other  children  of  a  freeman ;  and  this  has  been  fettled  by  the  ^J^  t^  • 

'  ^  ihaie  bj  the 

prefent  Lord  Chancellor,  %  where  a  deed,  by  way  of  provifion  for  cuftom. 

a  grandchild,  being  made  by  the  grandfather,  after  the  fathei-'s  t  •  V«n*  •«•• 

deadi,  in  order  to  introduce  him  iot^  Us  Other's  place,  waa 
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fet  afide,  as  made  in  fraud  of  the  cuftom  againft  the  fiirviving 

^  children. 

Vid*  3  Atk*  450.     1  Wmi.  516. 

Though  a  free.  %  ^{Ifyj  The  teftator  in  the  principal  cafe  being  a  freeman  of 
^^iu  decTaitn  London^  by  his  will,  in  writing,  declared,  that  *  he  had  given 
that  he  had      looo/.  to  one,  looo/.  to  another,  and  fo  to  others  of  his  chil- 

givcniomeofhis  ^  '  ' 

children  1000/.  dren,  in  full  of  their  orphanage  part,  by  the  cuftom  of  London  i 
of  the'ir  orphan-  yet  this  vcry  declaration  let  them  in,  bringing  thofe  fums  into 
Sit^c^'de^''  /j&/fA^«/,  to  their  full  cuftomary  fharcs  of  the  whole:  but  whe- 
daration,  upon  ^^^  thc  fum  mentioned  in  the  witt  fliould  be  taken  to  be  the 

bringing  the  ad- 

<vancement  into  whole  of  what  the  teftator  had  given  them,  or  if  the  parties 
ticTdfcm  to"'*'  concerned  were  at  liberty  to  prove  more  paid  to  them,  was  thc 
their  fuU  cuf.  greater  queftion,  and  thc  court  feemed  inclinable  to  let  them 
but  whether      into  the  proof  thereof. 

proof  will  be  ad- 
mitted to  fliew  that  the  advancement  was  more  than  declared  by  the  father,  ^  / 

I  2  Vera.  107.  37s.  588.611.  653.  1  Wins.  97.  3  Wins.  113.  Cafes  temp.  Talb.  124,  and  126. 
Iwf.devifescoo/.  4'^^)  A  dcvifc  of  500/.  apiccc  to  two  of  his  grandchildren 
tST^raTdc^hU-  ^y  name  J  and  if  either  of  th^m  died,  their  (hare  to  go  to  thc 
dren  by  name}  furvivor;  and  if  they  bodi  died,  then  (heir  fluires  to  their  mo- 
thf  m  die,  his  thcr :  onc  of  them  died  in  the  life-time  of  the  teftator,  yet  his 
Scfiil^imf  ^^^^  '^^^^  ^y  *^  cxprcfs  words  of  this  will  to  the  other  grand- 
one  of  them      child,  and  vi^as  held  to  be  no  lapfed  legacy, 

dies  in  the  life-  '  r  O     7 

time  of  thc  teftator,  hi«  ihve  iball  go  to  the  furvhrory  aod  is  9a(  a  lapfed  legacy. 

Cafe  297.  +  Piggot  yerfus  Penrice. 

Ante,  %6/^./tcui,  i  £q.  abr.  209.  13.  S.  C.  and  21 1, pi.  22.  Cafes  temp>  Talb.  26S.  Cilb.  £q.  Rqb 
309  and  237.     2  Atk.  450.     1  Wiifon,  333.'    Cowper,  299.  and  7  Brown's  Pari.  Cafasy  467. 

jf.  derifestoherrr^HIS  was  an  appeal  fipom  the  Rolls;  and  the  only  twa 
»anniJ!  fmake  ±  P^i"^^  in  qucftion  wcrc,  i/,  Whcrc  thc  Ceftatrix  by  wdl 
my  niece  G.  ex-  dcvifed  in  this  manner,  /  mate  my  niece  Gore  (Jince  married  to 
goods,  lands,  and  Sir  Hcnry  Penrice)  executrix  of  all  my  goods,  lands j  and  chattels^ 

€bfittelsx  v^  dies,  \ 

not  having  any  leafehold  intereft,  yet  her  lands  of  inheritance  pafa  not  by  thefe  words. 

t  See  the  cafe  of  Midomt  y.  Fmu^  3  Atk.  486.  and  i  Veaey,  10.  T^  teftator 
mt  the  end  of  his  willdevifed  as  follows :  <<  All  the  reft,  rcfidue,  and  remainder  of  oy 
goods,  chattelr,  and  pedonal  cAate,  together  with  my  real  eflate,  not  hereinbefore  dertfed, 
I  give  to  my  wife,  whom  I  appoint  myjolc  eicecufrts***  It  was  held,  that  the  words, 
to^etbtr  with  0ry  real  ^ate,  paffed  a  ire,  notwithfiaadlng  they  were  accompanied 

mash  the  mosAh  goodi^  cbMl'i  wd.  pvipivU  cftift* 

whether 
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Vvfae^er  any,  Hud  what,  eftate  pailfd  in  the  lands  hy  this  devife  i 
it  appearing  in  the  caufe,  that  the  teflatrix  had  no  ttrm  or  in- 
tereft  for  years  in  any  lands  whatfoever,  but  an  eftate  of  inhe* 
ritanee  in  the  lands  in  queftion. 

The  fecond  point  was.  Where  riie  teftatrix  had  made  a  fettle- 
tnent^  widi  power  of  revocation,  by  writing,  executed  under 
hand  and  feal  in  Ae  prefence  of  three  witnefTes,  not  being 
inenial  fervants^  and  (bme  time  after  being  indifpofed,  wrote  a 
letter,  which  was  proved  and  read  in  the  caufc,  fignifying  her 
intentions  to  revoke  thofe  ufes,  and  defiring  a  deed  might  be 
prepared  purfuant  to  her  power  for  revocation  thereof,  and  fet^ 
ding  *  the  fame  6n  her  niece  Gore^  whedier  this  (hould  amount  ±^2 
to  a  revocation,  (he  djring  before  any  deed  was  prepared,,  or  any 
revocation  a£hiaUy  made  i 

As  to  the  firft  point,  it  was  argued  that  this  devife  was  fuf- 
ficient  to  pais  the  lands,  and  to  give  the  devifee  an  eftate  of 
inheritance  therein  t  that  if  it  were  odierwife,  the  Word  lands 
would  be  ufelefs,  and  muft  be  rejeded,  there  being  no  terms 
or  interefts  for  years  in  any  other  lands  $  that  if  one  fays  in  his 
will,  f  /  mate  fuch  a  om  univerfal  beir^  that  will  pafs  mt  only  f  Cafes  temp; 
hh  real  eftatiy  but  bis  ferfinal  ejlate  lUewife  i  and  this  has '^*'*'*  *^** 
been  oftentimes  allowed,  and  yet  thefe  words  are  as  improper, 
and  as  little  applicable  to  a  perfonal  eftate,  as  the  words  in  the 
prefent  cafe  are  to  a  real  eftate  ;  that  by  making  her  niece 
executrix  of  her  lands,  (he  gave  her  a  power  to  fell  and  difpofe 
of  her  lands,  and  that  without  queftion  would  have  pafled  a 
ht ;  and  by  this  devife  the  lands  are  made  fubjeft  to  the  pay- 
ment of  debts,  and  under  the  controul  and  management  of  the 
executrix,  in  Ae  £une  manner  as  the  goods  and-  chattels 
iriiereof  ihe  is  made  executrix  in  the  fiune  daufe;  and  if  ihe 
Ihould  have  but  an  eftate  for  life  therein,  ihe  might  poiSbly  die 
before  ftie  were  reimburfed  out  of  die  rents  and  profits  what  ihe 
had  paid  for  debts,  which  is  the  reafon  diat  a  devife  to  onr-iny^ 
ing  my  debts  will  pafs  a  fee. 

X  As  to  the  fecond  point,  it  ^as  argued,  from  fcvcral  expref-  j  %  Vem.  69. 
Sons  in  die  Ittter,  diat  ibe  had  a  manifeft  intention  to  revoke  p.^^^**^'  lilJ. 

a77.     a  WoM.  *a7»  •ad  499.    t  Atk.  563.    3  Atk.  1$^ 

G  g  a  the 
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the  fetdement ;  that  (he  went  as  far  as  fhe  could  towards  it ; 
that  ibe  exprefsly  gave  dire£tions  to  have  a  deed  prepared  for 
that  purpofe,  and  that  the  reafon  of  its  being  not  compleatcd 
was  her  dying  fo  foon,  which  was  die  aA  of  God ;  that  if  dus 
letter  had  been  fealed  and  attefted,  purfuant  to  the  power,  it 
would  without  queftion  have  been  a  fufficient  revoca^on :  and 
1 1  Eq.  abr.  they  cited  the  f  Earl  of  jCbemarle^s  cafi^  where  a  power  of  revo- 
fi7i»c.4.s.C.  c^rion  was  to  be  in  the  prefence  of  fix  witnefles,  whereof 
three  to  be  peers ;  yet  it  was  held  in  *  diat  cafe,  that  if  die 
perfon  were  beyond  fea,  or  under  any  di&bility  of  having  thre« 
peers,  and  purfued  his  power  of  revocadon  in  all  other  circuQi- 
ftances,  dut  it  would  be  effei%tal  in  a  court  of  equity. 

But  my  Lord  ChanceHor  was  fo  dear  of  opinion  in  both 
points  againft  them,  that  he  affirmed  the  decree  without  hearing 
Ch^  couniel  on  the  other  fide,  i  As  to  the  firft  point,  he  fiud, 
whatever  his  private  opinion  might  be  of  the  intent  of  the 
teftatrix  to  give  her  niece  thefe  lands,  yet  in  pQin|  of  judg- 
ment he  could  not  decree  for  her;  that  it  was  a  moft  known 
and  eftablifhed  rule  Of  laWy  that  an  heir  is  never  to  be  dif- 
inherited  but  by  expreis  words  or  neceflary  implication  ;  that 
ft  Rolls  abr.  here  were  neither  in  this  cafe;  that  the  word  %  lands  was  not, 
'^*  however,  ufelefi  or  to  be  rejeded,  for  that  in  all  probabilitj 

there  might'  be  rents  in  arrear  of  thefe  lands,  and  by  making 
her  executrix  of  her  lands,  the  jrents  of  thofe  lands  would  pafs; 
that  nothing  certain  could  be  inferred  from  fucb  a  devife^  anJ 
therefore  he  muil  not  break  into  the  fetded  rules  of  law  to 
fupport  it. 

fiC^.tbr.  191,  I  As  to  the  (econd  point,  there  might  be  good  reaibns  for  put- 
.#.s.c.aa4P.  ting  herfclf  under  that  reftiaint,  in  the  manner  of  revocadon,  to 
prevent  furprize  or  inadvertency;  that  here  was  no  pretence  of 
any  obftrufdon  fix>m  the  perfons  who  claimed  under  that  fet- 
dement ;  that  here  was  nothing  more  than  beQieaking  a  revo- 
cation, and  the  completion  of  it  prevented  by  her  death  i  that 
no  cafe  had  ever  yet  gone  (b  &r,  and  therefore  it  was  Coo  bard 
for  him,  and  affinn^  Ae  decree^ 


In  Curia  Cancellariae. 

If^U ;  The  teftatrix  by  will  gave  part  of  thefe.  lands  to  cha^ 
ritable  ufes,  and  they  were  decreed*  at  the  Rolls  to  be  good 
as.  an  appointment  upon  the  z&  of  parllamenty  notwithftandr 
ing  there  was  no  revocation ;  but  that  pomt  was  not  now 
brought  in  queftion. 

*  Hele  verfus  Bond.  Cafe  298. 

May  9* 
2  Sq,  abr*  342*  pi.  6.  S.  C.     z  Coke,  173,  b.  16  Vin.  abr«  4969  pU  i3>  and  498,  pi.  i.    s  Tentria, 
^98*    a  £q*  abr.  671,  c.  3«    2  Burrowt^  ix36«'   aVesey,  211. 

j1  Makes  a  fetdemcnt,  wherein  was  a  power  diat  he  might,  one  makes  a 
•^^  •  from  time  to  time,  by  deed  or  writing  under  his  hand  and  ^"^*"^"*^p^i*'* 
feal,  revoke  the  ufes  thereof,  and  by  the  fame^  or  any  other  to  reroke  it, 
deed,  limit  and  declare  new  ufes  :   in  purfuance  of  this  power,  deed/or  any™ 
he  revokes  the  old  ufes,  and  by  the  feme  deed  limits  new  ufes,  ^^*»*:'>  ^^J",^"!* 

'  '  'to  time,  to  limit 

without  annexing  any  new  power  of  revocation  to  diefe  newnevv  ufes;  he 
ules }  afterwards,  thinking  he  had,  by  virtue  of  the  firft  iettlemexit,  tiement,  and 
a  power  of  revocation,  toties  quBties^  he  by  another  deed  revokes  {j^'^^*^^:^^"^^' 
the  laft  ufes,  and  again  declares  other  ufes  of  the  lame  lands  j  further  power 

'  ^  'to  hirafclf ;  he 

and  if  he  had  fuch  power  was  the  queftion*  c.mnot  by  virtue 

of  the  firft  power  limit  any  other  ul^. 

It  was  agreed  he  might,  in  the  deed  of  revocation,  have  an- 
nexed a  power  of  revoking  the  ufes  thereby  declared,  and  might 
afterwards  have  executed  that  power  accordingly  \  But  in  this 
cafe  there  being  no  fuch  new  power  of  revocation  annexed  to 
the  new  ufes,  it  was  decreed,  that  his  new  power  of  revocation 
was  executed,  and  at  an  end,  and  by  confequence  that  the  re- 
vocation after¥^ards  was  without  any  warrant,  and  fo  the  ufes 
limited  upon  the  firft  revocation  muft  ftand  j  and  this  was*  this 
day  affirmed  in  the  Houfe  of  Peers,  and  agreed  to  be  entirely  a 
new  cafe,  and  was  very  elaborately  afgued  on  both  fides.  , 


0^3  ©E 
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Cafe  299.  Furfaker  and  Robinfon. 

'  £q.  abr.  I23>  pl«  9*  S.  C.      Qilb.  Chan.  243.  156.      GUb.  £q.  Rep.  139.  S.  C«    2  Vtrtu  9$^ 
*Wms.465.    »Ve«cy,  582. 

Equity  trfji  not  /^\^^  ^^^^^^  ^^  l^utidsj  which  by  the  cuftom  of  the  manoc 
fuppiy  the  want  1     f  could  onlv  pafs  bv  dcci  furrcnder,  or  admittance,  and 

ot  a  furrender,     ^-*^  '*^  ^  '. 

in  behalf  of  A  haying  a  natural  daughter,  does  by  deed,  m  confideration  or 
'^*^'  *  *  300/.  therein  mentioned  to  be  paid  by  the  faid  daughter,  grant 
and  convey  thofe  lands  to  her  and  her  heirs,  and  (he  was  ad- 
mitted accordingly,  but  no  furrender  was  made  of  thefe  lands, 
as  the  cuftom  required ;  and  at  the  foot  of  the  admittance  was  a 
provifo,  that  her  reputed  father  fhould  hold  and  enjoy  thofe  lands 
for  his  life  ;  and  alfo  in  the  deed  was  a  covenant  for  further 
afltirance ;  but  for  want  of  a  furrender,  according  to  the  cuftom 
of  the  manor,  this  was  agreed  to  be  a  defe£Uve  conveyance :  fo 
this  bill  was  brought  againft  the  heir  at  law  tQ  fuppiy  thejdefed^ 
and  to  have  further  afliirance  according  to  the  covenant;  and 
whether  this  court  could  fuppiy  it  in  behalf  of  a  natural  daugh- 
ter was  the  fuigle  queftion. 

It 
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It  ^mA  urgied  for  the  daughter,  that  (he  was  to  be  confidered 
as  a  purchafer,  having  paid  300/.  for  it;  but  it  was  laid  on  the 
other  fide,  that  though  the  300/.  was  mentioned  in  the  deed  to 
be  paid,  yet  the  plaintiff  *  could  not  make  any  proof  that  the  47  C^ 
money  was  paid :  it  was  dien  further  urged  for  the  plaintiff,  that 
after  her  birth,  her  father  had  married  her  mother,  and  there- 
fore,  though  fhe  was  a  baftard  by  our  law,  yet  by  the  law  of 
the  Spiritual  Court  fhe  was  looked  upon  as  a  mulier  puifne^  though 
before  the  marriage  fhe  was  baftard  eigne^  for  that,  by  their  law, 
matrimonium  fubfequens  toUit  peccaium  precedens ;  but  of  this  mar- 
riage with  her  mother  likewife  fhe  made  no  proof :  then  it  was 
urged,  that  fhe  being  his  natural  daughter,  he  was  by  the  law 
of  nature  obliged  to  provide  for  her ;  and  that  diis  court  ought 
to  fupply  a  defe£Uve  conveyance  intended  for  that  purpofe,  as  it 
had  done*  in  many  inftances  for  younger  children  \  and  the 
rather,  by  reafon  of  the  exprefs  covenant  for  further  affurance^ 
which  they  came  here  to  have  a  fpecific  performance  of;  and 
that  (he  ought  to  be  looked  upon  as  a  purchafer,  and  to  have  the 
benefit  of  that  covenant. 

On  ^e  other  fide  it  was  argued  by  Sir  Thomas  PowtSy  and 
others,  that  though  the  reputed  father,  if  he  thought  her  to  be  his 
child,  was  by  the  law  of  nature  obliged  to  provide  for  her,  yet 
nobody  eHe  was  ;  that  this  court  was  under  no  fuch  obligation  ; 
that  fhe  was  to  be  confidered  now  as  a  mere  flranger,  and  to 
fupply  a  voluntary  defcftive  conveyance  for  a  fh"anger,  againft 
an  heir  at  law,  was  what  was  never  attempted  before ;  that  (he 
was  to  be  confidered  as  nuUius  fiKa^  and  could  not  be  con- 
fidered as  a  child  in  any  court,  and  that  this  court  was  to 
follow  the  law  in  fuch  cafes  5  that  though  her  father  might 
have  a  great  afFeftion  for  her,  yet  that  was  no  fiich  afTedlon  as 
would  raife  a  ufe  at  law ;  that  the  covenant  for  further  afTu/ance 
could  not  at  all  help  the  cafe,  where  the  original  conveyance 
itfelf  was  void ;  that  if  a  man  covenants  to  ftand  feifed  to  the 
ufe  of  a  mere  flranger,  and  covenants  to  make  further  afTurance, 
this  covenant  depending  on  the  nature  of  the  conveyance,  if 
Aat  be  voidj  the  covenant,  *  which  is  only  auxiliary,  and  goes       47^^ 

G  g  4  along  *^ 
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along  with  the  eftate,  muft  be  void  too ;  that  this  was  a  copyhold 

that  could  not  be  affie^ed  even  by  a  judgment  at  law»  much 

lefs  by  a  covenant  that  would  not  bind  the  heir  at  law  of  the 

•(•  I  (aDc  XS7.  copyhold ',  that  in  the  cafe  of  f  Kettle  and  Thompfin^  in  the  time 

»  VocT,  581.    ^^  ^1  ^^^  Somersy  it  was  held,  that  a  man  was  not  obliged  to 

J*  p3  ^^'  5°**  provide  fcr  his  grandchildren,  as  he  was  for  his  children,  ^i^ch 

were  &en  laid  to  be  in  the  nature  of  a  debt  upon  him,  and  as  he 

was  obliged  to  pay  his  debts,  this  was  a  debt  of  nature,  which  he 

was  likewife  obliged  to  pay,  but  not  to  his  grandchildren ;  (but 

my  Lord  Chancellor  feemed  not  to  be  fatisfied  with  the  diflFerence, 

and  faid,  by  die  ftatute  law  of  43  Eliz.  a  man  was  obliged  to  pro*' 

vide  for  his  grandchildren  :)  but  as  to  the  cafe  in  queftion,  die 

court  Mras  of  the  fame  opinion,  for  the  reafons  before  given,  an4 

}  Vld.  1  Wms,  difmifled  the  appeal  from  the  Rolls ;  t  And  as  to  the  proviib  at  the 

foot  of  die  admittance,  it  was  held  repugnant  and  void^  accord-i 

ing  to  a  cafe  Cre.  Car,  or  Cnu  Jac.  and  the  <Uftiii£tiw  ta^ken  bi 

4  CO0  Kite  suad^inton. 

Cafe  300.  Howell  and  Price. 

Ante,  ft.  loi.  456.  Ant2,  413.  S.  C.  a  Vem.  701.  S.  C.  x  Eq.  abr.  270^^.  7.  S,.C.  13ft 
pi.  5.  GHb.  £q.  Rfp,  106.  S.  C,  1  Salk.  450.  i  Wmt.  £91.  347.  1  Wms.  455.  664.  3  Wvs. 
tsS.  4  Viner,  456,  pi.  9.  6  Brown's  Pari.  Cafes,  520.  x  Coke*s  Inft.  Hug.  ad.  208  b.  to  109  b. 
§  TfpeJde/I  y,  Ttueddeii^  determined  upon  demurrer  Jitfy  189X786. 

The  perfonai  ^  |  A  HIS  caufe  now  Came  on  again  to  be  argued,  on  fevenJ 
•ppuld^'^b  e^o.  X  precedents  produced,  that  the  perfonai  cftate  in  die 
Aeration  of  the  hands  of  the  exccutor,  whether  it  wci'c  exprefsly  devifed^to  him^ 
ms  well  of  an  or  camc  to  him  only  by  virtue  of  (lis  being  made  executor,  diat 
tr^lTh^l  in  both  cafes,  unlefs  there  was  an  exprefs  daufe  to  exempt  it^ 
» whether  the      ^j^^^  j^  fljould  be  applied  in  eafe  and  exoneration  of  the  real 

executor  takict  ^'^ 

i  as  executor,    cftate  i  and  diat  as  well  in  behalf  of  a  devifee  or  bares  faSus 
2^m,  unlefs    of  the  fcal  cftate,  as  of  the  bitres  natuSj  for  which  the  cafes 
ii'^prrr*'   cited  were  Qray  andGro],  aicbeJlerqndPhiUips,HakandHaley 
and  other  cafes. 

My  Lord  Chancellor  was  now  clear  of  opinion,  diat  the  per* 

fonal  eftate  in  this  cafe  muft  be  applied  accordingly ;   fcr  he 

478       iaid  here  was  plainly  a  debt,  though  it  was  a  ^-debt  of  a  fpecial 

h  It  is  unncceflary  to  ftate  the  above  cafe  of  Ttveddell  ▼.  Tnctddell^  as  the  Reader 
wit!  find  it  inferted  in  Mr.  SrowtTt  Additional  Reports  of  Cafes  in  Chancery,  and 
much  more  amply  and  accurately  ftated  dun  it  could  have  been  in  this  publication. 

Iiatuif 
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aaturep  and  for  which  the  iecurity  was  limited ;  for  on  failufv 
of  paqrment  on  any  ASchaebnas^daj^  the  mortg^ee  might  bring 
his  ejedment,  and  recover  the  pofleffion,  which  he  fhould  hold 
till  his  debt  is  Satisfied,  or  till  payment  by  the  mortgagor  or 
his  heirs  i  and  though  no  afiion  of  debt  or  covenant  lay,  yet 
£nce  there  was  a  remedy  for  it,  he  thoyght  it  clearly  a  debt ; 
and  that  the  devife  to  his  executors,  as  well  to  pay  his  debts, 
as  to  levy  his  debts,  plainly  (hewed  his  intention  to  difcharge 
all  his  debts  diereout ;  and  therefore  this  being  a  debt,  though 
of  a  fpecial  nature,  muft  be  paid  amongft  die  reft,  though  the 
plaintiff  was  not  the  immediate  heir  to  the  mortgagor,  b^jt  only 
the  heir  of  the  heir« 

Anonymous.  Cafe  301. 

3  Woks*  39s* 

IT  was  hdd  by  my  Lord  Chancellor,  that,  upon  the  Statute  ^j^^^^^j 
of  Frauds  and  Perjuries,  a  judgment  fhall  have  no  relation  fl»»Ji.*»«^«  «» 
but  from  the  time  of  the  figning,  not  only  as  againft  purchafers  from  the  tim* 
of  the  lands  themfelvcs,  but  alfo  as  againft  prior  judgments  en-  ^    ^^^^, 
tered  in  the  grand  feffions  of  WaUs^  to  which  that  ftatute  does 
not  extend  ;   and  therefore,  as  objc<aed,  the  judgment  in  the  ; 

Common  Pleas,  though  fubfequent  in  time  to  the  other  judg- 
ments at  (he  grand  feffions,  yet  if  it  might  relate  to  the  firft 
day  of  the  term^  it  would  take  place  of  the  other  judgments  : 
but  my  Lord  faid,  that  a  man  who  trufted  his  money  on  a 
judgment,  was  in  fome  fort  a  purchafer  of  the  land,  as  he 
ipight  take   out  execution^  and   extend  the   land   itfelf,  and  .^ 

therefore  if  he  found  no  judgment  prior,  he  thought  his  fecurity  k 

good  ;  and  that  the  rule  the  ftatute  had  laid  down  for  the  fafety  9 

of  purchafers  of  the  lands  themfelves,  was  a  good  rule  to  follow 
in  the  prefent  cafe,  and  the  relations  were  not  to  be  favoured  ii| 
a  court  of  equity, 

*  But  Sir  Thomas  Pawis  infifted  ftrongly,  that  the  ftatute  ex-       4]^^ 
tended  only  to  purchafers  of  the  lands,  ajid  therefore  faid,  a 
judgment  ftiould  have  the  fame  relation  ftill,  as  it  would  have 
had  a(  common  law  agfvix>ft  a  volunt^  i/sttlement^  or  againft 

one 
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one  who  came  to  the  lands  by  any  conveyance  without  ralm* 
able  confideration^  and  this  was  not  denied  by  the  court :  but 
in  die  prefent  cafe,  if  the  fubfequent  judgment  in  the  Common 
Pleas  Ihould  hare  fuch  relation^  it  would  defeat  real  creditorS| 
who  trufted  to  the  priority  of  their  judgment,  which  my 
Lord  Chancellor  thought  ought  not  to  be  overthn>wn  by  a 
ii^on  of  law* 


D£ 
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•D  JE  ^» 

T^rmino  S.  Hillarii^ 
1717. 
In  CyRiA  Canceli^arub. 

>■■■.■■■>■  .  '    ■  ..    ■  ■!    '  H'  I  ■  ^ 

Marfljall  wr/Z^  Frank  &  Ux*.  Cafe  302, 

ft  Eq.  abr.  70,  c.  S.  sSx,  c.  2.  S.-C.    Gilb.  Rep.  143.  S.  C* 

ONE  having  ilTue  a  daughter  by-fais  firft  wife,  who  waswhexeafette- 
dead,  and  being  poffeffed  of  feveral  mcffuages  for  a  term  ^^"/^J^^j^ 
pf  999  years,  makes  a  mortgage  of  them  for  fecuring  the  fum  «^'<^^>  ^^^^g^ 
of  100  /•  and  after,  on  bis  marriage,  gives  bond  to  truftees  to  to  the  intenc  oi 
Jeave  200/.  to  his  intended  wife  at  his  death  ;  then  the  mar-**  P*«»^«» 
riage  takes  effe^  and  the  wife  being  poileiled  of  a  leafehold 
rftate,  the  hufband,  in  confideration  of  his  wife's  having  joined 
with  him  in  the  fide  and  difpofition  of  her  leafehold  eftate,  and 
alfo  in  confideration  of  the  delivery  up  of  the  bond,  by  inden- 
tures of  leaie'  and  releafe  grants,  bargains,  fells,  and  demifes  his 
own  leafehold  eftate  to  truftees,  and  their  heirs,  to  the  ufe  of    ' 
himfelf  and  his  wife,  for  their  lives,  and  the  life  of  the  fur- 
vivor  of  them,  remainder  to  the  heirs  of  the  wife,  and  cove- 
nants that  he  was  feifed  in  fee ;  then  the  wife   dies  without 
iflue,  but  before  her  death  (he  makes  a  writing  in  nature  of  a 
will,  and  ti^ereby  dcvifes  the  premiftes  fo  fettled  pn  her  to  the 

plaintif}^ 
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plaintiflT,  and  his  heirs ;  and  the  plaindfT  after  got  a  releaft 
481  from  the  heir  at  law  of  the  *  wife  ;  the  hufband  afterwards,  on 
the  marriage  of  his  daughter  with  the  defendant  Franky  enters 
into  articles,  whereby  he  agrees  to  fettle  and  convey  the  pre- 
mifles  on  the  defendant  and  his  wife,  and  their  ifTiie ;  ^nd  the 
defendant  afterwards  having  notice  of  the  firft  fettlemenr,  pays 
oiF  the  mortgage,  and  takes  an  aiEgnment  of  the  mortgage 
term ;  and  this  bill  was  brought  by  the  plaintiff,  as  devifee  of 
the  defendant's  mother,  to  have  a  redemption  of  the  term, 
ind  the  benefit  of  the  devife :  the  defendant  pleaded  the  arti- 
cles niade  on  his  marriage,  and  that  he  was  a  purchafer  for 
valuable  confideration,  and  had  no  notice  of  the  firfl  fettlement, 
but  would  not  fwear  this  plea ;  fo  the  plea  being  over-ruled,  and 
his  title  fet  forth  by  way  of  anfwer,  as  before, 

It  was  now  infifled  for  the  defendants,  that  admitting  any 
thing  pailed  by  the  leafe  and  releafe  to  the  mother,  under 
whom  the  plaintiff  claimed,  yet  that  it  was  only  a  voluntary 
fettlement,  and  therefore  ought  not  to  take  place  againfl  the 
defendants,  who  were  purchafers  for  valuable  confideration, 
and,  as  they  pretended,  without  notice,  though  this  was  not 
fworn. 

That  the  fettlement  was  voluntary  appeared  from  its  being 
made  after  marriage,  and  the  confideration  of  the  wife's  hav- 
ing joined  with  her  hufband  in  the  fale  of  her  efbte  was 
nothing,  that  being  only  leafehold  \  the  hufband  had  abfolute 
power  to  difpofe  of  it  without  her,  and  therefore  her  con- 
fent  or  concurrence  no  confideration  ;  and  as  to  the  delivery 
up  of  the  bond,  that  was  now  out  of  the  cafe,  (he  dying  before 
her  hufband.  • 

But  idlyy  It  was  infifled,  that  nothing  at  all  pafled  by  the 
fettlement,  for  it  being  only  a  term  in  grofs,  no  ufe^pafTed 
to  the  trufVees,  by  the  flatute  of  27  H.  8.  which  only  raifed  an 
ufe  where  the  perfon  was  feifed ;  that  by  the  leafe  for  a  year, 
which  was  only  a  bargain  and  fale,  no  ufe  pafled,  and  there  v/as 
no  attornment  to  vefl  it  as  a  reverflon,  and  the  releafe  being 

to 
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to  inure  ♦  upon  it,  by  way  of  ci  Jargement  of  eftate,  if  nothing  ^gj 
pafled  by  the  leafe,  or  if  no  pofleffion  was  transferred  by 
that,  then  there  vras  no  eftate  whereon  the  releafe  could  ope- 
rate, and  whatever  confideratlon  it  might  have  in  equity  to 
create  a  truft,  could  not  a£Fe£t  the  defendants,  who  had  both 
law  and  equity  on  their  fide ;  law  by  an  affigoment  of  the  legal 
intereft  from  the  mortgagee,  and  equity  as  purchafers  for  a 
valuable  confideratton. 

That  befides,  the  eftate  fettled  on  the  mother  being  only  » 
term  for  years,  the  limitation  to  her  heirs  was  void  i  and  ad- 
mitting it  had  been  good,  yet  fhe  was  under  coverture,  and 
iiad  no  power  whatfoever  to  make  a  will,  and  confequently 
the  devife  thereof  to  the  plaintiiF  was  void ;  and  then  the  re- 
leafe of  his  heir  at  law  could  have  po  operation,  nor  had  he 
;my  intereft  in  him  to  releafe  ;  and  then  the  term  went  to  the 
hufband,  he  furviving  his  wife,  and  confequendy  this  iettlement 
on  the  defendants  muft  take  place. 

That  the  hufband  was  alfo  the  perfon  entitled  to  take  out  ad- 
uuniftration  to*the  wife,  and  therefore,  admitting  this  iettlement 
ihould  pafs  the  whole  intereft  in  die  term,  yet  the  hufband  might  ^ 

at  any  time  take  out  adminiftration  to  his  wife,  and  thereby  en^^ 
title  himfelf  to  it. 

On  the  other  fide  it  was  infifted,  that  the  hufband  had  ac 
tually  taken  out  letters  of  adminiftration  to  the  wife  ;  and 
though  he  had  not  the  letters  of  adminiftration  in  court,  yet 
it  being  fent  to  the  Mafter  to  enquire  whether  the  lands  com-» 
prifed  in  the  articles  made  on  the  daughter's  marriage  were 
the  Tame  which  were  mentioned  in  the  mother'^  fettlement, 
{there  being  fome  reafon  to  doubt  of  it)  the  court  left  the 
I^aintiff  at  liberty  to  produce  bis  letters  erf*  adminiftration  before 
ihe  Mafter* 

And  my  Lord  Chancellor  was  of  opinion,  that  either  by  vir« 
Cue  of  fuch  adminiftration,  or  by  the  devife  of  the  wife  operat- 
>^jig  as  an  appointment^  or  by  the  releafe  of  the  heir  at  law  of         « 
ibe  mothei^  by  fome,  or  one  of  *  all  thofe  ways,  the  plaintiff 

ought • 
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ought  to  be  let  into  a  redemption  of  die  term }  for  though  tk€ 
ftttlement  could  not  operate  as  a  leafe  and  releafe,  yet  die  huf* 
band  being  in  poflTeffion,  and  not  the  mortgagee,  and  there 
being  die  word  grant  in  die  releafe,  it  todt  efieft  as  a  grant  or 
an  af&gnment  of  his  whole  intereft  at  commoa  bw;  aai 
diough  it  could  not  go  to  die  heirs  of  die  wife,  yet  his  inten^ 
don  being  plain  to  exclude  himfelf  from  the  whole  intereft  of 
his  eftate,  he  fhould  not  after  be  admitted  to  derogate  from  it; 
and  therefore  it  ihould  veft  in  thofe  in  whom  by  law  it  migh^ 
which  was  die  adminiftrator  of  the  wife ;  far  as  the  hufband 
intended  to  diveft  himfelf  of  the  whole  fee,  if  it  had  been  a  fe^ 
there  was  no  reafon,  when  it  appeared  to  be  a  lefs  intereft,  that 
this  fhould  not  pals  ;  and  therefore  was  of  opinion,  that  the 
defendants  obght  to  affign  on  payment  by  the  plaintiff  of  the 
principal  and  intereft,  but  feat  it  to  a  Mafter  to  enquire  as  to  die 
value  of  the  lands. 

Cafe  303.  Pinbury  and  Elkin. 

11  Fthnary, 
^Chtn.  Cafes,  167.  1  Chan.  Cafes,  i.  i  Eq.  abr.  192,  pi.  9.  i  Vera.  3s€.*.  %  Vem.  %t' 
324*.  600.  75B.  (S.  C)  I  Rolls  abr.  610.  7.  I  Wms.  98.  198*.  431.  563.  (S.  C.)  663,  and  748. 
aWms.  4»z.686«  sWmt.  258.  1  Vent.  114.  325.  i  Sid.  450.  Barnardift.  58.  Fita^ib.  68*. 
314.  321.  PoUexfen,  35.  8  Vin.  abr.  (lit.  Derife)  103,  pi.  50.  »  Strange,  758.  Cafes  fiemp. 
Talb.  21  •.  55.  245.  I  Veaejr,  I54».  2  Veaey,  318.  1  Atk.  433.  f  »  Adt.  308 •.  376». 
3  Atk»  283.  I  Burrow,  272.  6  Brown*s  Pari.  Cafes,  909,  and  450*  •  Brown's  Rep*  170  *  •  187. 
Fearne^s  Cont.  Rem.  341  to  37^«— 5  Brown's  Pari.  Cafes,  435. 

The  refcitncei  marked  with  an  aft«iik>  are  to  wthorities  in  which  the  devlfeofer  wis  held  to  betoid* 

jt.  devifes  jdi  A  Man  bj  his  witt  devifes  all  his  goods,  chattels,  and  per- 
his  perfonsi      J^\  (g^  ^tc,  tP  his  wiie  Ejlbiry  provided,  diat  if  fhe  die 

cftate  to  nis 

wife,  provided  widiout  iiTue  by  me,  then  80/.  fliall  remain  to  my  brodier  Jita 
wi^out  iflue  by  J^iSy  and  oiakes  his  wife  executrix,  and  dies.  John  Dams 
SSitmafn  to  ^^^  ***  *^  life-timc  of  die  wife,  and  then  die  wife  dies  witl^a 
my  brother  iffug  •  ^d  this  bill  was  brought  by  the  adminiftrator  of  J^bn 
hu  %^ft  esMu.  Davis  for  the  80/.  and  the  only  queftion  was.  Whether  the 
S«  in^^'fe.  plaintiff  had  any  dde  to  it  upon  die  words  of  diis  will  ?  There 
time  of  the  wife,  ^^g  ^o  doubt  made,  but  that  if  the  devife  over  to  John  Davis 

and  after  the  '  ^ 

wile  dies  without  iflhe  $  Whether  thia  Umitatioa  to  7*  ^*  he  good  fo  as  to  entitle  his  adminiftrato' 

to  it,  ^r 

f  The  cafe  referred  to  in  2  Atk.  308,  BtamcUrk  ▼.  Dtrmtr,  particwiarly  merits  the 
attention  of  the  reader,  in  which  Lord  Hardwieke  has  pronounced  a  very  eUboiace 
decree,  and  c^oimeoted  upon  the  matenal  aiuhoatiea  i«fpe£Uos  this  posat* 

8  were 
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were  good,  the  pkintifl^  as  his  adminiftrator,  would  be  «ittded 
to  It,  t  though  he  died  in  the  life^time  of  the  wife^  the  firfi 
devlfee  i  but  whether  the  devife  over  in  this  cafe  was  good  was 
the  queftion. 

*  It  was  argued  that  it  was  ;  becaufe  the  dying  widiout  iflite  484 
ttf  dse  wife  muft  be  intended  ifying  without  iffue  at  her  deaib^ 
a^id  not,  whenever  there  Jbwid  he  a  failure  rf  ijfue  ef  the  voife^ 
which  might  happen  100  years  hence,  or  more,  for  that  would 
be  a  perpetuity,  and  not  to  be  endured,  and  therefore,  as  dying 
widiout  ifliie  has  7^  two->foM  meaning,  vi%»  either  dying  without 
iffue  at  the  time  of  her  death,  or  dying  without  iflue  whenever 
the  iflTue  fails,  it  fhall  not  be  conftrued  in  Ae  remoter  fenfe  of 
thofe  words,  but  in  the  neareft  and  moft  natural  fenfe  diereo^ 
which  confines  it  to  the  time  of  her  death ;  and  then  the  de- 
vife over  is  good,  and  confequently  die  plaintiff  well  entitled 
to  it ;  and  a  cafe  of  %  Nichotts  verfus  Hooper  was  cited  by  Mr.  { i  Wam.  i$t« 
ff^/Hams  to  that  purpofe. 

Bat  it  was  argued  on  the  other  fide,  that  the  conftru£tion 
muft  be  made  from  the  import  of  the  words,  as  they  fiand  at 
the  time  of  the  will,  and  not  from  any  accident  after ;  that  her 
leaving  no  ii&e  at  the  time  of  her  death  was  an  accident 
fubfequent  to  the  making  of  the  will,  and  therefore  of  no  force 
to  influence  the  conftru&ion  of  this  will ;  that  the  words  were 
general,  and  not  confined  to  the  time  of  her  death,  and  there- 
fore, whenever  the  iflTue  failed,  by  the  import  of  this  devife  the 
80/.  was  to  remain  over,  but  that  being  unlimited^  and  teftding 
to  a  perpetuity  if  a  chattel^  was  againji  all  the  rules  tf  con^ 
Jlru£lion  hitherto  alkwed,  which  had  never  been  carried  beyond 
the  compafs  of  a  life^  or  lives  in  being ;  that  it  was  true,  if 
the  devife  over  were  good  in  its  creation,  the  plaintiff  would 
be  entitled  to  it,  notwidiibnding  the  death  of  John  Davis^ 
before  it  a6hially  vefted  in  him,  for  though  it  was  but  a 
bare  poflTibility,  and  could  not  have  been  granted  or  affigned 
by  John  Davisj  yet  it  might  have  been  relcafed,  or,  how- 
ever, will  veft  in  his  executors  or  adminiftrators  j  but  here  it 

f  Vi4«  BrowB*!  Rep.  1 19.  iSz*  a9S.  where  thii  point  is  amply  difcnfled. 

was 


Dcf  Term.  S.  Hill,  1717. 

^ras  void  in  its  creation,  and  againft  the  rules  of  law  l&ttettf 

allowed. 

485  *  My  Lord  Chancellor  took  time  to  look  into  the  will,  but 

feemed  to  be  of  opinion  for  die  de^ife,  and  took  a  difference' 
between  a  devife  to  one,  and  the  heirs  of  his  body,  and  that 
if  he  die  without  ifliie  then  to  remain  over,  and  the  devife 
in  the  prefent  cafe,  which  was  onljr  to  the  wife  generally, 
%  Ante,  421.  and  if  fhe  die  without  iflue  ;  %  that  in  the  firft  a  limitation  of 
a  chattel  over  would  be  void,  but  in  this  cafe  k  was  not  a 
.  devife  over,  but  a  contingent  or  condition  precedency  which 
being  fulfilled  by  the  'death  of  the  wife  without  ifliie,  the  de- 
vife over  may  take  place,  as  a  new  original  devife,  not  as  a 
remainder ;  for  by  the  devife  to  the  wife  generally  the  whole 
intereft  was  not  abforbed,  or  taken  up,  as  it  was  in  cafe  of  a 
devife  to  her  and  her  iflue,  and  therefore,  upon  the  happening 
of  the  contingency  it  might  take  place  :  but  diis  was  diought 
by  feveral  to  be  all  one,  and  would  introduce  a  perpetuity,  fince 
not  confined  to  the  death  of  the  wife^  or  any  time  certain ; 
and  who  muft  have  it  in  the  mean  time  I  f  But  mj  Lnri  vmU 
€onfid€r  of  it, 

•I*  S<e  his  Lordibip*t  decne  »  favour  of  the  pluntiff»  x  Wmst  5^ 


at 
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Termino  Pafchae, 
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Marks  verfus  Marks.  Cafe  304. 

t  Eq,  ibr.  106,  pi.  6.  S.  a  .  »  Comjriu*  Dig.  330.  (G.)    Fetrftc't  Cont.  Rem.  tot.  1 17.    x  Atk. 
394.  S.  C.  cited*  "*  ' 

TT/'lHiam  Marks  having  ifluc  three  fons,  TVtUiam  his  eldcft,  ^.  1,1^  iffue 
^^    tfatbaniel  his  fccond,  and  Daniel  his  third  fon,  and  ^/-^»«fon«»^. 
*liam  the  eldeft  fen  dying  in  his  fether^s  life-time,  kaving  iflue  died  in  hit  life-  ) 
only  a  daughter,  Ae  fkdier  afterwards  by  his  will,  in  writing,  da^hSjJSd* 
devifes  the  eftate  in  queftion  to  Anne  his  wife,  for  her  life,  and  ^  *jJ?^|J^  j^^. 
after  her  death  to  his  fon  Daniel  and  his  heirs,  provided,  that  if  ^  ^»  «^i^«  ^ 
Nathaniel  do,  within  three  months  after  the  death  of  my  wife,her'death'toX), 
pay  to  Daniel,  his  executors  or  adminiftrators,  the  fam  of  500/.  ^Sild*A?tif 
then  the  faid  lands  (hall  come  to  my  fon  Nathaniel  and  his  heirs.  ^'  ^®»  *'*'^ 

three  moodu 

The  wife  lived  feveral  years  after,  and  during  her  life  Nathaniehfttr  th^deaOk 
died,  leaving  the  plaintiff  his  heir;  and  the  wife  dying  about  to  Drthefum^ 
two  years  ago,  the  plaintiff  brought  this  bill  within  three  months  ^  ^^{'^  ****^ 
after  her  death,  praying  that,  upon  payment  of  the  500/.  he  >»«"  to  c.  and 
might  have  a  convepnce  from  the  defendants,  fome  whereof  in  the  life-time 

of  the  wifef  dift 
heir  of  C.  ihall  take  advantage  of  thit  conditioa,  and  not  the  right  heirs  of  tht  I 

H  h  had 
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had  mortgages  upon  the  eftate  made  to  them  by  Daniel',  and 
the  wife  of  Daniel^  by  order  of  court,  being  admitted  to  put  in 
her  anfwer  feparately  from  her  hulband,  fhe  infifted  on  a  fettle- 
ment  of  thofe  lands :  and  as4)etwcen  the  feveral  defendants  the 
♦'7  queftion  ♦  was,  which  of  them  had  die  better  tide,  either  to 
the  money,  if  that  were  to  come  in  lieu  of  the  land,  or  to  the 
land  itfelf,  in  cafe  the  pa3mient  could  now- not  be  admitted,  and 
diat  depended  on  nodce,  or  not  nodce,  of  the  will  amongft 
themfelves  ;  but  the  principal  point  was,  vHbethcr  this  500/. 
being  to  be  paid  by  Nathaniel  within  a  limited  tim^  and  he  dy- 
ing before  that  dme  came,  whether  his  heir  at  law  could  now, 
on  payment  of  the  money,  make  a  title  to  thofe  lands,  for  it  was 
agreed  he  was  not  heir  at  law  to  the  teftator,  but  the  daughter 
of  the  eldeft  fon ; 

It  was  argued,  that  die  whole  value  of  the  lands  was  but 
about  1000/.  and  that  the  intention  of  the  teftator  was  to  divide 
it  equally  between  his  two  younger  fons ;  and  that  if  Nathaniel 
had  the  lands,  he  ihould  pay  his  brother  Daniel  500/.  out  of  it; 
but  whether  that  payment  could  be  nbw  made,  that  is,  whether 
it  were  not  too  late^  and  the  dme  lapfed  for  payment  of  it  bj 
.  the  death  of  Nathaniel^  was  iheTmgle  queftion. 

It  was  argued  by  Sir  Thomas  Powis  and  Sir  Rcbert  Rajmmd 
that  it  was  not,  and  they  cited  and  relied  on  the  text  of  £//• 
and  the  comment  of  Coke  thereon,  Co.  Lit.  205  h.  219  k,  that 
where  a  feoffinent  is  made  to  one,  and  his  heirs,  upon  con- 
didon,  that  if  a  feoffor  do  within  fuch  a  dme  pay  fuch  a  fiim  of 
money  to  the  feoffee,  ^c.  that  though  the  feoffor  die  before  the 
day,  that  his  heirs  may  perform  the  condition,  for  the  four  rea- 
fons  therein  mentioned,  and  principally,  becaufe  a  time  beii^ 
limited  for  the  payment  of  it,  and  the  feoffor  dying  before  the 
dme,  as  that  was  the  z&.  of  God,  fo  the  feoffee  had  no  wiong 
done  him  when  the  money  was  paid,  whether  it  were  by  the 
feoffor  or  his  heirs  y  and  Sir  Roiert  Raymond  cited  i  Chan. 
Cflfes^  89.  and  the  cafe  oi  Bertie  and  Falkland^  3  CSjan.  Cafes^  129- 
that  it  was  laid  down  as  a  rule  by  my  Lord  Somers^  that  whcpe 
the  party  might  be  put  in  as  good  plight  as  where  the  condition 
itfelf  was  literally  performed,  that  this  court  would  relieve, 
4  though 
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though  the  letter  of  it  were  not  ftridly  ^  performed,  as  pij^        488 
menc  of  money,  &fr.  but  where  the  condition  was  collateral,  as 
in  the  principal  cafe  there,  and  no  recompence  or  value  could  be 
put  on  the  breach  of  it^  there  no  relief  could  be  had  for  the 
breach  of  it.      -  '  • 

On  die  other  fide  it  was  argued  by  Serjeant  Hooper  znd  Mr. 
Adltadyibat  the  cafe  in  Co.  Lit.  was  but  in  nature  of  a  mort-  ' 

gage ;  diat  it  was  to  relieve  againft  a  forfeiture  by  non-payment 
of  the  money  at  the  day,  which  may  be  good,  even  at  law, 
mu^h  more  in  this  court;  that  there  was  a  wide  difference  be- 
tween a  condition  precedent,  and  a  condition  fubfequent ;  that  y 
that  was  a  condition  fubfequent,  and  for  re-vefting  of  the  eftate, 
and  the  condition  defcended  on  the  heir,  and  confequently 
might  be  performed  by  him  though  not  named  -,  that  this  was  a 
condition  precedent,  and  for  the  new  creation  of  an  eftate  in  a 
perfon  who  had  no  right  or  title  before,  and  was  not  heir  at  law; 
that  this  was  perfonal  in  Nathaniel;  that  he  had  not  jus  in  re^ 
nor  ad  rem^  and  could  neither  have  devifed,  releafed,  or  extln- 
guiihed  this  condition ;  that  it  was  a  bare  poflibility,  and  he  dy- 
ing before  it  was  performed,  his  heir  could  not  make  it  good. 

But  the  Mafter  of  the  Rolls  faid,  this  was  not  a  condition  at 
ffUi  becaufe  that  is  only  fuch  as  may  be  performed  by  the  party 
himfelf,  from  whom  it  moves,  or  his  heirs ;  but  this  in  the  pre- 
feiit  cafe  is  to  be  performed  by  a  third  perfon.  2^,  This  is 
not  in  the  nature  of  a  remainder  to  Nathaniel^  becaufe  thie  de- 
vife  Xo  Daniel  is  not  in  tail,  but  in  fee;  and  a  remainder  can 
only  be  after  an  eftate  tail,  or  a  lefs  eftate ;  but  this  being  after  - 
a  fee,  is  an  executory  devife ;  it  may  be  called  a  poffibility  in 
•fte  largeft  fenfe  of  that  word,  but  it  is  not  ftrkftly  fuch,  ftir 
nothing  was  vefted  in  NathanielyvMch  he  could  either  grant  or 
rcleafc,  nor  did  any  thing  defcend  to  his  heir;  that  heirs  in  this  ' 
cafe  were  not  named  to  take  by  purchafe,  but  by  defeent ;  that 
the  reafon  of  their  being  named  was  to  denote  the  quantity 
*  of  the  eftate  which  Nathaniel  was  to  take,  not  to  give  them  48^ 
any  eftate  originally,  and  cited  Lanipaf%  cafe,  10  Co.  and  Brett 
and  Rigden*%  cafe,  Phw.  Com.  no. 

Hh  a  But 
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But  the  counfel  indfted,  that  the  pofiibility  of  performing 
this  condition,  was  an  intercft  or  right,  or  fcintllla  jurhy  which 
Vefted  in  Nfitbaniel  himfelf ;  tliat  he  furvlved  the  teftator,  and 
therefore  this  'differed  from  Brett  and  Rigdeh*s  cafe }  that  con- 
fequently  fuch  right,  poi&bility,  or  intereft,  defcended  to  his  heir, 
and  might  be  performed  by  him,  as  before  die  Statute  de  Denis 
the  poffibility  of  reverter  defcended  to  the  heirs  of  the  donor, 
and  cited  Purefoy  and  Roger*s  cafe,  a  Sand,  and  the  Earl  of 
Kent*s  cafe,  Cro.  Car.  358.  PeJl  and  Brown's  cafe,  Cro.  Jac. 
591.  t  Co.  Matthew  Manning' %  cafe,  and  fome  others,  but  the 
cafe  being  diought  a  matter  of  great  difficulty,  the  Mafter  of 
the  Rolls  appointed  them  to  fpeak  to  it  again  when  the  court 
yfzs  full. 

Afterwards,  in  Micb.  Term.  5  Georg.  i.  it  was,  by  the  Lord 
Chancellor  and  Mafter  of  the  Rolls,  decreed  for  the  plaintiff, 
on  Lit.  fea.  334,  335,  336-7.  Co.  Lit.  205,  206-7.  and  they 
faid,  that  though  a  condition  was  not  in  ftri£biefs  of  law  de- 
vifeable,  yet  fmce  the  Statute  of  Ufes  the  devifee  may  take  bene- 
fit of  it  by  an  equitable  conftruftion  of  that  ftatute,  and  that 
Nathaniel  might  have  releafed  or  extinguifhed  his  right. 


Cafe  305.  Hewitt  ver/iis  Ireland* 

GUb.  Rep.  X45«  S.  C.    i  £q.  abr.  139^  c.  z.    i  Wms.  426.  S.  C. 

490  /^  ^  ^  JViUiam  Stringer  being  feifed  in  fee  of  an  cftatc 
Hufcand  and  his  V-^  ^^  "ght  of  his  wife,  and  having^  iffue  only  one  daughter, 
wfc  having  who  was  about  the  age  of  10  years.  Stringer  znd  his  wife  en- 
ter, join  in  a  ter  into  an  agreement  with  the  plaintiff  for  the  fale  of  this  efhte, 
the  wfiVsiandy  and  that  out  of  the  *  purchafe-money  600/.  fhould  be  fecured 
«oo)?'^art*of    ^  *  provilion  for  the  wife  and  her  children,-  and  conveyances 

the  purchafe-money,  ihould  be  fettled  in  manner  following ;  n;i%.  30  /•  a  year,  the  intereft  thereof,  to 
be  paid  the  hulband  doring  his  life,  and  after  his  death  to  his  wife  for  lire,  and  after  their  deaths,  the 
intereft  to  be  paid  to  fuch  daughter  or  daughter  as  Jball  bt  begotten  between  thenif  tiU  they  ihali  attaia 
tlieir  /^pe£tive  ages  of  ai,  or  be  married  j  and  tnen  the  principal  fum  to  fuch  daughter  or  daugh- 
ters :  but  in  cafe  there  fliall  be  no  daughter,  then  ta  the  furrivor  of  the  hoiband  or  wife.  A.  mar- 
ried the  daughter,  and  in  confideratlon  of  this  600 /•  made  a  fettlement  on  her;  the  daughter  died  in 
tltc  life-time  of  her  father  and  mother,  and  foon  after  the  mother  died  without  iflue,  the  hufrand  It 
CAtided  CO  it  as  her  adminlilrator* 

were 
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were  executed  to  the  plaintiff  accordingly,  and  the  6oo/.  part 
of  the  purchafe-moncy,  was  fecured  by  way  of  mortgage  in  this 
manner  5  viz.  30  /.  a  year,  the  intereft  thereof,  was  to  be  paid  to" 
fVUUam  Stringer^  the  hulband,  during  his  life ;  and  Ift^r  his 
death  to  his  wife,  for  her  life ;  and  after  their  deaths,  then  the 
intereft  to  be  paid  to  fuch.  daughter  or  daughters  as  (hall  be  be- 
gotten between  them,  till  they  (hall  attain  their  refpedlivc  ages 
of  21  years,  or  be  married ;  and  then  the  (aid  prihcipal  fum  of 
600/.  to  fuch  daughter  or  daughters,  equally  between  them;  and 
in  cafe  there  (hall  be  no  fuch  daughter  or  daughters,  tlien  to  the 
wife,  in  cafe  (he  (hall  furvive  her  hufband  j  but  in  cafe  he  (hall 
furvive  her,  then  to  the  hufband,  his  executors  and  adminif- 
trators. 

The  defendant  Ireland  intermarried  with  the  daughter  which 
Stringer  and  his  wife  had  before  this  fettlement,  «)4  in  confi- 
deration  of  this  600/.  made  a  fettlement  on  her;  the  daughter 
died  in  the  year  1708,  and  in  the  year  1715  the  mother  died: 
Ireland  took  out  adminiftration  to  his  wife,  and  by  virtue 
thereof  claimed  this  600 /•;  Stringer  the  hu(band  claimed  it,  as 
furviving  his  wife,  and  there  was  no  other  i(rue,  fave  only  this 
daughter,  which  was  born  10  years  before  the  fettlement« 

And  now  the  plaintiff  brought  this  bill  in  the  nature  of  an 
interpleading  bill,  that  he  might  know  to  which  of  the  defend* 
ants  he  might  with  (afety  pay  the  money,  and  it  was  decreed  for 
the  defendant  Ireland;  for  it  was  faid  it  could  never  be  the  in-i 
tent  of  this  fettlement  to  provide  for  daughters  which  might 
probably  be  neyer  in  ejij  and  in  h&^  as  the  cafe  has  happened, 
never  were  in  cj[e^  and  to  leave  a  daughter,  which  was  then 
about  10  years  of  age,  had  never  done  any  thing  to  difoblige 
her  parents,  and  was  wholly  unprovided  for,  without  any  pro-  .^j 
vifion  at  all ;  that  though  the  words  fcemed  to  have  ♦  a  future  ||iinft.Harg.ed, 
relation  from  the  time  of  the  fettlement,  yet  the  intent  was  *°J- ""^  "•  *• 

'  »  vem*  54S* 

only  futufely,  as  to  thofe  which  (hould  be  begotten  at  the  death  71  >•  i  Wms. 
of  the  father  and  mother;  that  this  daughter  came  within  that!|\.'    -^,5* 
conftru£Hon ;  that  it  was  like  a  limitation  to  one  and  his  i(rue,  t'>  <»e  a  .d  his 

,.,.-.  .       .  ,  ,  iflue  pncrfa  ;*» 

fr9cr^afi^  or  frocreandts ;  that  if  it  werq  procreatts^  it  would  takes  in  thofe 

born  after  to 
one  and  l\%  iirue,  fmrt$9^  extendi  to  thofe  bora  beAnn 

Hh  3  take 
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taJce  jjvthc^  bom  ajfter;  if  it  were  pr^namUs^  it  would  let  in 
tbofe  born  before  i  fo  here  the  intention  never  was  t9  exclude  ibis, 
dgugbtery  and  confejuent/y  the  defendant^  her  hufiandy  is  entiiUd  t$ 
it.%  and  it  was  decreed  accordingly,^  with  cofts. 


Cafe  306.  Warner  verfus  Hone. 

Ant2»  164.  X  Eq.  abr«  19«*  S.  C.  Gitb.  Eq.  Rep*  146.  3  Chto.  Hep.  2x4*  S.  C.  Bzown^t 
Rep*  z  i8.  in  lefpei^  of  a  peconiary  legacy* 

Ade^feof  a  CT'Homas  Gladwin  being  poffeffed  of  feveral  leafehold  hodes 
*'*!dMwi'S^  ^^^  feveral  terms  for  years,  makes  his  will,  and  thereby  de- 
tlireefoiii»effM/-  yifes  his  faid  leafehold  houfes  to  jfnne  his  wife  for  her  life ;  and 
Z^alumamym^^^  her  death,  I  give  aiid  devife  the  fame  to  Alice  Bunion^  and 
SSn;  STi^.  ^"^^  ^^  fonsj  ^V^y  amongft  them* 

tioD  of  any  diYiiioato  be  made* 

And  it  was  decreed,  that  they  took  as  tenants  in  coomioii, 
though  there  was  no  mention  of  any  divifion  to  be  made,  or 
equally  to  be  divided  between  them ;  and  accordingly  the  plain- 
tiiF,  who  was  adminiftrator  of  j/lice  Bunion^  and  had  brought 
this  bill  for  an  accoimt  of  the  profits,  had  an  account  of  the  pro- 
fits for  the  time  paft,'  and  that  he  fhould  be  let  into  a  fourth 
part  of  the  rents  and  profits  for  the  time  to  come. 

492 
Cafe  307.  *  Atwood  ver/us  Atwood. 


A  wife  cannot,   T  N  this  cafc  it  was  held,  per  Cur^^  that  a  wife  cannot,  either 

either  by  he.  fclf    ■  j  r  J  i 


orht/procbiim  A  by  hcrfclf  or  her  Prochein  Amy^  bring  a  Hontsne  Replegiand$ 
BZLYni/^i^  againft  her  hufband,  for  he  has  by  law  a  right  to  the  cuftody 
k!i.*^^"*  of  her,  and  may,  if  he  think  fit,  confine  her;  but  he  muft  not 
imprifbn  her ;  if  he  does,  it  will  be  good  caufe  for  her  to  apply 
to  the  Spiritual  Court  for  a  divorce,  propter  fervitiam ;  and  the 
liature  and  proceedings  in  the  writ  de  Homine  Replegiando  fliew 
d)at  It  cannot  be  maintained  by  the  wife  againft  her  hufband. 


httibapd* 


DE 
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,      ♦D  E  49i 

Termino  S.  Trinitatis, 
I7i8t 

In  Curia  Cancellarije, 


Spencc  wrfus  Allen.  Cafe  308. 

I  Eq.  ibr-  43t,  pi.  3.    Glib.  Rep.  150.  S.  C. 

IN  this  cafe  interrogatories,  ahd  the  depofitions  of  witneflcs  a  new  fet  of  in- 
taken  on  them,  had  been  fuppreflcd,  for  that  the  interro- S^^'fef; 

gatorics  were  leading,   and  then  publication  paffed:  and  now*^^^"** 
1  J     ^u   ^  r         r  '  Mafter,  the  for- 

the  court  was  moved,  that  a  new  fet  of  mterrogatories  might  mcrbeinjfup-. 
be  drawn  and  fettled  by  a  Matter  for  the  examination  of  thisfn"^^"**"^***^ 
witnefi,  whofe  evidence  was  very  material,  and  yet  muft  be 
wholly  loft  if  the  court  would  not  indulge  them  this  way;  and 
though  the  prafHce  has  been  always  againft  it,  and  it  was  in- 
fiftcd  to  be  of  dangerous  confequence,  yet  one  precedent  be- 
ing produced  to  this  purpofe,  and  the  interrogatories  which  had 
been  fupprelfed  were  fuch  as  might  have  been  drawn  by  many 
other  counfel,  without  any  apprehenfion-  of  dieir  being  leading, 
the  court,  to  let  in  the  party  to  the  benefit  of  this  witnefs's  tef. 
timony,  ordered  interrogatories  to  be  put  in,  and  fettled  by  a 
Mailer  for  bis  examination  over  again. 

H  h  4  Wright 
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494 
Cafe  309.  *  Wright  verfUs  Pilling, 

•  "Eq.  abr.  613,  c.  3.  S.  C.  Gilb.Bq.Rep.  150.  S.C.  Ante,  310.  s  Wins.491  ^496.  14  Via, 
abr.  356,  pi.  4*    2  Vezey,  66». 

Whethertjudg. /^NE  Crokrofi  being  poflefTed  of  a  term  for  years,  detcr- 
S^'iI^Uft.  ^^  minablc  on  the  death  of  his  wife,  the  i6th  of  ^r#i  1694, 
euichimfeifhy  borrows  of  the  defendant  the  fumof  40/.  and  the  i8th  ofjufyy 

DQying  in  a  prior  «^     •  * 

incnmbriince,  as  1704,  he  borrows  of  the  defendant  a  further  fum  of  83/.  and 
gagee  i^by  g^^es  him  a  bond  for  both :  in  HilL  Term,  1704,  the  defendant 
2^^* ?°j^*^"t)btains  judgment  on  his  bond  againft  Cr$krofti  but  before  he 
■u»ti(«g««  had  taken  out  execution,  viz.  7  March  following,  Crokrofi 
mortgages  fhis  term  to  the  plaintiff,  who  was  an  attorney,  and 
had  been  concerned  for  him  as  fuch  in  feveral  caufes,  and  ha4 
expended  feveral  fums  of  money  for  him  therein,  which  are 
mentioned  to  be  the  confideration  of  the  mortgage,  and  on  the 
loth  of  the  fame  n^onth  purchafes  the  equity  of  redemption; 
on  the  23d  of  the  fame  month,  the  defendant  takes  out  a  Fi. 
Facias  on  his  judgnxent,  and  this  was  fold  thereon  by  the  (he^ 
rifF  to  one  Harrifon^  but  this  was  in  truft  for  the  defendant; 
after  which  the  defendant  having  notice  that  there  was  an  old 
mortgage  ftanding  out,  which  was  made  the  21ft  of  Jufyy  1699, 
he  takes  an  aiSgnment  of  that  mortgage,  and  alfo  takes  an  af- 
fignment  of  a  judgment,  which  one  Sparks  had  obtained  fome 
years  before  againft  Crokrofi^  and  for  the  mortgage  he  paid  144  A 
and  on  the  judgment  about  30/.  and  the  plaintiff  brodght  his 
bill  againft  the  defendant,  and  had  a  decree  at  the  Rolls  to  be 
let  into  a  redemption,  en  payment  only  pf  what  he  had  paid  for 
the  alignment  of  the  mortgage,  for  that,  as  it  wa$  held,  he  cocdd 
not  fp  tack  his  own  judgment,  and  the  judgment  of  which  he 
had  taken  an  afSgnment,  to  the  mortgage,  as  to  withhold  the 
term  fron)  the  {Jaintiff,  who  had  now  nqt  only  a  mortgage,  but 
had  alfo  purchafed  in  the  equity  pf  redemption;  and  the  defend- 
ant thinking  himfelf  aggrieved  by  this  decree,  di4  no^  appeal 
from  it. 

Ao4 
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^  And  it  was  argued  for  him,  that  he  ought  to  hold  diis  term       j,^^ 
ttll  both  hi$  debts  were  Tatisfied ;  %  that  it  was  like  the  cafe  of  a  t  Vid.  Brown^a 
third  mortgagee  buying  in  the  firft  j  tfiat  he  (hould  hold  out  the  ^*  '^* 
fecond  mortgagee,  till   his  whole  money  iatisfied ;   that  the 
plaintiff  was  an  attorney,  and  the  whole  confideration  of  this 
mortgage  and  purchafe  was  made  up  of  bills  of  coils,  and  bu- 
finefs  done ;  that  his  deeds,  in  truth,  were  antedated,  and  that 
there  was  little  or  nothing  due  to  him. 

On  the  other  fide  it  was  argued  by  Mr.  Vernon^  that  the  dif- 
ference had  always  been  taken  between  a  general  incumbrancer 
by  ftatute  or  judgment,  and  a  purchafer  or  mortgagee ;  that 
the  one  was  no  lien  on  any  particular  part  of  the  eftate,  but 
affiled  it  enfy  at  large^  whereas  in  cafe  of  a  mortgage  or  pur- 
chafe, the  party  contra<£led  for  that  particular  part ;  that  if  a 
xnan  had  confefled  20  judgments  or  ftatutes,  the  laft  could  not^ 
by  buying  in  the  flrft,  hold  out  all  the  intervening  judgments  ; 
which  the  court  agreed  to  be  fo,  becaufe,  wlien  die  debt  on  the 
firft  judgment  was  paid,  that  fecurity  determined  and  expired  of 
itfelf :  and  Mr-  Vernon  faid,  he  had  always  taken  the  courfe  to 
be,  that  a  judgment  creditor  could  not  anyways  mend  or  better 
his  fecurity  by  taking  in  a  prior  mortgage,  and  cited  the  cafe  of 
Sir  JVtUiam  Bajfet  to  that  purpofe  ;  and  he  likened  it  to  the  cafe 
of  a  dowrefs,  which  muft  take  as  the  law  gives  it,  but  a  joint- 
refs  contraSs  for  the  very  eftate  itfelf;  that  this  was  but  a  term 
for  years,  and  therefore  not  afFeftcd  with  the  judgment  till  the 
FL  Fac.  lodged  in  the  flieriff's  office,  which  was  not  done  till 
the  23d  of  Marchj  long  after  the  plaintiff's  mortgage  and  pur- 
chafe ;  that  this  was  the  ftronger,  becaufe  Crokrofi  had  not  the 
legal  intereft  of  the  term  in  him  neither  \  that  he  had  only  an 
equitable  intereft  in  it  at  the  time  of  this  execution  taken  out ; 
and  though  the  fale  of  the  term  might  in  equity  pafs  that  inte- 
reft, yet  it  ought  not  to  hurt  the  plaintiff,  or  hold  him  out,  who 
was  a  prior  purchafer ;  that  there  was  no  proof  of  antedating, 
nor  did  *  it  appear,  that  the  confideration  of  the  plaintiff's  pur-        4^6 
chafe  was  made  up  as  the  defendant  pretended  :  but  at  laft  the 
(kfendant  offering  to  go  before  a  Mafter,  and  to  pay  hin>  all  that 

he 
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he  coiild  prdve  to  haye  rcaUy  paid,  or  to  be  jxsdly.due  to  hm^ 
together  with  interelL  and  cofts,  the  pkintifF  was  advifed  to  com- 
ply .witJi  it^  and  to. turn  hi&purcbafe.into  a  mortgage^  which  he. 
confented  to^  and  fo  the'caufe  went  off. 

^ly^^'Jl'^'       t  Bu^  *"y  Lord  Chancellor,  and  fevcral  at  the  bar,  feemed  not. 

1  Chan*  CaieSy         -r.  ,  .  ,  , 

149.  i6x«  to  agree  to  the  diftin£iion  taken  by  Mr.  Vernon^  but  thoi^t  a 
judgment  creditor  might  as  well  fecure  himfclf  by  taking  in  a 
prior  mortgage,  as  the  third  mortgagee,  for  that  his  judgment 
1119s  a  lien  on  the  land,,  and  when  he. .gets  in  a  prior  mortgage, 
tl;at  ou^t.not  to  be  taken  from  him  till'  payment  of  his  wboie« 

I  Aat^f  »95«    %  Sq*  ab^  Si,  c.  4.  S.  C.  and  P» 

On  appeal  from  V  And  in  this  cafe  one  queftion  was,  Whether  on  the  appeal  die 
£>*rdChl^Jr, P*^  TBi^t  bc  admitted  to  read  to  any  thing  which  he  had  not- 
die  caufc  iropcn,  before  proved  on  die  firft  hearing  ?  And  my  Lord  Chancellor  wa# 

and  the  party  it  '^  &  / 

atUberty  to  read  of  opinion  he  mighty  for  that,  as  he  faid,  it  was  to  be  inroUed- 

efow^the  can  ^  ^^^  decree,  and  (^e  appeal  was  only  to  give  him  an  opportu- 

«s>lnft  the  dc-    ^^  Qf  hearing  what  could  be  offered  why  he  fliould  not  inroD 

it  as  his  decree  $  and  therefore  the  caufe  was  entirely  open,  and' 

the  party  at  liberty  to  offer  what  he  could  againft  his  figning 

and^inroUing  the  decree. 


Cafe  310.  Angier  verfus  Angier. 

%  Eq.  abr.  c.  8.  S«  C.  Gilb*  Chan.  259.  CHb.  £q.  R«p,  15ft.  %  Atlu  51  u  3  Adb  $47* 
I  V«cy,  xj,  * 

In  what  cafes  a  /Trt  H  E  plaindlF  brought  this  bill  by  her  Procbein  Axnj^ 
wiruecreea'wife  JL  ^^inft  the  defendant  her  hufband^  for  a  ipecial  execu- 
fcl'^may  wTf^  tion  of  articles,  whereby  die  defendant  was  to  allow  her  52/-  fer 
fcntencc  for  it  in  ann.  fcparate  maintenance. 

the  Spiritual 
Courts. 

It  appeared  in  die  caufe,  that  the  plaintiff"  brought  taoo/i 
portion  to  the  defendant,  who  was  a  hop-merchant)  and  lived  in 
Soutbwark^  and  was  a  man  of  good  credit  and  bufineis  $  and 
497  foon  after  intermarriage,  fuch  *  difl^ences  arc^  betweea 
them,  that  it  became  unpoffiblc  for  them  to  live  tc^tfaer  any. 
longer.    . 

On 
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On  .the  pkundiF's  part  it  wte  proved,  that  tfac^  defendant  ilubli 
fevend.  times  beat  and  abufed  her,  that  he  had  whipped  her  Vfi^^ 
a,.horfe-whi{i,  tore  her  head  cloaths,  and  denied  her  necefiariest 

On  the  defendant's  part  it  was  proved,  that  the  plaintiiF  was 
a. woman  of  a  moft  perverle,  raorofe,  and  malicious  temper; 
that  (be  would. fufFer  none  of  the  defendant's  friends  <Mr  rdations 
to. come  to  the  houfe ;  that  (he  had  oftentimes  affirooted  tiie  de- 
fendant's father  (who,  as  it  was  proved  in  the  cai^e,  was  a  ma^i 
worth  20000/.)  and  mothei";  that  (he  did  all  (be  could  to  v^ifyl 
andexpofe  the  defendant ;  thit  fbe  chofe  to  wear  the  dirfidt: 
c)oaths  (he  had)  that  (he  would  often,  when  cufioqoer^  were  in, 
the  >  (hop,  take  occafion  to  come  out  and  a(k  for  mcMQey  tp.bujr. 
her  bread,  although  it  was  proved  the  defendant  kept  a  very 
plentiful  houfe;  that 'he  allowed  the  plaintiiF,  even  to  fuperflui- 
ties  I  that  he  had  made  her  prefents  of  fii^  cloaths,  a  gpld  ftrik^ 
ing  watch^  and  (everal  other  ornaments ;  that  the  plaiiitifF  wa$ . 
addi£bed  to  drinking  brandy,  and  other  ftrong  liquors,  to  exce&} 
that  (he  was. guilty  of  the  moft  provoking  difdainful  behaviour, 
poffible  towards  her  hufband ;  and  that  at  laft  (he  left  him  for 
about  two  months,  after  which  (he  libelled  in  the  Spiritual  Court 
for  feparation  and  alimony,  and  whilft  the  caufe  was- there  de-. 
pending,  die  defehdant  entered   into  the  articles  in  queftion 
with  one  j&elly  in  behalf  of  the  plaintiff,  whereby  the  defendant 
agreed  to  allow  his  wife  52/.  per  ann.  feparate  maintenance, 
and  to  permit  her  to  live  where  (he  thought  (it,  without  any 
mdeftation  or  difhu'bance  from  him ;  f  but  the  defendant  being  f  i  CluCaib, 
defirous  to  have  his  wife  home  again,  and  to  come  to  a  reconci-  x  Atk.^;^ 
Hation  with  her,  for  fome  time  had  withdrawn  the  payment  of 
this  allowance,  which  was  to  be  201.  a  week  \  therefore  to  have . 
the  arrears  for  the  time  paft,  and  the  growing  rents .  and  pay- 
ments *  during  the  time  of  their  feparation,  this  bill  was  now       498 
brought. 

The  defendant  infilled,  the  pbuntiff*  was  not  entitled  to  the 
affiftance  of  this  court  for  carrying  thefe  articles  into  execu- 
tion;  that  to  decree  that  was  to  decree  a  feparation,  which  was 
the  bufinefs  only  of  die  Spiritual  Courts  that  alimony  continued. 

no 
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no  longer  than  till  they  became  reconciled,  and  confcnted  to 
cohabit;  but  if  thefe  articles  be  decreed  to  be  executed,  no  re- 
conciliation afterwards  Qould  fet  them  afide ;  that  the  wife  in 
this  cafe  were  not  at  all  bound ;  that  the  articles  were  only 
figned  by  jAiUj  and  not  by  her ;  and  therefore  it  is  unreafonabk 
that  the  hulband  fhould  be  faft,  and  the  wife  loofe. 

On  Che  other  fide  it  was  argued,  that  thefe  articles  ought  to 
be  carried  into  execution;  that  they  were  intended  to  fupply 
the  ientence  in  the  Spiritual  Court,  and  to  prevent  the  charge 
and  trouble  of  a  folemn  litigation  there ;  that  the  hufband,  by 
entering  into  them,  had  given  Ientence  againft  himfelf^  and 
could  not  be  charged,  even  at  law,  for  any  debts  of  his  wife's; 
that  the  hufband  and  wife  were  often  confidered  in  this  court  as 
feparate  peribns ;  that  though  this  court  could  not  decree  ali- 
mony, yet  it  might  decree  execution  of  articles  according  to  the 
parties'  own  agreement ;  and  feveral  precedents  had  been  in  this 
t  Ant^,  a39«  court  to  diat  purpofe,  as  f  Sir  James  Oxendon  and  his  lady,  and 
a  cafe  of  Catting  and  Catting^  and  feveral  other  cafes. 

My  Lord  Chancellor  was  of  the  fame  opinion,  and  fald,  that  to 
decree  an  execution  of  tliefe  articles  was  not  to  invade  the  jurif- 
di£lion  of  the  Spiritual  Court ;  that  the  intent  of  thefe  articles 
was  to  fave  the  expence  of  a  fentencein  the  Spiritual  Court ;  that 
if  thefe  articles  could  not  be  decreed  here,  they  would  be  of 
no  force  anywhere ;  that  there  was  no  remedy  upon  them  at 
common  law,  for  there  the  wife  could  not  fue  her  hulband ;  that 
it  could  not  be  pretended  that  the  Spiritual  Court  had  any  power 
499  to  decree  a  performance  of  *  them ;  that  where  a  bufband  makes 
a  feparate  provifion  for  the  wife,  he  is  not  chargeable  by  law 
for  her  debts ;  but  though  that  were  fo,  yet  to  avoid  the  tx^ 
pence  he  might  be  put  to  in  defending  fuch  fuits,  he  fent  it  to  a 
Maflcr  to  fettle  a  fecuilty  to  indemnify  him  againft  the  wife's 
debts,  and  decreed  the  arrears  and  growing  payments  of  die 
52/.  per  ann,  to  be  paid  to  the  wife ;  and  (aid,  this  was  not  a 
decree  of  alimony,  or  to  decree  a  feparation  between  them,  for 
that  they  might,  whenever  they  thought  fit,  come  together  again, 
apd  then  the  ;irticles  would  be  np  furthcf  binding, 

Walfam 
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Walfam  ver/us  Skinner.  Cafe  31 1. 

I  Eq.  abr.  1 54.  4.  S.  C.    Gilb.  R^.  1 53.  ^.  C. 

IN  this  cafe  it  was  agreed  by  the  counfcl  on  both  fides,  that-^5^<»'-*«r»i 
an  after-born  child  (hould  come  in  with  the  reft  for  their  cuf-  IfLomiom^^ 
tomary  fliarc  of  a  freeman  of  London's  perfonal  cftatc.  ^ii^^^ 

tomcry  fliare* 
ftVem.  559.  S,  P. 
TJfyj  It  was  agreed  as  an  undoubted  rule,  that  where  a  free-  The  third  pan  of 
man  died  inteftate,  leaving  a  wife  and  children,  that  one  diirdj,^"^^^^^' 
part  of  his  perfonal  eftate,  and  the  vddow's  chamber,  wa»  to  go«ft»»»^*^»cl»he 

has  a  power  or 

to  the  wife,  one  other  third  to  the  children,  and  the  dead  man's  difpofinsof»ihaU, 

Aird  to  go  according  to  the  Statute  of  Diftributions;  viz.  twoi^f^^^^^ 

thirds  to  the  children,  and  the  other  third  to  the  wife ;  and  that  S°'^*°«';*l^ 
^  '  SututeofDiAfi- 

the  dead  man's  third  was  not  at  all  under  the  controul  of  the  botioiii. 
cuftom. 


D  E 
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Cafe  312.  Bacon  verfus  Clerk. 


.  leiftd  of  M       ABrabam  Qerky  father  of  the  plaintiff  and  defendant,  being 
a,  and  of  a  re-  "^  (etfed  of  an  eftate  in  pofleffion  in  Londsn  and  AfiMiftx^ 


%  Eq«  abr.  so8»  c.  t.  and  641,  c.  9.  S.  C.  •  Vtm.  460.  640,  ^d  657.  760.  i  Wait.  44S.47S« 
(S7c«)  1  Wms,  93.  4S4.  659.  Cafes  temp.  Talb.  31.  x  Atk.  549.  %  Atk.  354.  3  Atk.  416, 
9  Brawn*s  Pari.  Cafes,  487. 

eftate  I 
fioayai 

^o^^T^th  ^^  ^^  another  eftate  in  revcrfion  in  the  county  of  S.  ex- 
^7'  S'  *^*^!  peftant  on  the  death  of  Horatio  Heme^  hj  his  will  devifes  his 
feffion  to  his  eftate  in  London  and  MtdJlefex  to  his  wife  for  life ;  and  after  her 
S^nSon  Md  death,  to  the  defendant  his  fon,  and  his  heirs ;  and  alfo  devifes 
d4fS^£'^te****  *^^  *^  **  county  of  S.  to  the  defendant  and  his  heirs 
inpo(reffion,afterlikewife,  from  and  after  the  d^ath  of  Horatio  Hemiy  upon  con- 
and  Ukeidfehis'  dition,  nevertheleis,  that  my  faid  fon  fhall  pay  unto  my  daughter 
^^^^^!  Elizabeth  (the  plaintiff's  wife)  the  fum  of  looo/.  within  12 
ditiott  thathc  mondis  after  the  death'  of  EUzabetb  Heme ;  and  if  he  does  not 
ter  1000/.  with,  pay  the  faid  lOOO/.  that  then  my  faid  daughter  fliall  enter  into 
aftwthJdl^of  "™y  faid  lands  and  eftate  in  London  and  Middltfex^  and  receive 
2Va^*  *tJhlt&e  *^  ^^^^  ^"^  profits  thereof  till  the  faid  1000/.  fliall  be  pud. 
may  enter.  ^  The  wholc  eftate  was  about  230  /.  per  ann.  Elizabeth  Heme 
ing the wife'and' died  in  1713,  foon  after  the  teftator's  death;  but  the  teftator's 
Zi^ght  by  tte"  vwdow,  and  Horatio  Herne^  were  both  ftill  living, 
daughter  and  her  huiband,  decreed  the  portion  to  be  raiicd,  though  neither  of  the  pkrticolar  cftattt 
fwi  c  dctumincdw 

And 
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V  And  this  bOl  uras  brought  to  haTe  the  reverfi^n  of  thefe  501 
cftates  fold  forthwith)  and  the  toool.  paid  to  the  plaintifF,  wxfli 
intereft,  from  the  death  of  BEzabttb  Herm.  The  caitfe  eanie 
on  only  on  bill  and  anfwer;  and  therefore,  although  it  was  (aid 
the'reafon  of  appointing  diis  1000/.  to  be  paid  within  la 
months  after  the  death  of  EUzabeth  Heme  was,  becaufe  Ihe 
had  an  eftate  of  130/.  per  am.  for  life,  which  after  her  death 
came  to  the  defendant,  jtt  there  being  no^proofof  that^  it 
could  have  no  weight  at  all  in  the  cafe. 

For  the  plaintiff  it  was  urged,  that  although  the  ejflates,  which 
were  to  be  the  fund  for  raifmg  this  portion,  were  yet  but  re- 
Yerfions,  yet  the  portion  became  due  from  11  months  after  the 
death  of  Elizabeth  Heme ;  that  this  was  a  charge  on  the  eftate 
in  equity  from  that  time,  and  therefore  it  ought  to  be  raifed 
by  a  {ale  of  the  reverfion,  and  intereft  to  be  computed  from  the 
time  it  became  due ;  that  the  claufe  which  gave  her  a  power  of 
entering,  in  cafe  it  were  not  paid,  was  only  an  additional  reme- 
dy, and  therefore  flie  could  not  enter  whilft  the  life  eftates  were 
in  being,  yet  that  was  not  to  poftpone  the  time  of  payment 
of  her  portion ;  that  if  (he  mud  wait  till  the  two  eftates  for 
life  fell,*  (he  might  never  have  any  portion  at  ail ;  that  this  con-^ 
dition  being  annexed  to  the  devife  of  the  eftate  to  die  heir  at 
law  was  void  at  law,  but  yet  it  amounted  to  a  charge  in 
equity,  and  it  was  ufual  to  decree  a  fale  of  fuch  rever(ion% 
as  has  frequently  been  done  of  reverflonary  terms  for  years, 
that  children  might  not  be  vnthout  their  portions  when  they 
have  moft  occafion  for  them-;  that  if  Elizabeth  Heme  had 
.been  ftiU  living,  although  die  two  life  eftates  had  dropped,  yet 
die  plaintiff  could  not  have  <lemanded  her  pordon,  but  now 
Elizabeth  Heme  being  dead,*  although  the  two  life  eftates  are 
ftill  in  being,  yet  her  pordon  is  become  due. 

On  the  other  fide  it  was  argued,  the  intention  of  die  teftator 
was  plain  that  this  portion  (hould  not  be  raifed  till  the  eftates 
-fell  in ;  that  he  had  therefore  given  her  a  *  power  of  entry,  to        yji% 
receive  the  profits  in  cafe  the  portion  was  not  paid,  which  (he 
could  never  do  whilft  the  eftates  for  life  continued;  that  the 

defen4aiit 
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defendant  was  heir  at  law,  and  by  this  conftrudion  of  aQowfi^ 
intereft,  might  be  fp  loaded  as  to  have  nothing  left ;  that  the 
courfe  of  felling  reverfionary  tenns  to  raife  portions  was  new| 
and  my  Lord  Cowper  declared,  had  it  been  ns  integra^  he  would 
not  have  done  it;  that  therefore  it  ought  to  be  carried  no  fur- 
f  I  Wmt.  44S.  ther ;  that  a  cafe  of  f  Butler  and  Buncombe  was  now  luxler  my 
Lord's  confideration  on  that  very  point. 

But  the  Mafter  of  the  Rolls  was  of  opinion,  that  it  was  not 
the  teftator's  intention  this  portion  fhould  wait  till  the  rever- 
fions  fell  in ;  that  the  eftate  being  devifed  to  the  heir  at  law,  the 
condition  was  plainly  void  at  law,  according  to  BorqfiorCs  cafe 
3  Co.  20. ;  that  the  eftates  for  life  being  ftill  in  being,  the 
•  daughter  had  no  remedy  but  in  a  court  of  equity  to  have  her 
portion  raifed;  that  this  amounted  to  a  good  charge  in  equity, 
and  that  decrees  for  fale  had  been  frequent  in  the  like  cafes : 
and  therefore  decreed  the  reverfions  to  be  fold,  and  the  lOOoA 
to  be  paid  to  the  plaintiff,  with  ihtereft  from  12  months  after 
the  death  of  Elizabeth  Herney  and  faid,  the  claufe  which  gave 
a  power  of  entry  was  only  to  be  intended  in  cafe  the  eftates 
for  life  fell  in  the  mean  time,  fo  that  (he  might  thereby  enter, 
not  to  delay  the  payment  of  the  portion  till  that  dmef. 


Cafe  313.  Anonymous. 

Reported  under  the  name  of  EgrrU  ▼.  Lit^  i  Wms.  4829  and  55S.  %  l.\.  abr.  135,  c.  A«  i  Mod. 
129.     I  Lord  Raymond, 444.    4BorrowH  aiyy. 

ThoBghtndef.  T  T  was  agreed  in  this  cafe,  that  tradefmen  who  truft  a  mar- 
inen,  whotrufk   JL  rf^  woman  for  necei&ries,  ihall  recover  aeainft  the  huf- 

a  married  woman  .     ^     ^  ,  ,         .  .  «. 

withneceflaries  band,  fo  far  as  the  goods  taken  up  appear  to  be  neceflary,  ac- 
d^*  aSqua-  cording  to  the  degree  and  quality  of  the  hufband ;  but  if  a  nun 
Utyof  the  huf-  j    jg  fy^jj  n^arjjed  woman  money  wherewith  to  buy  necefla^- 

bandf  inaU  icco-  *  * 

ver  of  the  huf-  f  {es,  and  ihe  *  accordingly  lays  out  the  money,  that  the  per- 
pJIfon  limdl  ^  fon  who  lent  the  money  has  no  remedy  to  recover  it  againft 

money  which  ii 

•auaUy  laid  out  in  neccflaries,  they  cannot  fue  the  hufliand  $  but  equity  will  fufier  foch  perfbas 

to  ftand  m  the  place  of  thofe  of  whom  fuch  neceffariet  were  bought. 

^^  f  Thit  decree  waa  afterwards  affinned,  upon  appeal  from  the  Rolkf  fay  Lord  Chan- 

ccUor  MmU^^U.    X  Was.  4S2. 

the 
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t!ie  huiband}  and  this  was  agreed  to  be  a  fettled  diftin^Uoti 
in  icoti  and  Manby*s  cafe,  and  other  cafes ;  and  therefore  the 
plaintiff,  who  in  this  cafe  had  fupplied  the  woman  with  money 
in  her  neceffities,  and  now  brought  his  bill  againft  the  executors 
of  the  hufband  for  a  difcovery  of  aflets,  and  a  fatisfaftion  there- 
out of  his  debt,  could  have  no  relief  on  that  head,  though  the 
tttmoft  unkind  and  cruel  ufage  of  the  hufband  was  proved,  and 
that  the  money  lent  was  aSually  laid  out  and  applied  for  necef- 
&ries ;  but  yet  the  Mafter  of  the  Rolls  faid,  the  plaintiff  (bould 
ftand  in  the  place  of  thofe  tradefmen  who  had  fupplied  the  wife 
with  neceflaries,  and  be  let  into  a  fatisfaAion  for  fo  much  as  he 
could  prove  to  have  been  advanced  or  delivered  to  her  by  them 
as  neceflaries,  as  they  themfelves  fhould  have  been  if  they  had 
been  plaintifB^  but  for  nothing  more* 

-f-  Lady  Pierpoint  verfus  Lord  Cheney.  Cafe  3x4* 

Ante,  367,  and  500,  ana  reftrcncdi.— »  Eq.  zju  644,  pi.  xo.  OUb.  Chill.  474.1  «■«>  *  ^"'•^47«* 
S.  C.  more  accurately  ftated.  %  Wmi.  13,  and  »i.  179.  3  Wim.  i.  3  Atk.  39.  Poft,  583.— 
Seealfo,  i  Wms.415. 

THE  Duke  of  KingJlMy  on  the  marriage  of  his  fon  ^tA.  onhisfon't 
Lord  KingJioMy  fettles  lands,  to  the  value  of  about  900/.  S*J^^„''h?m1Sf 
pirann.  to  the  ufe  of  himfelf  for  Ufe;  remainder  to  his  fon  J^^^^^'^^^^^^ 
the  Lord  Kingflon  fox  lifc}  remainder  to  truftees  for  500  7^"^  J'/^^JJ' »^7ft^^- 
with  remainder  to  the  firft  and  other  fons  of  that^  marriage  :  for  500  yeart, 
and  the  term  is  declared  to  be,  that  in  cafe- there  fhould  be  but[?;„7'^^^«jP^J;. 
#ne  daughter,  then  Ihc  to  have  loooo  /.  for  her  portion  j  and  '^f^^J'^^^^^*^^^ 
diere  fhould  be  two  or  more  daughters,  they  to  have  20000/.  wih  maintc- 

«.  %  J  i_  •  J  u   •    nance  in  the 

to  be  equally  divided  between  them,  and  to  be  paid  at  their  j„gjm5i„e,  to 
rcfpeaive  ages  of  21  years,  or  days  of  marriage,  which  ftiould-^^«»««J«;ft^ 
firft  happen  I  and,  in  the  mean  time,  to  have  for  their  main- death    The 

rr      9        ^  '  11     1.      ^on  hat  ifluc  a 

tcnancc  300/.  fer  am.  till  their  ages  of  12  years,  equally  be-fonandadaugh* 
tween  them,  ♦  and  from  thence  till  their  ages  of  21,  or  mar- ^"j^^^^/j^* 
riage,  400/.  ftr  ann.  equally  between  them,  the  faid  yearly ^ughter^flj-f^ 

nance  out  of  tbh  fwtrjmary  ttm  »  the  Ufe-time  of  her  gwndtathtr? 

t  In  d«  above  cafe  it  U  ftated,  as  if  by  the  worda  of  (he  aft  of  parUament  the 
aaintensnce  money  waa  to  be  raifed  out  of  the  renw  and  profit*  of  the  term,  and 
that  the  plaintiff  was  for  hatdng  that  exwndcd  to  a  laic  or  mortgage  by  an  equitable 
oonikrualoa  only  j  whereas  this  'is  t  roiftake,  the  wordi  (&U  or  mortgage)  being  ex- 
pieftly  mentioneii  in  the  aft,  Vid.  x  Wmt.  4SS,  (n.) 

'  X  i  mamtenances 
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maintenances  to  be  paid  at  the  four  moft  ufual  fsafts  in  mt 
year,  the  firft  payment  thereof  to  begin  and  be  made  at  fuch 
of  the  faid  feafts  as  fhould  firft  and  next  happen  after  the  death 
.of  the  (aid  duke  of  Kingji$ny  and  Lord  Kingjlon^  or  either  of 
them.  The  Lord  King/ton  had  ifiue  a  Ton,  the  Lord  D9rcbijler^ 
and  alfo  a  daughter,  and  then  died. 

And  now  this  biQ  was  brought,  in  the  life-time  of  the  Duke, 

to  fubjed  this  term  in  remainder  to  the  raifing  the  300/.  per 

MX.  for  die  daughter's  maintenance  till  I2,  and  for  the  raifing 

die  400/.  fir  ann.  from  thenceforth  till  die  portion  became 

pyable ;  and  that  this  might  be  done  by  a  mortgage  of  ibe 

term,  the  direftion  being,  that  it  Jhould  be  raifid  sut  ef  tie 

rents  <wfi  pr/tfitSj  which  would,  according  to  die  conftruAioiis 

in  equity  in  like  cafes,  amount  to  a  direilionfor  thefale  9r  mnt^ 

I.  c.  *7  sSL'  gage  diercof,  if  neccflary ;  and  for  this  were  cited  thefc  cafes 

4?vL?i4o.  ^  t  Gerrard  and  fPrigbt^    Cotton    and  Cotton^  §    Corheti  md 

S.  C*   s  ehan.  Maidwilly  and  other  cafes,  where  reverfionary  terms  had  been 

lEq.  abr.337«  decreed  to  be  fold  or  mortgaged  for  raifing  portions,  even  ill 

c^^^p.  T.  ^c  Other's  life«*time,  ^ere  die  time  of  payment  was  come. 

%x»  S.  C.  cittd.  -^ 

But  this  was  oppofed,  and  fiud,  i^,  Tbzt  no  fuch  direoiofl 
had  ever  yet  been  given  for  the  raifing  of  maintenances  only, 
whatever  had  been  done  as  to  the  portion  itfelf.  2d/j^  That 
none  would  advance  any  money  on  fuch  a  reverfionaiy  term, 
where  the  rents  could  not  be  immediately  fubjad  to  anfwer  die 
intereft ;  or  if  it  could  be  raifed,  yet  the  intereft  would  fo  fer 
cat  into  the  profits  of  die  eftate,  that  it  would  not  be  fufficient  to 
raife  the  portion  itfelf  when  it  became  due. 

My  Lord  Chancellor  (aid,  he  was  of  die  fi^me  opinion  wfth 
thofe  who  had  fat  in  that  court  before  him,  that  it  was  hard  to 
extend  the  conftruftion  on  thefe  fetdeinents  to  the  fide  or 
mortgage  of  fuch  a  reverfionary  intereft,  and  diat  in  fetde- 
cbc  nients  drawn  with  flcill,  there  *  was  always  a  reftri(£tion  diat  it 
fhould  not  be  done  till  the  term  commenced  in  pofleflion ;  but 
fince  there  was  no  reftridion  in  the  prefent  cafe,  and  yet  this 
was  only  for  raifing  the  maintenance  and  not  the  portion  idel^ 
which  might,  by  fubje£Hng  the  term  to  an  immediate  mortgage 
or  fide,  be  in  danger  of  being  very  much  leflened  or  funk,  ho 

fent 
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fent  it  to  a  Mafter  to  enquire  and  ftate  the  value  of  the  eftatQ 
and  then  to  refer  to  the  court  for  further  dire£tions. 


$  Bromficlf  verfus  Wytherley.  Cafe  315. 

AatI,  49.  ij^ern.  196.  %  Vem.  ^*  i  Eq.  abr.  ^98.  (•  S.  C.  xo  Mod.  si*  11  Mod.  56c* 
1  Salk.  296.  *a  Atk.  106.  Brown*i  Rep.  360.  S.  C.  dtcd,  and  the  diftinfUon  over-niledy  375.  ib« 
S.  P. 

IN  this  cafe  a  difference  was  taken  by  my  Lord  Chancellor,  An  «ecuror  or 
'       '  ^     tniftee,  infolvcnt 

that  if  an  executor  or  truftee  of  money  places  it  out  in  « the  time  ^hey 

the  funds,  or  on  other  fecurity,  whereby  he  gains  confiderably,  at  intcKf^,  ibau, 

that  he  fliaU  have  the  whole  benefit  thereof  to  himfelf,  in  rt^'l^^^^^l^ 

fpeft  of  the  hazard  he  run  of  being  a  confiderable  lofcr  thereby,  thyrunnoriiki 

which  he  muft  have  borne ;  but  if  fuch  truftee  or  executor  were  b  in  good  dv- 

an   inlblvent  perlbn  at  die  time   of  placing  out  fuch  truft- 

money,  there  the  Ceftuiqui  Tru/i  ihall  have  the  whole  benefit 

gained  thereby,  as  he  only  could  have  borne  the  lofs  thereof 

if  any  had  happened,  the  truftee  or  executor,  by  reafon  of  his 

insolvency,  being  incapable  thereof  and  confequently  running  no 

hazard  at  all. 

t  Under  what  drcumibncti  a   tniftee  or  executor  ihtU  be  chareeable  with  !a« 
tticft  for  moBe/  in  his  handt,  Tid«  6  Brown**  Pari.  Cales,  319,  Earl  9f  Lmdm 
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Cafe  316.  J  Babington  verjus  Greenwood  &  Vx\ 

%  tq,  ibr.  7»T,  e.  5.  S.  C  s  Wmi,  530.  $•  C.  35.  and  7**,  lUd^im  %  Wmi.  174.  3  Wai^ 
15,  and  113.     3  Atk.  453- 

A  freeman  of  fT^^HE  plaintiff's  father  being  a  freeman  of  Londany  and 
intermirrUgc,'*  X  having  no  real,  but  only  a  perfonal  eftatc,  does  by  arti^ 
'^^lt,''^^\^^^  in  1694,  on  his  marriage  with  Franca  his  wife,  now  the 
to  the  wife*!  wife  of  the  defendant,  in  confideration  of  X500/.  portion,  to 
5^?i7<^mor€,  be  paid  to  the  truftecs,  covenant,  within  two  years  after  die 
wiAii'^rycari marriage,  to  pay  1500/.  to  the  truftecs;  and  his  wife's  father 
after  the  marri  covenants  likewife  within  the  lame  time  to  pay  them  i  cooA 

aj;e,inapurchafe  ,  '^  *  •* 

ofiands^andfet. *  for  his  daughters  portion;  which  two  fums  making  3000/. 
ba^od^  fofiifef '  are  direfted  to  be  laid  out  in  the  purchafe  of  lands,  to  be  fettled 
remainder  to  the  ^^  ^^  hulband  for  life ;  remainder  to  truftees  during  his  life. 

Wire  iDr  litey  m  o  • 

lien  and  bar  oi  to  prcfervc  contingent  remainders ;  remainder  to  the  wife  fbr 

jointure '  tr.     life,  for  her  jointure,  and  in  bar  of  dower ;  remainder  to  fiich 

ifful"?  aT.  ^'m  tl^'W  or  children  to  be  begojtten  between  them,  by  fuch  propoF.  • 

**;«/'^' «"/''' tions,  and  in  fuch  manner  as  he,  by  writing  or  writbgs,  at- 

506        tefted  by  three  or  more  witnelles,  (hould  dired ;  and  fbr  want 

.of  fuch  dire<%on,  to  fuch  child  or  children,  equally  to  be  divided 

between  them,  and  their  heirs  *,   and  for  want  of  fuch  child  or 

children,  to  his  own  right  heirs.     The  marriage  takes  efied  2 

the  two  plaintiffs  are  the  only  iifue  of  that  marriage.    The  huf- 

band,  in  1703,  by  will  dcvifes  3000/.  apiece  to  the  plaintiffs^ 

to  be  paid  at  21 ;  and  taking  notice  of  his  marriage  articles, 

and  that  a  purchafe  and  fettlement  had  been  made  purfuant 

thereto,  he  confirms  that  fettlement,  and  devifes  the  fame  lands 

to  his  wife,  according  to  the  fettlement,  for  life,^  and  after  her 

death  to  his  children,  the  plaintiffs,    and  gives  die  reftdue  of 

his  perfonal  eftate,  except  his  plate  and  furniture,  to  the  plain- 

tifis,  for  their  lives,  and  in  cafe  of  their  deaths,  to  his  wife  the 

defendant,  whom  he  makes  executrix,  and  dies.  The  wife  after 

his  death  proved  the  will,  and  gave  fecurity  to  the  Chamberlain 

of  London  for  5649/.  95.  7|^.  being  the  furplus  of  his  per- 

\  Vid.  I  Inft.  Harg.  ed.  176  b.  to  1S6  b.j  and  4  Bum's  Ecdcfiaftacil  Law,  575, 
rtfptiftiDS  the  cuftom  of  LfnJoti* 

total 
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Ibnai  eftate;  smd  now  the  plaintiffs  having  attained  their  full 
age,  being  about  13  years  after  the  teftator's  death,  brought 
diis  bill  againft  the  defendant  and  his  wife,  who  was  the  widow 
and  executrix  of  the  plaintiiF's  father,  for  an  account  of  his 
perfonal  eftate,  and  to  have  their  feveral  legacies  paid  them : 
the  defendants  byanfwer  infifted,  that  the  hufband,  the  plaintifPa 
father,  being  a  freeman  of  London^  fhe  was  entitled  to  her  third 
part,  as  his  widow,  by  the  cuftom,  and  whether  (he  fhould 
be  allowed  it  or  not  was  the  principal  point. 

*  For  |he  plaintifis  it  w^s  argued,  that  the  hufband  being  a       S07 
freeman  of  London  at  the  time  of  his  making  this  fettlemen^ 
muft  be  fuppofed  to  have  in  his  view,  and  under  his  confidera* 
tion,  the  making  of  fuch  fetdement  as  a  freeman  could  make, 
which,  confidered  as  fuch,  could  be  only  of  his  peribnal  eftate, 
and  with  regard  to  the  influence  he  muft  be  fuppofed  to  know 
the  cuftom  would  have  over  it  at  his  death,  when  the  fettle- 
ment  on  his  wife  was  to  take  place  ^  that  this  was  the  ftronger, 
*  in   regard    it  did   not  appear    that   he   had  any  real   eftate 
whatfoever  at  the  making  this  fettlement,  and  therefore  it  was 
fo  far  a  diminution   and  leflening   of  his  perfonal  eftate,   to. 
make   this  provifion  for  his  wife,  which  ought  to  be  looked 
upon  as   a    compounding  with  her  for   any  cuftomary  fhare 
thereout:  and  it  was   (aid,   that  this  differed  in  that  refpe£t 
from  the  cafe  of  ||  Jtilns  and  fVaterfon^  where  it  appeared,  that  1 1  Zq.1br.157. 
the  hufband  at  the  time   of  the  marriage  had  a  real  eftate,  Jiib!  Rep.  94. 
and   made  a  fettlement   thereof  on   his  wife,    and  therefore  ^*  ^' 
diere  nothing  was  taken  out  of  his  perfonal  eftate,  as  there  is 
ii)  this  cafe  ;  and  cited  the  cafe  oi\  Hancock  and  Hancoci^  where  fa  Vea.  U$. 
a  man  covenanted  to  lay  out  a  fum  of  money  in  the  purcfaafe 
of  lands,  tp  be  fettled  on  his  wife  for  her  jointure,  and  in  bar 
of  dower,  and  afper  the  marriage  he  purchafed  a  leafehold 
eftate  only,  and  fettled  it  accordingly,  and  this  was  decreed,  and 
afterwards  affirmed  on  a  rehearing,  to  be  a  bar  of  the  wife's 
cuftomary  fhare. 

But  it  was  argued  on  the  other  fide,  that  this  fettlement 

I  i  3  waa 
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was  only  dut  the  wife  might  be  fure  of  fome  provifion  in  all 
events ;  thsrt  the  cuftoin  did  not  operate  on  the  peribnal  eftate 
tHl  the  freeman's  death  ;  that  if  he  fliould  the  very  day  before 
his  death  have  laid  out  his  whole  perfonal  eftate  in  the  purchaib 
of  lands,  and  declare  exprefsly  that  it  was  to  prevent  the  cuC- 
tom  operating  upon  it,  that  in  that  cafe  the  wife  would  be  with- 
^08  out  remedy ;  that  therefore,  fince  it  continued  perfonal  *  eftate 
to  the  time  of  his  death,  fhe  ought  to  have  the  benefit  of  it  $ 
that  immediately  upon  theie  articles  the  money  was  to  be  lb 
far  looked  upon  as  land,  that  it  mud  go  to  the  wife  and  ifliie 
accordingly ;  that  if  a  purchafe  had  not  been  made,  they  might 
have  brought  a  bill  in  this  court  to  have  compelled  it;  diat  it 
was  no  ways  relative  to  the  perfonal  eftate,  and  therefore  could 
be  no  bar  to  any  fliare  coming  out  of  the  perfonal  eftate  ;  that 
it  might  as  well  be  pretended  to  be  a  bar  of  the  fliare  on  the 
Statute  of  Diftributions,  if  the  huft)and  fliouId  die  intcftate, 
where  he  was  not  a  freeman  ;  that  real  and  perfonaT  eitate 
were  of  two  different  kinds,  and  a  provifion  out  of  one  had 
t  Vid.  s  Vera,  no  relation  to  the  other ;  %  that  in  the  cafe  of  Aiins  and  fFateT'* 
753!  I  v^y,fin  it  was  clearly  decreed  to  be  no  bar,  and  though  that  was 
Iti  *^*'*y»  a  fetdement  of  lands,  that  could  make  no  difftrence,  for  the 
money  in  thjs  cafe,  as  foon  as  the  articles  were  executed,  was 
to  be  lookec}  on  as  land  too :  and  Mr.  Vernon  cited  a  cafe  of 
Piatt  and  Siantoity  where  it  was  decreed  by  my  Lord  Chan- 
cellor CotufcTj  in  JUicb.  Term,  17 17,  that  a  provifion  for  a 
child  on  her  ^arriage,  by  a  freeman,  was  no  bar  to  any  future 
Ihare  (he  mi^ht  be  entitled  to  by  the  cuftqm,  no  more  dian  it 
would  be  t^her  taking  by  defcent  or  devife. 

Lord  Chancellor  was  clear  of  this  opinion,  that  from  the 
time  of  the  articles  the  money  was  a  debt  which  the  hufbaiid 
was  obliged  to  pay ;  that  it  was  no  part  of  his  perfonal  efbte 
fronn  that  time,  but  muft  be  looked  upon  as  land,  and  then 
St  could  be  no  bar  of  her  cuftomary  fliare  of  the  perfonal 
eftate ;  that  the  cuftom  did  not  operate  at  all  till  the  party's 
4eatb,  and  then  whatever  perfonal  eftate  was  left  was  to  go 
according  to  iu 

Theie 
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There  was  another  point  in  this  cafe,   WhcAcr  the  wife  Ante,  jsj, 
ftould  take  aiiy  hemfit  at  all  hy  tbi  wiU,  £nce  now  Ihe  thinks  t  w^'t^s. 
lit  /«  claim  by  ihe  euftom  ;  and  a  cafe  of  Langfi^n  verfus  Lang^l^  AduS^*. 
Jtan  was  cited,  that  (he  ought  *  not,  that  (he  ought  wholly  to        rQg 
adhere  to  the  will,  or  wholly  to  the  cuftom. 

]3ut  my  Lord  Chancellor  feemedp  be  clear,  that  if  the  will 
no  ways  interfered  with  the  cuftom,  but  that  there  was  fufficient, 
over  and  above  what  was  given  to  the  wife,  to  anfwer  her  cus- 
tomary part,  and  the  children's,  that  (he  might  well  take^  for 
he  might  give  his  own  teftamentary  part  as  he  thought  fit,  and 
to  fay  that  the  wife  (hould  be  excluded  in  that  cafe  from  taking 
any  part  of  the  teftamentary  (hare  devifed  to  her,  would  be  to 
fay,  that  he  had  a  power  of  difpofmg  a  third  part  to  any  body, 
provided  it  were  not  to  his  wife  and  children,  which  would  be 
abfurd  and  monftrous  ;  but  it  being  urged,  that  there  wera 
abundance  of  precedents  to  the  contrary,  it  was  direded  that 
they  (h^uld  be  fearched  before  any  determination  given  on  tfaid 
point  \  and  yet  it  feems  not  at  all  unreafonable  that  the  wife^ 
having  in  all  events  fecured  herielf  of  a  provifion,  and  of  a 
provifion  too  out  of  the  perfonal  eftate,  and  thit  before  mar- 
riage, in  refped  of  which  the  huCband  is  bound,  fo  that,  what* 
ever  accidents  or  misfortunes  befal  him,  he  has  no  power  or 
controul  over  that,  not  for  the  payment  of  debts,  provifion  for 
children,  or  any  bther  emergency  whatfoevej ;  that  upon  thefe 
confiderations'  the  reft  of  the  perfonal  Eftate  (hould  be  looked 
vpon  to  be  entirely  free  and  exempt  from  the  cuftom,  and  the 
rather,  for  that  if  a  man  before  marriage  fettles  a  jointure  out 
of  lands,  be  it  never  fo  fmall,  it  will  totally  bar  the  wife  to 
claim  any  further  jointure,  or  to  have  dower  out  of  herhuft>and*t 
eftate,  though  it  (hould  be  increafed  to  many  thoufknds  a  year  at 
his  death}  and  why,  therefore,  (hould  not  this  provifion  out  of 
die  perfonal  efbte  bar  her  likewife  to  claim  any  furdier  (hare 
hereout  ? 

N$ti%  It  came  on  after,  on  the  Matter's  report,  in^n  the 
Lord  Chancellor  decreed  the  teftamentary  third  to  *  go  towards        51a 
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die  making  up  the  plaintiffs  their  legacies  3000/.  apiece,  fij 
virtue  of  the  devife  of  the  refiduum  to  them  ;  but  decreed  tbv 
plate  and  furniture  to  the  wife  by  virtue  of  die  iaid  will,  thou^ 
Ihe  had  rejected  the  (aid  will  as  to  her  cuftoma<y  (hare,  which 
was  compared  to  Fox  conf  Edmondfin^  where  in  fuch  cafe  (he 
was  even  debarred  of  any  freehold  eftate  given  her  by  die  fiud 
t  Ant2, 3|u    veill)  and  to  f  Kitfrn  cont'  Kitfon^  and  other  cafes. 
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Coleman  verfus  Wince.  Cafe  317* 

HE  principal  queftion  in  this  cafe  ivas,  Whether,  on  a  in  court  Loid 

bill  brought  by  the  purchafer  of  lands  from  the  heir  at  ^^^^^fi^» 

law  of  the  mortgagor  to  redeem,  the  mortgagee  could  retain  a  ^  „J*n  *^Jl 
bond  debt  of  the  mortgagor  to  his  mortgagee,  fo  as  to  oblige  g«ges  landi,  uA 
the  purchafer  to  pay  both  before  he  redeemed,  as  without  quef-  mm  mooc^Vf 
tion  he  might  have  done  upon  fuch  a  bill  brought  by  the  heir  at ^3^*^ 
law  of  the  mortgagor  before  anyfale  made?  aiinceof  the  heir 

;  ^  ^  '  of  the  mortga. 

gor  not  obliged  to  pay  both  the  aortgege-nioiiey  and  the  bond  debt. ' 

And  it  was  argued  that  he  might,  becaufe  the  purchafer  de- 
riving under  the  heir,  and  ftanding  in  his  place,  could  not  be  in 
a  better  condition  than  he  himfelf  would  have  been,  if  h«  had 
been  plalntifF,  and  had  brought  this  bill ;  and  efpecially  fmce^ 
hj  the  Jlatuit  againft  fraudulent  devifes^  the  creditw  is  at  liberty 
t$  follow  the  lands  in  the  hands  of  the  devifee^  as  well  as  agaii^ 
the  heir  himfelf y  and  the  alienation  in  this  cafe  tuas  merelf  vobat* 
$ary^  and  the  mortgage  forfeited  at  law. 

*But  it  was  held  by  my  Lord  Chancellor,  and  decreed  accord*       ^y^ 
logly,  d»t  the  alienee  of  the  heir  might  redeem  the  mortgage» 

widiout 
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wtdiout  paying  the  band  debt ;  for  though  it  is  true  tiiat  the 
heir  muft  have  paid  both  in  fuch  a  cafe,  yet  the  reaibn  t^  diat 
is,  becaufe  the  heir  is  exprefsly  bound,  and  it  is  his  own  debt^ 
fo  that  the  a^on  upon  the  bond  is  brought  againft  him  in  the 
debet  and  detinet ;  and  though  by  the  civil  law  he  may  fubftitute 
the  lands  which,  he  had  by  defcent  in  difcharge  of  his  peiibn^ 
yet  he  may,  .if  he  thiAks  lit,  dlfpofe  of  tfaofe  lauds,  and  make 
his  perfon  liable ;  but  by  our  law,  before  die  ftatute,  if  riens 
per  defcent  were  pleaded,  the  plaintiff  could  only  reply,  that  he 
had  affets  by  defcent  at  th^  time  <if  the  writ  purchafed,  for  if 
he  had  difpofed  of  them  before,  the  plaintiff  had  no  remedy; 
but  now  by  the  ftatute  the  plaintiff  may  reply,  that  he  had 
aflets  by  defcent  before  the  writ  purchafed  at  fych  a  time,  and 
if  found  for  him,  he  fhall  have  execution  in  value  againft  the 
heir,  which  before  he  could   not  have;  but  he  can  no  more 
Mlow  die  lands  m  the  -hands  -of  ^^  aliVni*^^  »}ian  J^^^  ^^  die 
goods  in  the  hands  of  the  vendee  of  the  executor,  for  the  per- 
fon of  the  heir  is  debtor,  and  not  the  lands,  and  confequendy 
die  lands  in  the  hands  of  the  alienee  can  be  charged  widi  no- 
thing  but  what  is  an  immediate  Men  tbereoHt  which  the  J>ond  is 
not ;  though  the  lands  in  the  hands  of  the  heir  himfelf  (hall  he 
liable,  ia  thi3  cafe,  to  pay  both  the  bond  and  mortgage,  on  a  bip 
brought  by.the  heir  for  a  red^mpdop. 

:8o  if  a  man,  ipaBdbA  of  a  term^for  j^ars, mpftg^eeStit,  ai^ 
<di6S  if«M>ted  to  the. mortgagee  in  a  bond ^bt,  if  tbe.e^pecutqr 
brings  a  bill  to  redeem,  he  muft  pay. bodi,,boQ9^e,t]^e, equity 
ef  redemption  of  die  term  is  ailets  in, his  hands  ;  but  if  he  alien 
the  equity  of  redemption  of  this  term,  diou^h  he  (hall  be  an- 
fwerable  for  the  value,  as  it  is  fo  bx  zJevafiavity  yet  the  pur- 
chafer  ihall  be  cjiarged  with  no. <mQre  than  was  immediately 
513  *  borrowed  upon  it ;  and  it  was  alfo.  held  in  this  cafe,  that  the 
-bond  creditor  of  the  heir  himfelf  fliall  be,  pscferred  before  a. bond 
creditor  of  his  anceftor,  after  (uch  aliena^on  made^  whether  it 
vohmtary,  or  foe  a  valuable  confideratira* 
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Hawkins  verfus  Turner.  Cafe  3x8. 

Vinery  (tit.  Simony)  466  to  469.  i  Jones,  210.  HuttOn,  ixi.  Cro.H.  tSo«.  CfO.Tae.94t. 
a74.  la  Mod.  505.  Watfon,  8vo.  65.  Rajmond,  175.  ]  Syd.  387.  aKeb.446«  xVtro.  ijx* 
411.  »  Chan.  Cafes,  186.  Comb.  394*  i  Eq.abr.  86.  x  Strange,  siyytnd  514*  a  Bttn*a£c« 
defiaftical  Law,  341.     x  Veiey,  248.    Brown^s  Rep.  96.    Cttnningham*s  Law  of  Simony. 

IN  this  cafe  it  was  agreed,  that  a  bond  given  to  refign  on  in  court  Vui 
rcqueft,  (hould  not  be  made  ufe  of  to  turn  out  the  incum-  ^^^^^^ 
bent,  unlefs  for  non-refidence,  or  fome  great  mifilemeanor ;  nor  of  Rifgnadon 
would  the  ordinary  accept  of  a  refignation  offered  by  the  incum-  ^^]^^^ 
bent,  without  fome  fuch  caufe  (hewn;  but  if  the  patron  made i^<^7*^ made 

_       _    ,      ,        ,  i-  .       .  1  .^1  ufe  of  tD  extort 

ufe  of  the  bond  to  extort  money  from  the  incumbent,  wilthout  money  from  th« 
fome  fuch  caufe  (hewn,  this  court  would  grant  an  injunSion;J^^^^J^^^j 
and  a  cafe  of  one  Sands  of  Glouceflerjhire  was  cited,  and  alfoof  ^'^^  *"y  ^n« 

,        ,,r         Uirrn*        t*i  it*       ■         «     butiUbehaviouf^ 

frood  and  Lundyy  before  Mr.  Juitice  BUncow^  lately,  m  the  ab-  or  immorality, 
fence  of  the  Chancellor,  where,  though  the  patron  had  taken  a^l^utiiior' 
bond  to  refign,  when  his  fon  ♦  fliould  be  in  orders,  and  qua-  •s^*  ^^ 
liiied,  yet  having  made  an  ill  ufe  of  tlie  bond  fome  time  before,       5^4 
die  court  vrould  not  fulFer  him  to  proceed  upon  it  at  law, 
though  they  Teemed  all  to  agree  that  thefe  bonds  were  not  pro* 
hibite^  by  the  law,  fo  hx  as' they  were  made  ufe  of  only  to 
keep  the  incumbent  to  /efidence  and  good  behaviour,  and  to  dif- 

courage  immorality. 

Harkneft 
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Cafe  319.  Harknefs  verfus  Baylcy. 

Ante,  33.    1  £q.  tbr.  732,  e.  13/  S.  C.     x  Vem.  97.  X4x.  xSi.    »  Wms.  334  X* 
Lands  devifed  to  'Dhhard  Bayky  being  pofTcfled,  by  way  of  mortgage,  of  the 
•ftlwardVmort-         remainder  of  a  forfeited  term  for  2000  years  of  lands  in 
gaged  to  the  fame  ^^^/^^  by  his  wiU,  10  1675,  devifcs  1500/.  apiece  to  his  three 
tathn  in  totoi     younger  children,  and  the  hke  fiim  to  the  child  his  wife  was 

t%'K^T/  ^^^^  *^"fi^"^  ^^*  i  ^^  '^^  ^"y  ^"^  ^'^  children  died  before  18,  or 
revocation  quoad  carriage,  their  (hares  to  go  to  the  furvivors  or  furvivor  of  them, 
wily.  and  gave  the  refidue  of  his  eftate,  after  the  payment  of  his  debts 

and  legacies,  to  his  wife  Prifcilla^  and  made  her  folc  executri)^ 
and  died  ;  his  wife  was  afterwards  delivered  of  a  daughter,  wfao^ 
togedier  with  two  of  tlie  other  three  children,  all  died  under 
eighteen,  and  unmarried,  and  the  defendant  was  the  only  %- 
viving  daughter, 

Prifcilla  the  mother,  after  her  hufband's  death,  purchafes  the 
inheritance  and  equity  of  redemption  of  thefe  lands,  in  the  name 
of  William  Bayley  her  fon,  in  truft  for  her  and  her  heirs  ;  and 
this  inheritance  was  afterwards  conveyed  to  another,  in  truft 
for  the  mother  and  her  heirs,  who  afterwards  took  a  conveyance 
of  the  inheritance  to  herfelf,  by  which  the  inheritance  feemed  to 
be  merged  ;  then  the  mother  makes  her  will,  6thof  Jtfff/,  171c, 
and  thereby  devifes  thefe  lands  to  the  defendant  her  daughter, 
and  her  heirs ;  and  afterwards,  for  fecuring  4000/.  to  the  defen- 
dant, wherein  (he  flood  indebted  to  her,  for  her  own  and  her 
ei  e  three  fitters  legacies,  and  intereft,  and  wherewirii  diofe  ♦  lands 
by  the  father's  will  were  chargeable  in  the  mother's  hands,  the 
mother,  together  with  her  fon  TViUiam  Bayley^  join  in  a  rnort* 
gage  of  thefe  lands  to  the  defendant  the  daughter  for  500  years, 
with  a  provifo  to  be  void,  on  payment  of  100/.  per  ann.  to  the 
daughter,  during  her  mother's  life,  and  the  4C00/.  and  intcreft 
within  three  months  after  her  death. 

The  defendant  the  daughter  never  executed  this  mortgage,  or 
any  counterpart  thereof.    This  mortgage  was  made  the  29th  of 

\  yid.DoagIas,  71  Of  Doit  leflee  of  Sir  IVy/iam  CMem,  Btit.  ▼•  iVff  and  otiiert« 
wiwre  it  it  held,  that  if  a  mort^gor  deviies  the  mortgaged  preroines,  and  afterwards 
pays  off  the  mortgage^  and  the  mortgagee  conveyi  the  legal  ellate  introft  for  the  moit. 
gagor,  fuch  a  traaafcr  of  the  icgal  cftate  ihali  not  operate  a<  a  revocation  of  the  viil. 

SifttmifT 
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S^Umhr,  171 1,  and  the  mother  died  the  18th  oiMarch^  1711. 
fyilliam  Bayley  the  brother,  being  indebted  to  the  plaintiffs  in 
ieveral  fums  of  money,  due  to  them  by  bonds,  makes  his  will, 
and  thereby  devifes  all  his  real  and  perfonal  eftate,  after  his  debts 
paid,  to  the  defendant  his  fifter,  and  her  heirs  and  aiSgns  for  ever  ; 
and  there  being  a  deficiency  of  perfonal  aflets  to  iatisfy  theirdebts, 

The  plaintifTs  brought  this  bill  to  fubje£t  thefe  lands  to 
a  fale  for  fatisfodioh  of  their  debts  ;  and  the  only  queftion 
ivas.  Whether  this  mortgage  for  500  years  to  the  daughter 
were  a  revocation  of  the  dcvife  thereof  in  fee  to  her  by  her 
mother's  will  ?  For  if  fo,  then  the  inheritance  and  equity  of 
redemption,  fubjeft  to  that  mortgage,  defcended  to  William 
Bayley^  and  by  confequence  was  well  fubjefted  by  his  will  to 
the  payment  of  his  debts :  Or  if  ^s  mortgage  ihould  only  be  a 
revocation  quoad  the  term  mortgaged,  and  the  inheritance  and 
equity  of  redemption  continue  well  devifed  to  the  daughter  by 
her  mother's  will,  as  it  was  urged  it  ought,  and  that  the  mo- 
ther's intention  in  making  this  mortgage  to  her  was  only  with 
defign  to  fecure  the  4000/.  (he  ftood  indebted  to  her,  not  to  re- 
voke the  devife  thereof  to  her  in  fee  ? 

But  it  was  decreed  to  be  a  revocation  of  the  dcvife  in  fee, 
being  made  to  fome  perfon,  and  therefore  incondftent  with  die 
devife,  as  Cro.  Car,  49.  Cook  and  Bulhci's  cafe,  though  agreed, 
If  the  mortgage  had  been  made  *  to  a  ftranger,  it  had  only  been  5x6 
a  revocation  quoad  the  mortgage,  and  the  defendaht  was  decreed 
to  account  for  the  profits  from  her  mother's  deadi. 


Puke  of  Bolton  ver/us  Dcanc.  *  Cafe  3^0. 

Antiy  ^SUf  and  reliereaces*    a  £q«  abr*  $%%,  c^  a*  S.  C«    a  Wins.  644f 

IN  this  cafe  a  leafe  had  been  made  by  fome  of  the  duke's  an-  In  court  Losd 
ceflors,  under  whom  he  claimed,  to  one  Jarms  Deane^  for  ^^^I'^L^ 
the  life  of  himfelf,  and  of  Anne  and  Elivuxbeth  his  two  daughters,  the  leifee  to  hold 
and  die  life  of  the  longer  liver  of  them  j  upon  Deane*^  inter-  ^e  ISrt'ifdt. 
marriage  with  the  defendant  his  fecond  wife,  thefe  lands  were  ^*f?"**«**5  equity 

^  '  will  not  compel 

tilt  tenant  to  account  for  the  mcfiit  profits^  nolefs  thft  leflbr  was  hindered /rMi  tmer'mg  ky  frgud  n 
fim  txtraQrdinary  atcktatt* 

ftttled 
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fettled  on  her  by  way  of  jointure  for  her  life,  and  they  k^ 
ifliie  a  daughter,  who  was  likewife  named  Elizabeth  i  then  Jawo 
Diane  died,  and  afterwards  his  two  daughters,  being  the  two 
remaining  lives  in  the  leafe,  died  likewife,  whereby  in  ftrii3Dc& 
of  law  that  leafe  was  at  an  end ;  but  there  being  ftill  a  daughtrr 
named  Elizabeth  alive(  the  duke's  anceftors,  or  the  duke,  nude 
AD  entry,  but  concluded  the  leafe  was  ftill  fubfifting,  and  the 
.(defendant  had  held  xbefe  lands  under  this  piiftaken  titl«  for  fcvc- 
tal  years ;  but  now,  very  lately,  upon  an  infpe£tian  into  the 
leafe,  the  miftake  being  diicovered,  the  defendant  acquainted  the 
jduke  with  it,  and  be  hful  poi&ffion  delivered  to  him,  and  noar 
(brought  this  bill  for  an  account  of  the  rents  and  profits  from  the 
time  of ,  the  determination  of  the  leafe. 

Lord  Chancellor  was  dear  of  opinion,  that  vi^ere  one  has 

title  of  entry,  and  negleds  to  enter,  or  to  bring  his  ejedment^ 

but  fleeps  upon  it  for  feveral  years,  that  as  he  has  no  remedy 

at  law  for  the  mefiie  profits,  fo  neither  has  he  in  equity,  for  it 

was  his  own  fault  he  did  not  enter,  and  he  fhall  never  come 

into  a  court  of  equity  for  relief  againft  his  own  negligence,  or 

to  make  the  tenant  in  pofleffion,  who  held  over  his  leafe,  to  be 

but  his  bailliF  pr  fteward,  whether  he  will  or  not ;  but  in  the 

^»       prefent  cafe,  by  reafon  of  this  circumftance^*  §f  both  daughters 

being  rf  the  fame  namtj  and  the  miftqke   cenfeqment  thereupen^ 

the  defendant  was  decreed  to  account  for  the  meihe  profits  from 

the  time  of  the  expiration  of  the  leafe ;  and  fo  it  would  be  where 

any  fraud  had  been.ufed  to  conceal  the  title  from  the  leflbr,  er 

iUt^  tjs*       in  cafe  ef  an  infant ;  but  otherwife,  generally,  where  the  par^ 

has  no  remedy  at  law,  he  fhall  have  no  relief  in  equity  for  the 

'^mefne  pro&ts,  but  from  the  time  of  an  entry  made,   which 

I  he  at  his  peril  ought  to  have  taken  care  of  fo  fooa  as  his  tide 

began* 


DJB 
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Lockey  ver/iis  hockey.  Cafesti. 

tq.  abr.  304,  pi.  lo.  S.  C» 

Tl^  this  cafe  my  Lord  Chancellor  was  clear  of  opinion,  that  in  court  Lord 
X  where  one  receives  the  profits  of  an  infimt's  eftate,  and  fix -*^''/'"/*^* 
years  after  his  coming  of  age  he  hrmgs  a  bill  for  an  account,  n^ie^torater 
that  the  Statute  of  Limitations  is  a  bar  to  fuch  fiiit,'asat  would  ^"^  y^*^^^ 

*  comes  of  age  !• 

be  to  an  adion  of  account  at  common  law  s  for  this  receipt  of » >nuch  bamd  ' 
die  profits  of  an  infiint's  eftate  is  not  fuch  a  truft  as,  being  aofLimiudont 
creature  of  a  court  of  equity,  the  ftatute  (hall  be  no  bar  to,  for  ^n^fo;^'"' ^ 
he  might  have  had  his  a£tion  of  account  againft  him  at  law,  and  <=®""^*>^  ?«»**■• 

,        -  ^  .  1.  ^       ,  aiheisffomaa 

therefore  no  necemty  to  come  mto*  this  court  for  the  account ;  aaion  of  4c- 
but  the  reafon  why  fuch  bills  are  brought  here,  is  from  the  na-  m^'uw. 
ture  of  the  demand,  that  they  might  have  the  difcovery  of 
books,  papers,  and  the  party's  oath,  for  the  more  ea(y  taking  of 
the  account,  which  they  cannot  fo  well  do  at  law ;  but  if  the 
infimt  lies  by  for  fix  years  after  he  comes  of  age,  as  he  is 
barred  of  his  a£tion  of  account  at  law,  fo  (hall  he  be  of  his  re-* 
medy  in  this  court  j  and  there  is  no  fort  of  difiPerence  in  reafon 
between  4^e  two  cafes  f* 

t  Ai  the  above  cafe  it  ftated  !•  the  Regifter*i  book^  It  appears,  that  the  bill  wag 
filed  13  yeari  after  the  isfaut  had  come  of  age,  and  enjoyed  the  eftate,  without  de« 
iliandiag  anjr  aoGoaat* 

XZ  Another 
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I  AnU,  icS.  274»  ^*  Pofty  5«6.  533,  aiid  560.  1  Eq.  abr.  4S,  c  it.  S.  C.  1  Vera,  t^tm 
36^.  473.  1  Vernon,  455.  1  Wim»  970.  z  Eq.  abr.  46,,  c«  12  and  16.  1  Veiey,  Si.  44U 
Banbury,  65.    Str.  173.     1  Atk.  i««     3  Ack.  i.— Vid.  Bnywn*i  Rep.  404  §• 

An,  n^ment,      |  *  Another  point  was,  Whether  an  agreement,  7»t  in  writings 

mifhrTh^g    ^^'^i  **^r«rf/rf  on  one  part,  and  an  enjoyment  accordingfy^  tvhefbir 

iMtcutedon  one    fjjij  ^q^u  be  fo  far  impeached  as  to  lay  the  party  open  to  em  at" 

j^ment  accord-    count  foT  the  profits  he  had  received  under  this  enjoyment  ?  And 

m^^dJ^c^"^^^  court  was  clear  of  opinion  he  (hould  not,  for  this  would  be 

ST/^  *'**'  much  harder  than  fetting  afide  the  agreement  at  firft  for  want 

rW  into  txtfu-  of  Writing,  %  which  yet,  if  executed  on  om  partj  had  been  always 

^    „     ^      looked  upon  fo  &r  conclufive  as  to  induce  the  court  to  decree 

Jkds*  an  execution  on  the  other  part,  not  to  deftroy  or  avoid  die 

agreement,  fo  far  as  it  was  already  carried  into  execution ;  and 

taVcn*456»  therefore  infLeicefter  and  Foxcroft^  could  the  party  who  bad 

built  upon  the  ground,  if  he  had  enjoyed  the  houfes  for  feveral 

years,  have  been  liable,  as  a  wrong  doer,  to  account  for  the  rents 

and  profits,  for  want  of  the   agreement's  being  reduced  into 

writing  f  Moft  certainly  he  (hould  not  XX* 

^  To  the  above  authorities  may  be  added  the  cafe  of  mhchurch  t.  Bevk^  deter, 
tuned  upon  a  plea,  BUmy  Term,  FAi  8tb,  1786.  A<  it  is  ftiU  fn^jmdke,  lor  the  le* 
confideratioa  of  the  court,  it  it  deemed  moft  advilable  to  decline  iniertiag  it  in  the 
yrefent  pttbUc4tion* 

%X  It  was  intended  to  have  added  a  ftatement  of  the  above  caie  from  tlit  Regtftcr*» 
boQCf  but  the  U£tt  are  too  nomeroui  to  be  comprised  wichui  the  ihort  compafi  «f  a 
note*    Rec.Ub*B«  17x8,  folio  503. 
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In  CuRtA  Cancbllahi^. 
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Brunfden  verfus  StrattoH^  Cafe  322. 

Ante,  lot.    »Bq.  abr.  5i,c«  8.  S.  C.  »6o»  c.  3.  S.  C* 

ON  the  marriage  of  the  defendant,  her  intended  hufband  a fettlement 
being  under  age,  and  fo  incapable  of  making  a  fcttle-J?^^^^j^ 
ment,  the  wife's  &ther  gave  a  bond  for  the  payment  of  15CO/.  and  children, 
on  his  making  a  fuitable  jointure^i^fettlement  on  her,  without  det  entered  into 
taking  any  notice  whatfoever  of  the  ifliicj  the  marriage  took^^jI^lS^ 
efie£t,  and  the  hufband,  fomc  years  after,  on  payment  of  the  "ot  c«aaiy 
1500/.  made  a  (etdement  of  147/.  fit  arm,  or  thereabouts,  onthcm,Botvoio0. 
himfelf  for  life ;  remainder  to  his  wife  for  life,  for  her  jointure ;  {^.^l^U 
with  remainder  to  their  firft  and  other  fons,  in  the  ufual  form :  «^*"^ 
die  plaintifi  were  bond  creditors  of  the  hufband }  and  now^ 
after  his  death,  brought  this  bill  againft  the  wife  and  children^ 
to  fet  afide  this  fetdement,  on  pretence  the  iaaie  was  vdomary 
and  fraudulent^  being  made  after  marriage,  efpecially  as  to  the 
children,  for  whom  no  provifion  appeared  to  be  made  on  tfat 
treaty  previous  to  the  Qiarriage,  and  that  therefore;  the  plaia* 
%fis  ou^  to  l^e  let  in  for  a  fatis&Qion  of  their  debts. 

Kk  3«t 
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But  the  Mafter  of  die  Rolls  was  dear  in  opinion,  that  this 
<2l  was  no  fraudulent  or  voluntary  fetdement,  *  being  but  adequate 
to  the  wife's  fortune,  and  that  the  words  of  the  bond  were  ca- 
pable of  fuch  a  conftruftion,  for  that  a  jointure-fettlement  muft 
be  intended  a  fettlement  in  the  common  form  to  the  ifTue,  and 
a  jointure  for  the  wife. 

And  Mr.  Ftrnon  faid,  there  could  be  little  doubt  of  this,  fince 
+  '^l'*^*      the  cafe  of  t  P(xrfiowe  and  Weedoriy  Trin,  1718,  where  it  was 
held,  that  though,  flnce  die  ftatute  againft  fraudulent  devifes,  a 
man  could  not  by  will  devife  his  eftate  to  defeat  his  bond  credi- 
,  .  tors,  yet  any  fettlement  or  difpofition  he  fhould  make  in  his  life- 

time, whether  voluntary  or  not  voluntary,  would  be  good  againft 
hnJ  creStcrs  ;  for  that  was  not  provided  againft  by  the  ftatute, 
which  only  took  care  to  fecure  fuch  creditors  againft  any  im- 
pbfidon  which  might  be  fuppofed  in  a  man's  laft  iicknefs ;  but 
If  he  gave  away  his  eftate  in  his  Hfc-timc,  this  prevented  the 
dcfcent  of  fo  much  to  die  heir,  and  confequehdy  took  away  their 
remedy  againft  him,  who  was  only  liable  in  refpedl  of  the  lands 
defcended ;  and  a  bond  was  no  lien  whatfocver  on  the  lands  in 
Ki$  owa  hands  \  and  if  he  might  give  them  away  to  a  ftranger^ 
much  lefs  can  this  fetdement  on  his  wife  and  children  be  deem- 
ed voluntary  or  fraudulent  as  to  fuch  creditors  •,  though  he  laid^ 
diat  till  that  refolution  he  fhould  have  been  of  another  opinion, 
and  that  fuch  a  difpofition  had  beeo  held  fraudulent  againft  ere  - 
ditors,  in  the  cafe  of  Templeman  and  Behy  tried  before  my 
Lord  Chief  Juftice  Holt-,  fo  the  plaintiff's  bill  was  difmifled  in 
this  cafe. 

AaA,t%ut^^  It  was  likewife  laid  by  Mr.  Vemv^  %  ^a^  before  myi  l#irf 
NktingbarfCs  time  it  was  hdid^  that  where  die  la«ds  were  da« 
VtM  to  be  fold  fpt  die  payment  of  debts  and  legacies,  tbat  bodi 
Qu9uld  be  paid  tart  pajju^^.hfxt  he  bcid  that  the  debts  m^^  U 
hftm  afmeftrm^  ibc  that^  as  be  faid,  he  w!0uld(ri0t.nH^e,2^iBaii 
&i  in  hit  grave  \  and  fo  it  has  been  holdifioce^  thal^  tb^  debits  ia 
fiich  cafo  (hall  have  i  preference  in  pajmBentt 

'    ^\\h  the  otfe  tl  GipMW  v.  Jhntty,,  i  Vq^qon,  481,  Loni  19,  it «rtMioii|I]r  GitLJA 

A     ktve  hcM  othfiroUe  io  Sir.^irii  BovfUs^  tfS^y  and  that;  Lord  K«tper  Nmh  doii^ 

mined  that  there  ftould  !>*  %fveferhtce.  In  2  Vfcrn/i4S,  GHaif/iv.  P&tvdt,  tcowd* 

Im  to  tbt  ftrntement  of  Uiat  calir,  it  ipfca;!  chit  Lord  N,*%  opinioo  coincided  widi 

Mr.  K  Preset  obfervadoa 

20  Turtoa 
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*  TuftOii  i;erfus  Bctif<m*  ^afeszj. 

tnfb*  Chu.  »8t.  I  tq.  ftbr.  45^  p  5.  (£•)  andSS,  p«  %•  I  Wmt.  406.  ^*  C«  Ant^,  165, 
«Bf*«i7/«Bd  icferencMy  to  which  mty  b6  «dM»  fr  VcrA.  s^Sy  ttC 475*  vthuile,  240.  3  Wms. 
66>     t  Bnran*!  Pad.  Cafes,  57,  and  6o. 

THIS  was  an  appeal  (torn  tbc  Ilpll%  aiiid  watf  but  thi$:  a  bond  obtained 
The  plaintiflF  on  his  marriage  with  the  daughter  of  Mr.  llJaSe'^Vra. 
Bift/fnvns  to  have  3000/.  fortune;  but  the  phunriff's  mother "^"^•^i'^HI***^: 
being  living,  10  that  he  could  make  no  fettlefnent  widiout  het  to  a  creditor  for 
concurrence,  fiie^  in  confideration  of  the  marriage  and  portrori,  Jc  fee  ^de  in 
joined  in  making  a  fetdemcnt  adequate  to  die  fortune;  bift*'^*'' 
before  tfte  marrtege  Mr.  Benfon  txprefflrtg  his  inabifity  to  givie 
filch  8  fottune  with  his  daughter,  having  other  children  to  pro« 
Vide  for,  Mr.  Turtm  and  he  came  to  an  agreement  between 
Aemfehres,  {ttstt  to  induce  the  mother  to  join  in  making  the  fet- 
denient,  the  portion  fhoutd  be  mentioned  to  be  3000/.  but  that 
TTurton  AtouM  give  kim  a  bond  to  pay  him  back  1000 /.  of  it  at  * 

the  end  of  feven  years,  and  that  in  the  mean  time  he  fboidd 
kave  it  without  intereft;  and  accordingly  a  bond^ was  given  the 
29tb  of  7*i^>  '7'^  *i^^  ^^  ^^  fetdement  #as  made,  and  tht 
marriage  proceeded.  Before  the  end  of  feven  years  Mr.  BeitfoH 
becaone  greatly  in^btedj  to  the  amount  of  10  or  }200o/.  and 
Aen  died,  and  the  defendant  his  widow  took  out  ad'miniftration^ 
Md  entered  into  an  agreement  with  feveral  of  the  creditors  fo^ 
Ae  alignment  of  thi9  bond,  amongft  other  feturities,  tbwardil 
fiitiafatton  of  fhetr  <febts ;  and  it  appeared  plainly  in  the  cauft^ 
tIM  Mr.  Tttrtdn  was  privy  to,  and  knetv  of  this  afltgnracnt,  but 
HM"  brought  this-  bill  i»  he  relieved  againft  the  bond,  and  to  hav6 
it  delivered  up,  as  obtained  from*!Km  iA  ftvait  of  the  marriage 
contra^  and  after  tbe.tscaty  bad  been  agrtod  to,  and  a  fuitablc 
ietlleijaeot  provided  for  the  lad^. 

The  eredittirs^  vtt^YoA  ^Cained  die  aftgnment  of  diit  bondy 
Htewife  bvo«^  fhetr  Ml  tK>  have  the  agraement  executed^ 
fti4  thee  diefmigKe be «atrfibertff#  proceed,  indie  nanie  of  thr 
atoktiifcitria^  fdt  ilMHtJ  ^i  tfce  taoMf  due  on  dw  bond^aml 

%k  %  infifted 
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<  2t  infifted  *  that,  whatever  confidendon  the  bond  might  have  hid 
whilft  it  continued  in  Mr.  Benfinh  hands,  or  in  iie  hands  of 
his  reprefentative,  yet  now  being  affigned  to  dlem^  and  tfaejr 
being  juft  and  honeft  creditors,  ought  to  have  the  benefit  of  it; 
that  whatever  fraud  may  be  fuppofed  in  die  obtaining  of  it,  yet 
it  being  now  affigned  to  them  on  fo  juft  and  valuable  a  confi* 
deration  as  the  payment  of  their  debts,  that  had  purged  die 
fraud,  and  would  make  good  die  affignment. 

That  though  the  legal  intereft  in  this  bond  could  not  be  af« 
figned  to  them,  being  a  Choft  in  a^on,  yet  by  the  afiigniaeot 
the  adminiftratrix  was  become  a  truftee  in  equity  for  them,  and 
therefore  they  ought  to  be  at  liberty  to  make  ufe  ^  their  tniC- 
^   tee's  name  at  law  for  recovery  of  the  money  due  thereon :  and 
it  was  likened  to  the  cafe,  where  a  man  purchafes  an  eftate  of 
jt.  to  which  B.  has  right,  and  he  has  notice  of  it,  this  notice 
will  affei^  his  purchafe,  notwithftanding  any  conveyance  ;  but 
if  he  after  fells  this  eftate  to  anodier  perfon,  vi^o  has  no  notice 
of  f.'s  right,  this  fecond  purchafer  without  notice  (hall  not  be 
affedled  by  it,  but  B.  muft  take  his  remedy  as  well  as  he  can 
agaiiift  J.  i  but  to  make  that  cafe  more  dire£tiy  applicable  to  die 
prefent  cafe,  it  was  urged  further,  that  if  the  firft  purchaler  had 
fold  it  to  the  fecond,  and  only  given  him  a  dedaradon  of  trui^ 
fo  chat  the  legal  eftate  continued  ftill  in  him,  yet  it  was  fiud  there 
was  no  cafe  could  be  produced,  wherein  relief  had  been  given 
againft  the  fecond  purchafer  in  fuch  cafe ;  that  indeed,  if  die  &• 
cond  purchafer  has  a  conveyance  of  the  legal  eftat^  he  has 
them  both  in  law  and  equity,  as  he  has  no  notice,  and  this  ihaU 
prevail  againft  £.'s  bare  equity;  but  even  where  there  is  aoeoD* 
veyance,  yet  it  was  urged,  that  his  equity  (boold  be  prefentd 
to  B.\  being  without  notice- 
On  the  odier  fide  it  was  urged,  that  dns  bond  w»  a  mere 
Chofe  in  adion;  that  it  was  not  affign&ble  at  faiw,  and  this 
notwithftanding  any  affignment^  yet  the  legal  intoeft  and  pro- 
perty  continued  in  Mr.  Binfen  and  his  *  leprefotatives  %  tbiC 
therefore  the  creditors  could  not  be  in  a  better  condition  than 
he  himfelf  was :  that  if  Mr.  Turtm  M  titk  to  be  idieved^ 
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ivtulft  tt  continued  in  his  hands,  the  aflignment  could  not  taU 
it  away  from  hifn,  or  make  his  cafe  at  all  die  worfe  :  and  a  cafe 
'was  put  by  Mr.  Vernon^  where  a  man  agreed  to  fell  his  copyhold 
lands,  aiid  made  a  Airrender  out  of  court  for  that  purpofe  ;  but 
the  furrendcr  not  being  prefented  within  the  year,  according  to 
tiie  cuilom^  became  ixieflfefiual,  suid  in  the  mean  time  the  perlbn 
ivho  fold  becoming  a  bankrupt,  his  creditors  infilled,  that  for  want 
of  an  efFe£lual  furrender  the  legal  eftate  continued  in  the  bank- 
rupt, and  therefore  ought  to  be  fubje£l  to  their  debts,  and  the 
rather,  for  diatthey  being  juft  ci^^tors,  as  well  as  the  puicha- 
ier,-  bad  tiie  advantage  of  weight  on  their  fide,  by  having  the 
legal  eftate  \  but  on  a  hearing  and  rehearing  by  Lord  Chancel« 
lor  Cowptr^  it  was  decreed,  that  die  crcditorr  could  not  be  in  a  • 
better  condition  than  die  bankrupt  himfelf  was ;  that  as  he  • 
might  have  been  compelled  to  have  made  good  this  agreement- 
with  the  purchaier,  and  to  have  made  an  effe6hial  furrender,  b* 
muft  his  creditors,  who  ftand  in  his  place,  and  derive  under  him. 

Lerd  Chancellor,     f  Bonds  of  this  iindj  given  in  fraud  ofmar^  ^  j  Vtftyjft?;. 
riagi'Contra^Sy  are  never  to  he  favoured  in  a  court  of  equity  j  %^,,  ' 

that  the  relief  fought  here  againft  the  bond  is  by  the  party  him-  ' 
felf,  who  was  privy  to  the  fraud,  is  nothing  at  all  to  the  purpofe, 
for  fo  it  is  in  all  cafes  of  this  nature,  and  can  be  by  none  but  the 
parties  concerned  s  that  here  Mr.  Turton*s  mother  was  plainly  im* 
pofed  on  to  confent  to  join  in  a  fettlement  for  3000/.  which,  if 
this  bond  ihould  prevail,  would  fink  a  third  part  of  the  fortune ; 
that  this  fraud  affefled  the  land  ab  initio^  and  the  affignment  to 
creditors  cannot  mend  the  cafe,  for  they  can  be  in  no  better  a 
condition  than  the  party  himfelf,  who  affigned  that  bond  j  that  if 
an  aflignment  to  creditors  would  alter  the  cafe,  i:  would  entirely 
put  an  end  to  all  applications  for  relief  in  this  *  court;  that  it  $%% 
would  then  be  only  to  affign  fuch  a  bond  as  this  to  juft  credi. 
tors,  and  all  would  be  fafe  ;  that  the  creditors  having  no  notice 
of  die  confideration  of  giving  this  bond,  would  not  at  all  help 
diem,  for  flippofe  the  bond  had  been  a  good  one,  but  part  of  the 
money  paid,  and  then  it  had. been  affigned,  as  if  the  whole 
money  had  been  ftill  due  on  it,  would  this  afFeft  the  obligor  \ 
No  more,  in  this  cafe,  if  the  bond  was  liable  to  be  ftt  afide, 
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^ri^Vl  it  con^nyed  in  tlse  <d))igefs  ^aijd,  h^  affigpmcnt  pf  H 

lyill  not^lter  it,  though  the  affigiiees  have  no  potice  of  the  nzm 
tmc  of  it ;  $br  an  affignment  of  a  bond  is  ba(  ax^  ag|:eemen^ 
t^at  the  affignqp  ihall  have  the  t>wefit  of  all  money  to  be  reco« 
ve^ed  thereon ;  and  if  none  were  due,  o|r  that  the  bond  vcrc^ 
obtained  pn  an  unlawful  confideration,  no  alignment  v^xbtvcr 
c^  malce  it  better!  I  think  th^  decree  at  the  RoUs  W9S  exr 
ceedin^ Tight;  let  the  bond  be  delivered  up^  and  a^perpeti^J 
injunction  aga|nft  it. 

/^;  In  this  C4fe  wpr»  dM  i  Salf,  156,  ICnf^ ^Ctkr 

f  tVemen,65s.  fnany  f  thft  Cftfe  of  i>i«^«  Ji4mib^  W  Z>^  A6i|r«  $  wd  Mr. 

t'l  Vera.  348f  Fermn  cited  ihd  cafe  of  t  Jtednum  and  Jif^bnan^  wliere  the  1|^ 

^l  cT^Jl'    *  bud  being  c^drrabljr  indebted  M>i9  ouirriai^  B^vstils  whi| 

bis  bretbrr  ^to  giv«  bood  for  the  payment  tbeitof  tp  the  tefen4 

creditor s»  and  giv^  him  his  own  bond  as  a  counter  fecuritj ; 

the  huflnmd  dies,  and  the  brother  beting  forced  to  pay  tfaefe 

dehtSy  put  his  <:o^nter  bond  in  fuit  agi^nft  the  widow  and  ad* 

fxiji^iftnitxix,  biit  (he  was  reljeyed  againft  it  in  this  court.    An- 

§  t  Vm.  475*  odier  cafe  citd()  by  him  v^zs  of  §  GaU  and  Lendoj  where  the  wo- 

I, Ceiled**      man's  fortune  falling  fliort  of  what  was  expe£bd,  and  flic  being 

.  defirous  the  match  (hould  go  on,  prevails  on  her  brother  to  give 

her  a  bpnd  for  fo  much  as  was  wanted  |  the  marriage  proceeds^ 

the  hufband  dies,  and  flie  took  out  adminiftration,  and  put  the 

bpnd  in  fuit  againft  her  brother,  and  thpvgh  (he  herfelf  was 

party  to  the  fraud,  yet  the  brother  was  forced  to  pay  Ac  moneji 

and  could  have  no  relief  in  this  court. 

526 

C?fe324.  ♦  Sir    George  Maxwell  verfus  Lady  Mqunta'* 
^p^«^.r.  cute  his  wife. 

Ant^,  519*    Pofty  $33,  and  560.     Gilb.  Chan.  144.    1  E5.  ibr.  19,  pU  4.  »d  io»  pi.  5. 

At  my  Lord      T  N  this  Cafe  a  diftin£Uon  was  taken,  and  agreed  by  die  court* 

Chancellor'!         I     .1.  .      l  .  r  "»  "^  ^  ^ 

hook.'  '^  ^^  where,  qn  a  treaty  for  a  nwnage,  or  any  odier  treaty, 

t^c  parties  come  to  an  agreement,  but  the  fame  is  qevef  ie« 
diiced  into  writing,  nor  any  prppofa|  made  for  that  pvrp^fe, 
^  that  ^ey  rely  wholly  on  their  parol  agreement^  that  maUfi 
thi$  hi  executed  in  party  neither  party  can  compel  the  other  to  a 
j^i^c  pprforimnce,  for  that  the  Statute  of  Frauds  is  diie^y 


in  their  way ;  but  if  there  were  any  vagreement  for  reducing 

the  fame  into  writing,  and  that  is  prevented  by  tbr  fraud  and 

praiiice  of  the  other  party,  that  this  court  will  in  fuch  cafe  give 

relief;  as  where  inftni£Hons  are  given,  and  preparations  made 

for  the  drawing  of  a  marriage  fettlement,  and  before  the  com- 

pleating  of  It  the  woman  is  drawn,  by  the  alTurances  and  pro-  f  Ante,  370* 

mifes  of  the  man,  to  perform  it,  arid  after  to  marry  himf.        aoo^MdV*^ 

So  where  a  man  treated  to  lend  money  on  a  mortgage,  and 
the  conveyance  propofed  was  an  abfolute  deed  from  the  mort- 
gagor, and  a  deed  of  defea&nce  from  the  mortgagee,  and  after 
the  mortgagee  had  got  the  conveyance  he  refufed  to  execute 
the  defeaiance,  yet  my  Lord  Nottingham  decreed  it  againft  him 
on  the  fraud  after  the  ftatute  § .         '  \  AdL^'sl!* 

So  where  an  abfolute  conveyance  is  made  for  fuch  a  fum  of 
mpney^  and  the  perfoa  to.  whom  it  was  made,  inftead  of  enter- 
ing and  receiving  the  profits,  demands  intereft  for  his  money, 
and  has  it  paid  him,  this  will  be  admitted  to  explain  the  nature 
of  the  conveyance ;  and  |  a  Utter  has  ban  heldafiifficiint  agreement  g  a^ytatrb^sd* 
in  writing,  if  it  were  figned  by  the  party,  to  bring  it  out  of  *  y^|  "^ 
the  ftatute;  and  cited  the  cafe  of  Leice/ler  t  ^^  F^xtrefty  and  {  P^ 560^ 

,  J.     »»  and  1  Atk.  i». 

Other cafts|§.  .  /«£#.  Aati, 

529.  S.  C,  citt4  and ftated. 

mnktioned,  that  there  vra$  a  letter  from  the  hulhaodj  Sir  (7.  Jl^««wr//(who  was  defendant, 
and  not  plaiaHflT)  «i  erroneottfly  appears  from  the  above  ftatement)  that  eridenced  the 
afzeeneAt ;  yet  Lord  ChanceUor  fAfktt  held  the  plea  of  the  ftatute  to  be  valid,  aad 
alfowed  It.  I  Wanv  6i8.  Strange;  236.  S.  C.  See  alfo  thtf  cafe  of  Ayttft  v.  T'racy^ 
3  Wmt.  65.  where  it  is  held,  that  a  letter  from  the  father  to  his  dattghter,  by  vfaiclt 
he  agrees  to  give  her  3000/.  portion,  and  this  not  (hewn  to  the  party,  who  afterwards 
married  her,  dbes  not  take  the  fionUe  out  of  tht  "Soiettte  ^  Fraiids««i-Vid.  the  ctfe  U* 
It^lcr  V.  i^eubi  1  Vefty,  297. 
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Tcrmino  S.  Hillarii, 
In  Curia  Cancelx.aria. 

.»     Ill    I  ■  I  i|"i     ■  I »      ■      I    I     I  HI  I  M  ■  ■ 

GbS^  315.  WoodrofF  verfw  Wickworth. 

£<1.  >br.  a49.  S«  0.    a  Veiqr*  ^IS* 

Tlie^nndmo-  T  N  this  cafe  it  was  clearly  agreed,  diat  the  grandmother  was 
loTjiftributiti  -"•  ^^^^  ^^  '^  *"^  entitled  to  the  grandchild's  perfonal  cflatc^ 
of  theirand.  ia  excliiltOA  of  Ae  uAcles  and  aunts  \  and  fo  it  has  been  hefat 
eiUte'mudtt-  fettled  in  a  cafe  of  fp^dfi  and  J>uppaj  and  in  the  cs\lk  of  Blacks 
^^J^^'^^ bdnugb  and  DavUf^  I  SaU.  251,  and  fo  was  now  again  refolved 
in  the  principal  cafe. 

M^  %h  4^  But  whether  executors  (hould  have  Ae  furplus  of  the  per^ 
fonal  eftate  to  their  own  ufe,  or  in  truft  for  the  next  of  kin,  Mr, 
yemon  laid  nothing  was  at  prefent  more  loofe  aiid  unfettled. 


PE 


C  In  Ciiik  Cancellarue.'. 

Teraiino  Paichae, 
1 719. 

In   Curia   Cancellas,i#« 


NichoUs  wrLs  Skinner. '  q^  ^^^^ 

f  AnbK,  483*     s  Sq.  ybr.  3469  c  10.  'in^  ^^^^  c«  17.  8«  C,     I  Wms,  534*  S«  P*'   Fcafae*f  CoflC* 

Ecm.  358. 

AttlieRoUf. 

TH  £   plaintifF'$  father  having  four  childivn^  and  being  ^  ^en^  po,, 
poflcffcd  of  2000/.  in  die  Bank-ftock,  and  of  other  per-  ^S^„^*,5J5, 
fimal  eftace,  makes  his  will,  and  thereby  deviies  portions  to  his  «t  their  reipec. 
laid  children,  to  be  paid  and  payable  to  them  at  their  reipeAiveyJitfs,ormar! 
ag^  of  21  years,  or  days  of  marriage,  which  Ihould  firft  hap-  "afew/of  dim 
pen;  and  in  cafe  any  of  them  (hould  die  before  the  time  of.pay-^"}^<*'«**fo«« 
ment,  or  ihould  die  without  ifiiie,  then  his  or  their  (hare  to  go  ment,  or  fliooid 
to  the  furvivors  and  furvivor  of  them,  and  his  heirs.     One  oi ^^^^^^^^^l^ 
them  died  wthout  iflue,  under  age,  and  unmarried,  and  *c*^jjj^^^^ 
plaintiff,  who  was  one  of  the  furviving  brothers,  and  married,  ▼i^on  of  them, 
though  under  age,  brought  this  bill  for  a  third  part  of  the.  dead  under  axe,  and 
brother's  (hare  5  and  the  queftions  were,  SJdS i 

Smitation  of  a  peridnal  eftatc,  la  good^  Sot  liaUe  to  the  contingency  of  fnnrivorflupi  dU  it  conei  t» 
the  lall  of  the  lour  chitdien. 

J/?,  Whether  upon  this  will  the  devife  in  catfe  of  death  widi- 
out  iiTue,  being  of  a  perfonal  eftate,  were  good?  Tdtjy  Whether, 
admitting  it  were,  the  dead  brother's  Ihare  were  not  ftill  liable 

tTotheitfeiencesHnderPaaiiryir.^Ai^  (Aott,  435.}  M  tfac  #iic  oC^^A^te 
T,  irarim,  6  Bravura  ParU  Cafti,  3^ 

to 
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to  the  contingency  of  furvtvorihip^  till  it  came  to  the  laft  of  the 
four  brothers  ? 

SI9  ^  His  Honour  was  of  opimoH)  and  decreed  accordingly,  diat  in 

ibis  cafe  the  limitation  being  to  the  furvivors  and  furvivor  of 
them,  and  his  heirs,  t^at  it  could  not  be  intended  a  dying  toith^ 
#itf  ij^e  gtmraOji^' fubUb  vmdd  matt  k  vid,  but  a  dying  witboui 
iffiu^  infucb  manner  as  that  tbe  furvivors  9r  furvivor  might  takt 
h^  which  muji  he  during  their  UviSj  and  confequently  good.     %ily^ 
That  it  was  liable  to  the  contingency  of  furviving,  till  it  came 
to  die  laft,  and  confequently  the  now  plaintiff  could  not  have 
Us  fhare  of  the  principal  of  his  dead  brother;  but  in  regard 
110  diredion  Wdis  given  in  the  Will  concerning  the  intereft,  it 
was  decreed  he  fliould  have  a  proportionable  part  of  the  intereft 
during  Jus  life,  elfe  the  intereft  likcwife  muft  lie  dead  till  it 
come  to  the  laft,  which  would  be  very  inconvenient  i  though 
in  cafes  not  fo  circumftanced  the  legatee  has  not  been  allowed 
the  arrears,  or  growing  intereft^  for  want  of  a  dire^on  in  die 
W^  concerning  k,  but  it  Iw  frUen  iitfo  the  refidunm  of  tlit 
teftator's  perfomd  jcftate. 
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Termino  S.  T/initatis, 

In    C  U  R  I  A    C  A  N  C  B  L  L  A  R  I  ji.r  ''' 

^11  II.  II   I  I  — — ^— ^iB^ 

+  Bvtfk  verjtis  Weftcm*  Cafe  3*7. 

Vii.tli«aatoarcaadid«raMei,    »  >4- abf.  5M,  c.  )•  8.C* 

THE   plaindfR  had  been  in  poffeffion  of  a  watcrcourfe^„jawh6hM 
upwards  of  60  years;  the  defendant  claimed   the  J*nd ^^° l^J^®?» 
through  which  the  watercourfe  nm,  by  virtue  of  a  forfeited  60  yean,  miqr 
mortgage  for  100  years,  and  which  he  had  obtained  a  decree  agiiSft  amort* 
to  foreclpfej  the  plaintiff's  title  was  fiilly  proved,  and  the  hillgJJ^'J^^^ 
was  for  a  perpetual  injundion  to  quiet  the  plaintiff's  pofflcflion,of««<!«™p^<>"to 

DC  QUlCCCd  IB  Jus 

which  the  defendant  had  interrupted,  by  making  a  cut  or  chan-  poffeffion,  ai. 
pel  through  his  own  lands,  and  fetting  up  a  fluice  at  die  mouth  MTeftabUflwd 
thereof,  whereby  the  water  that  fliould  have  ran  to  the  plain- *»n«^*  •*>«*• 
tiff's  watercourfe  was  totally  diverted  and  prevented. 

And  though  it  was  objeded,  that  if  the  plaintiff  had  any  da- 
ma^  his  remedy  was  purely  at  law,  and  that  they  ouglit  not 
to  come  hither  till  diey  had  eflablUhed  their  tide  at  law  i    * 

,  t  That  tilt  Court  of  Chancery  «SU  oot  fnnt  an  UJoaaion  oakft  lbs  fUtf*t  fight 
"  eftabliihed  at  biw,  vide  i  Vern.  iso.  127.  %  Cfyukf  CiCu,  1(5.  9^  Atk.  30ft* 
I  Atk.  72^*    z  Vcacy,  476*    s  Vcte/,  ^14, 
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tMy^  That  if  they  could,  yet  diey  ought*  to  hare  brou^ 
diole  wbo  had  die  inheritance  of  die^lands,  through  which  the 
ivatercoujfe  ran,  before  die  court,  and  that  it  was  not  fufficieixt 
to  have  only  the  mortgagee ; 

53s  *  Yet  the  court  decreed  for  die  plaint!^  and  agreed  it  ufital 

to  have  fuch  bills  in  the  firft  inftance  in  diis  cour^  and  cited 
Lord  AyUifird*%  cafe  lately,  and  feme  odiers ;  and  if  die  de- 
fendant  would  have  had  the  remsunder-man  a  party,  be  ought 
in  his  anfwer  to  have  Ihewh  who  that  was,  that  he  had  only  a 
term  for  years,  and  prayed  that  he  might  have  been  made  a 
party ;  but  this  he  had  not  done,  but  infifted  on  his  own  dde 
under  the  foredofed  mortgage  1  and  dierefbre  that  ol^efiioQ 
was  over-ruled; 


Cafe  328.        Duke  of  Dorfet  verfus  Serjeant  Girdler. 

%  E^  «br«  |8|.  %.  S.  C.  I  Rolb  tbr.  38].  i  Vera.  joS.  1  Ack*  ftSx.  tS}.  571.  %  Alk. 
391* 

Anuawbokla^T^HIS  was  a  bill  brought  for  a  commiffion  to  examine 
J^j|^^*  X  his  witnefles  in  ferpHuam  ni  nutmruan^  to  eftablifli  his, 
bring  a  bill  to    fele  right  of  fiflierv ;  and  it  was  fuggefted  in  the  bilL  diat  die 

ciamioe  hu  wit*  ^^ 

ncfles  bsperferu^  defendant  pretended  a  fole  right  of  fifliery,  and  threatened  tp 
Imd^^bu^t  bf "^g  anions,  and  difturb  the  plsdntifF  when  all  his  witneilcs 
right,  though  he  (hould  be  dead, 

luu  not  recovered 

in  affirmaacc  of  It  at  law  )  ficktf  if  be  is  not  in  pofleflion* 

To  diis  bill  the  defendant  demurred,  for  that  the  plaindfF  had 
not  verified  his  dde  at  law,  and  therefore  had  no  right  to  bring . 
his  bill  in  the  firft  inftance ;  but  the  dimurrer  was  vver^rukd^ 
and  this  differ enu  was  taken  and  agreed  to  by  the  ccmrt : 

That  if  one  is  out  of  pofleffion,  having  only  right  to  fifbery 
common  rent-charge,  he  who  brings  fuch  bill  ought  never  to  be 
allowed  to  do  fo,  but  a  demurrer  to  it  will  be  good,  becaufe  he 
may  and  ought  firft  to  enter  his  adion,  and  eftablifh  his  dde  at 
law,  otherwife  publication  not  being  to  pafs  till  after  the  death  of 
the  witnefles  (as  in  thofe  cafes  it  never  does  without  fpecial 
order  of  the  court)  they  may  be  guilty  of  the  grolleft  perjury, 

and 
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and  yet  go  unpunifiied}  befides  tfaa^  die  party  having  a  remedy 
at  law,  the  other  fide  ought  not  .to  be  deprived  of  the  opportu- 
nity of  confronting  the  witnefles,  and  examining  them  publicly, 
which  has^  always  been  found  the  moft  eflttdual  method  for  dif^      Sji 
covering  of  the  trudi. 

But  if  a  man  is  in  oHual  poffijp^  and  is  oidy  threatened 
widi  difturbances  by  anodier  who  pretends  a  rights  he  has  no 
other  way  in  the  world  to  perpetuate  the  teftimony  of  his  wit« 
nefles  but  by  fuch  a  bill  as  this  is,  for  not  being  aftually  in* 
terrupted  or  diihtrbed,  he  can  bring  no  a^on  at  law ;  and  in 
fuch  cafis^  if  this  demurrer  ihould  be  allowed,  there  is  an  end  of 
all  bills  to  perpetuate  the  teftimony  of  witnefles  to  wills,  and 
fuch  like,  wherein  the  parties  pray  no  rdief,  nor  ought  to  dq^ 
but  only  a  commiffion  for  the  examination  of  their  witnefles  ; 
and  yet,  even  in  thefe  cafes,  if  the  phuntiff  (hould  afterwards  be 
evided  or  difturbed,  thefe  depofitions  cannot  be  made  ufe  of 
fo  long  as  the  witnefles  are  living,  and  may  be  had  to  be  exa* 
mined  before  a  jury. 

But  ia  the  prefent  cafis,  if  the  defendant  had  not  only  threat* 
ened  to  difturb  the  plaintifi^,  but  had  a&ually  difturbed  him  by 
£fhing  daily  (as  it  was  (aid  he  did)  he  ought  to  have  pleaded 
diis,  and  that  the  plaintiff  ought  therefore  to  feek  his  remedy 
at  law$  or  if  the  plaintiff  had  fliewn  in  this  bill,  that  the  de* 
fondant  had  afiually  difturbed  him  by  fiilhing,  then  the  demurrer 
had  been  proper^  but  not  for  barely  direatening. 

That  here  he  had  by  his  anfwer  |nfifted  on  his  right  of  fiih« 
cry,  and  that  he  hoped  to  prove  it;  |nd  for  feveral  odier  matteit 
difdoled  in  his  anfwer,  he  inrifte4  on  his  right  diereto,  and 
hoped  to  prove  it  i  and  yet  by  hif  demurrer  would  debar  tbt 
plaintiff  from  proving  any  diing  at  all :  and  a  cafe  was  cited 
between  fPjm  and  Hattj^  before  Lord  Keeper  IVright  at  the 
Inner  Temple  Hall,  where  a  bill  was  brought  of  the  fame  na« 
ture,  touching  a  common,  and  the  demurrer  allowed,  becaufr 
there  it  appeared,  of  his  own  (hewing,  that  he  was  interrupted  . 
and  difpo(&fled,  and  therefore  had  his  remedy  at  law. 

MuffeU 
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.  ITo  this  bill  the  defendants  demurred,  for  dut  of  tfaeiir  own 
fhewing  it  appeared,  that  aflets  came  to  their  own  hands,  more 
than  fufficient  to  pay  and  fatisfy  this  bond ;  and  that  it  alfb  ap« 
peared,  by  their  own  (hewing,  that  they  paid  away  thefe  in  (a- 
tisfying  debts  on  fimple  contrail,  and  of  an  inferior  nature,  and 
that  was  to  introduce  a  courfe  of  adminiftration  contrary  to 
common  law;  and  the  demurrer  was  held  to  be  clearly  good,  and 
the  bill  rejeded  as  an  attempt  to  alter  the  courfe  of  law. 

But  if  any  extraordinary  fraud  had  been  charged  on  die  de« 
fendants,  by  which  the  plaintifFs  had  been  deceived  or  induced 
to  pay  away  the  affets,  that  might  have  varied  the  cafe. 


Cafe  331.  Clavering's  Cafe. 

ft^Sq.  abr.  f»  €»  7.  S.  C.  and  P.    3  Wou.  40».  S.  C.  but  not  S.  P. 

AreceWerto  /THHE  plaintiff  was  entitled  to  feveral  collieries  of  confi- 

^S^uwhl  ^     derable  value,  and  his  guardians  or  truftees,  during  hi* 

bashSs  account  minority,  had  appointed  one  of  the  defendants  to  look  after  and 

the  suardlui/  manage  the  fame,  and  alfo  gave  him  a  falary  for  ib  doing,  which 

SbSed toK-  *^y  '^  ^^  ^°^^*  increafed  or  advanced  as  they  few  occafion. 
cwnt  over  again  The  receiver  or  manager  for  feveral  years  pailed  his  accounts 

when  he  oomei  regularly  with  the  truftees  or  guardians  every  half  year,  and  tfacy 

^  ^•^  from  time  to  time  paffcd  and  allowed  thefe  accounts. 

The  plaintiff  being  now  come  of  age,  brought  this  bill,  not 
only  againft  the  truftees  or  guardians,  but  alfo  againft  the  re- 
ceiver or  manager,  to  have  a  general  account  of  what  had  been 
received  and  paid  during  his  infancy,  or,  at  leafl^  that  he  mi^t 
be  at  liberty  to  furcharge  or  fetisfy  the  accounts.  The  defend- 
ant|  ^e  zoceiver,  {deaded  the  accounts  them&lve^;  and  as  to  him 
tiie  plea  was  held  clearly  to  be  good,  for  that  he  was  but  fenrant 
to  die  guardians  or  truftees^  and  as  they  had  fufficient  audio- 
536  ^7  ^  employ  him,  they  had  the  *  feme  to  difeharge  him,  and 
allow  his  accounts,  and  that  he  had  nodiing  at  all  to  do  widi 
die  plaintiff. 

That  if  it  weie  oditrwife^  Mot  would  ever  be  concerned  in 
an  infent^s  affiurs  i  and  his  plea  ibould  be  die  rather  allowed, 

for 
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For  that  the  plaintiiF  was  at  no  fort  of  mifchief  by  it;  he  was  at 
full  liberty  to  go  through  die  whole  account  againft  his  guar- 
dians or  truftees,  and  they  only  were  refponfible  to  him ;  and 
they  were  fo  far  refponiible,  that  if  the  fervant  they  employed 
had  embezzled  or  gone  away  with  any  fum  of  money  whatfo- 
ever,  they  muft  have  anfwered  it  .to  the  platntifF^  that  the  re- 
ceiver or  manager  appointed  by  them  was  merely  their  fervant^ 
and  the  plaintiff  had  nothing  at  all  to  do  with  him,  but  muft  go 
on  againft  his  guardians  or^txuftees^  who  were  only  and  imme« 
diately  anfwerable  to  him. 


A 


Anonymous .  *^*fe  33«* 

EoimDk. 
Bill  was  brought  for  difcovery  of  writings,  and  the  de-WhenabUiit 

fendant  deinurred,  bec^ufe  the  plaintiff  had  not  annexed^|^|!^,fc^^^ 

the  ufual  affidavit,  that  he  had  none  of  them  in  his  cuftody,  but®^****«»»<2»«* 

Che  demurrer  was  over-ruled;  and  my  Lord  Chancellor  faid,  plaintiff  to  an. 

that  if  on  fuch  a  bill  as  this  was  it  iheuld  be  allowed,  it  would  fidavit^diatl^* 

overthrow  half  the  biDs  in  this  court.     *  '    J^**^^!^*^ 

That  the  only  cafe  where  fuch  affidavits  were  neceffiuj  was, 
where  the  bill  .was  for  dticovery  of  a  particular  bond  fuggefted 
to  be  loft,  or  for  difcovery  of  a  particular  deed,  for  want  of 
vrbich  the  plaintiff  could  not  recover  falis  debt  at  law,  or  the 
fgs^SdRxm.  in  eJcAment :  in  thefe  cafes  it  is  fk  he  fiiould  make 
iMth  that  he  himielf  has  not  the  bond  or  deed,  becauie,  if  he 
hfA^  jus  remedy  is  proper  and  open  at  law ;  and  then'  he  is  not 
jfio.put  another  to  die  um&eceffiiry  expence  of  an  anfwer  to  deny 
liisif^ng  it. 


Ll  OE 
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Cafe  333.  Anonymous, 

%  Vcnu  559.    a  Lev*  32*    Veatnty  178.    Mod.  77.    7  Vin.  abr.  a  13,  pi.  3* 
A  city  ori»haii    TN  this  cafe  wcrc  cited  a  cafe  of  Ambrnfi  vexfus  Ambrofe^  and 
^^!lll^}t    ^  another  of  RawRnfin  cont*  RawlinfoHy  where  it  had  bce« 
pofeof  hit  or-  certified  to  be  the  cuftom  of  LomUriy  and  was  accordingly  de- 
at  to  prevent     cfeed  by  the  Lord  Chancellors  Harcourt  and  Cawptr  fucceffive* 
r»mvorflijp.      ly^  ^^  .£  ^  ^j^  orjAah  dies  before  ai,  his  orjriianage  put 
furvives  to  die  other  orphans,  and  that  he  can  make  no  diifio- 
fitioa  by  will  to  ccntrajiid  it ;  but  if  he  dies  after  21,  at  ^Uch 
time  he  might  have  by  will  difpofed  of  it  diere,  though  he 
die  inteftate,  it  fhall  go,  according  to  the  Sutute  of  DiftributiooSi 
between   his  mother  and  furviving  brothers  and  fitters  %  and 
that  in  the  other  cafe  the  furvivorfliip  holds  only  as  to  the  or- 
phanage part  belonging  to  himlelf ;   for  that,  if  he  had  by  fur- 
vivorfhip  the  part  of  any  other  of  his  brothers  or  fitters^  that 
ihould  go  according  to  the  Statute  of  Diftributions. 

t  Vemon»  88*       And  it  was  alfo  iaid,  that  if  a  man  married  an  orphan,  y^t 
^'  ^*  J^  %i  bis  right  was  not  fo  veftfd  as  to  prevent  his  wife's  Ihare 

firom 
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from  furviving,  in  cafe   (he  died  before  2i  j  though,  whether 
the  marriage  was  before  or  after  21,  *  the  hufband  was  fincable,       538 
^d  might  be  committed,  if  he  had  not  the  licence  of  the  Court 
of  Orphans.  ' 

Young  ver/us  Clerk.  Cafe  334. 

November  i8« 
Ante,  76.      Glib.  Chan.  243.     iEq.abr.i8y  pi*  9*  $•  C.      i  Vera.  a«7.      »VerQ.  i86«     xo 
Mod.  503.     Cafes  temp.  Talb.  134.      3  Atk.  383.     %i  Vin.  abr.  ^^  dU  i.     2  Brown^s  ParU 
Cafes,  183.  4x5,  and  535.     Brown's  Rep.  440.     Poft,  575. 

TH  E  bill   was   to  have   a  fpecilic  execution  of  articles,  in  court  Lord 
whereby  the  defendant  had  agreed  to  let  the  plaintiff  a^'^^'^'f'  . 
'  *  A  court  of  equitf 

leafe  of  the  premifles  for  18  years,  at  the  rate  of  67/.  10  j,  wju  not  deace  » 

fpeciHc  execu- 
per  ann.  tion  of  articles, 

where  they  appear  to  be  Knreafitmhle,  orfmnded  w  a  fraulm 

The  cafe  was  thus :  The  plaintiff,  for  about  20  years  laftpaff, 
had  held  the  premifles,  as  tenant  to  one  Thomas  Gogdhtiu^  at 
the  rent  of  40  /.  per  ann*  Thomas  Goodhew  was  entitled  to 
thofe  lands,  under  a  leafe  of  21  years,  with  power  of  a  reverfal 
from  the  Archbiftiop  of  Canterbury ;  and  on  his  death,  which 
happened  about  two  years  fmce,  the  eftate  came  to  Henry 
GoodhtiUj  his  brother,  by  virtue  of  a  femily  fettlement  made 
the  20th  of  December^  1689  ;  and  thereupon  his  leafe  being  de- 
termined, he  applied  to  Henry  Goodhew  for  a  new  leafe  j  but 
before  a  new  leafe  was  made  he  lilcewife  died,  having  firft  made 
his  will,  and  thereby  devifed  this  eftate  to  his  daughter,  with 
whom  the  defendant  after  intermarried,  and  thereby  in  her  right 
txecame  entitled  to  the  premifles  for  the  refidue  of  the  leafe, 
with  a  power  of  reverfal ;  and  thereupon  the  plaintiff  applied  to 
him  likewife  for  a  new  leafe,  to  make  up  the  com  pleat  term  of 
21  years,  which  Thomas  Goodhew  had  agreed  with  him  for,  and 
of  which  there  was  about  18  years  to  come. 

The  defendant  had  never  feen  the  land,  and  knew  nothing 
of  the  nature  or  value  thereof,  and  therefore  defired  him  to 
cbnfider  it,  and  come  and  fee  the  lands  which  lay  near  Qan^ 
tfrburyy  before  he  came  to  any .  agreement  concerning  them : 
it  appeared,  and  was  fully  proved  in  the  caufe,  that  the  lands 
were  WQrdi,  and  were  aftually  let  by  the  plaintiff  to  under-   * 

L  1  2  tenants 
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tenants  at  3A  and  3/.  ioy.  an  ucrtfiirann.  being  hop  lands^ 
and  the  tenants  were^  by  covenants  in  their  leafes,  to  plant  them 
539  8Uid  leave  them  planted  with  hops,  to  lay  on  fo  *  many  load  of 
dung  every  year,  to  bear  all  parifli  taxes,  and  to  be  at  odier 
expences,  fo  that  the  plaintiff  had  167  /.  pir  ann,  coming  in  by 
them,  without  any  expenee  on  his  part,  though  he  had  never 
paid  more  than  40  A  per  ann.  rent  to  Thomas  G$odbew. 

When  the  defendant  went  down  to  Canterburyy  he  did  take  a 
view  of  the  lands  in  the  plaintiff's  company,  who  had  pro- 
mifed  and  engaged  him  to  lie  at  his  houfe  \  but  it  did  not  ap- 
pear that  he  had  any  opportunity  whatfoever  of  informing  him* 
felf  otherwife  than  from  the  plaintiff  himfel^  who  was  conti-* 
nually  widi  him,  what  the  value  of  the  lands  was,  nor  had  the 
defendant  himfelf  any  judgment,  on  a  bare  view  of  the  lands, 
what  they  were  worth  per  ann. ;  but  he  aiked  the  plaintiff  to  let 
him  fee  the  counterpart  of  the  leafes  he  had  made  to  his 
under-tenants,  which  would  have  fully  informed  him  therein, 
.  but  that  was  (hufBed  ofi^  on  pretence  he  could  not  find  them, 
or  diat  they  were  left  with  a  friend  of  his,  and  (b  the  defiendant 
knew  nothing  of  the  rent  the  plaintiff  received  from  his  undet- 
tenants,  or  the  terms  on  which  they  held  the  lands  ;  and  it  was 
fully  proved  in  the  caufe,  that  the  defendant  exprefled  great 
difIatisfa£tion  thereat,  and  was  unwilling  to  come  to  any  articles 
or  agreement  with  the  plaintiff;  but  by  the  importunity  of 
tfie  plaintiff,  and  others  then  prefent,  he  was  prevailed  on  to 
agree  to  it,  and  thereupon  the  articles  in  quefiion  were  drawn 
up  and  executed  between  them ;  after  which  the  defendant  dif^ 
covered  the  impofition,  and  that  die  plaintiff  had  above  lOoA 
per  ann*  clear  above  the  rents  he  was  to  pay  him,  and  that 
widiout  any  trouble  or  expence  whatfoever  on  his  part :  the  de- 
fendant on  difcovery  of  this,  and  informing  himfelf  fully  of  the 
valtie  and  nature  of  the  land,  thereupon  refafed  to  execute  a 
leafe  purfuant  to'fte  articles  1  and  to  Oblige  him  to  it  ^ras 
diis  bill  brought. 

Lord  Chancellor  was  clear  of  opinion,  that  this  court  was 
pot  bound  to  decree  a  ipecific  execution  oi  articles,  where  di^y 

appeared 
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mppeared  to  be  unreafenabk,  or  founded  on  a  *  fraud,  or  ^tf^      ^^ 

it  would  be  linjuft  or  unconfcionable  to  affift  them ;  that  from 

the  circumftances  of  this  cafe,  thefe  articles  were  plainly  of  that 

Ibrt ;  that  though  there  was  no  dired  fraud  proved,  yet  from 

the  t  great  undervalue  of  the  land,  and  that  too  without  any  ex^  f  Via.ABfi}wn't 

pence  whatfoever  on  the  plaintirs  part,  it  appeared  to  him  to'^*^**^  J**^ 

be  an  imreafonable  and  ihamefiil  contract  $  that  it  was  indeed 

good  at  law,  and  therefore  left  the  plaintiff  to  his  legal  remedy 

for  recovery  of  what  damages  he  could  by  non-performance  of 

the  articles,  but  difiniiled  the  bill  as  to  any  ipecific  execution 

thereof* 


Chitton  ver/lis  Burt.  Cafe  335, 

S*^  Npvimkr* 
GUb.  Chan.  314.  S.  C.  f  i  Wma.  678.  S.  C.  »4  730.  3  ^au.  y^•  Cafes  |eiDp.  Taib.  54* 
ftAtk.437.  S.C.  dted.— Poi^y  578. 

NE  made  his  will,  and  thereby  devifed  his  lands  to  his  in  omrt  Loid 


o 


fon,  and  the  heirs  of  his  body,  and  gave  a  legacy  of  500/.  ^^^^f^^' 


to  the  plaintiff,  upon  a  contingency  which  happened  within  to'hbfo^i^^ 
two  years  after  die  death  of  the  teftator :  in  the  mean  time  thc^\^^(\^^* 

^  ^  to  be  paid  on  a 

executor  had  paid  away  all  the  aHets  in  iatisiadion  of  bond  ^^oAt^sency  s 
debts  }  and  the  only  queftion  was.  Whether  the  plaintiff^  the  payt^^y*^ 
pecuniary  legatee,  fliould  be  admitted  to  ftand  in  the  place  of  the  u^t^Iii'tteb^l 

bond  creditors  ?  the  contingency 

bappent  widnia 
tiro  years  after  the  teftator'a  death ;  yet  B*  cannot  ftand  in  the  pUce  of  the  bc^t^  creditora,  (b  at  to 
charge  the  devifee  of  the  lands,  nor  compel  the  executor  to  pay  it  out  of  his  own  pocket* 

And  it  was  decreed  he  (hould  not^  and  that  decree  now 
affirmed  on  a  rehearing ;  for  that  the  teftator  muft  be  fuppofed 
to  have  as  great  a  kindnefs  for  the  devifee  of  the  lands,  as 
he  had  for  the  legatee  of  the  money,  and  a  pecuniary  legatee 
fliall  never  charge  a  Jpecific  devifee  of  lands^  even  though  the 
lands  were  fpecifically  devifed  to  the  heir  at  law,  according  to 
the  diftIn£lion  taken  in  the  cafe  of  {  Heme  and  Merici^  %  Salt.  1 1  Wmi.  mi* 
416.  which  was  cited  as  a  cafe  in  pointy  but  if  the  lands  had    /^* 

•)•  Reported  by  Pfcr  WaUiaaa  under  the  naiai  of  Cyhik  v.  Mvif  and  audi  mora 

•ccuratciy  ftated. 

L  1  3  i)eeji 
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been  left  to  defccnd  to  the  heir  at  law,  it  would  have  been 
otberwife :  but  in  the  principal  cafe  it  would  have  been  mucb 
harder  ftill  to  charge  the  executor  to  pay  this  legacy  out  of  bi» 
5^^  own  pocket,  becaufe  the  ♦  contingency  might  never  have  hap- 
pened, or  might  have  Iiappened  fo  many  years  after,  as  would 
inake  it  an  exceeding  great  hardfliip  upon  him,  efpecially  fince 
be  had  duly  adminiftered  the  aiTets  in  the  mean  time,  and  the 
accident  happening  after  ought  not  to  be  admitted  to  impeach 
^hat  was  done  in  purfuance  of  his  duty  before* 


Cafe  336.  +  Hartpp  verfus  Whitmorc. 

Ant^,  263.     I  Wms.  68i-  S.C. 

A,  aevifcjtohis    A  M^m  by  his  will  gave  a  portion  of  300/.  to  his  daugb« 
..u^h;cr  ^co^   Jtx.  ter,  if  flie  married  with  her  mother's  confent;  but  if  not, 

'   I.  condition  .     '  ir 

na.  riea  with  then  2C0  /.  only  :  the  daughter  after,  in  the  life-time  of  her 
»amothrr5°if  father  and  mother,  married  without  the  confent  of  either  of 
n  t>-oc/.  oniy:^]^^j^     j^^^  ^j^g  father  was  afterwards  prevailed  on  to  give  a 

i;;c  marries  in  '  *  o 

th-iif-!  time  of  portion  of  200 /•  and  died  fome  time  after  without  any  altera^ 
in ,  her,  wit  lout  tion  of  his  Will,  and  the  daughter's  hufband  after  becoming  a 
btt  afterwards  bankrupt,  this  bill  was  brought  by  the  aflignees  under  that  com- 
thc  fachcrgiv  8  miflion  to  have  the  200  L  or  at  leaft  the  200 /.  given  the  daugh* 

het  200 /.J this  is  .        ,        ,      v    i       •         mi 

a  fatisiaaion  of  ter  for  her  portion  by  the  father  s  will. 

the  legacy. 

But  the  bill  was  difmiffed,  for  that  the  200/.  given  by  the 
father  in  his  life-time  vrzs  a  fatisfaftion  of  the  legacy,  and  a 

f  The.ab;ve  cafe  is  not  fo  accurately  ftatcd  by  Peer  WtUiarpSy  and  althoagh 
more  corrc^ilv  in  this  book,  j-^t  irnpcrieft:y.  The  words  of  the  will,  as  taken  from 
^hc  record,  are  as  f  jlbw? :  **  i  furthc  will,  cev'-fe,  givr,  and  bequeath  to  soy  daugh- 
ter D  IV,  3C0  /.  \i  fhc  fhould  be  then  living  and  unrnarried,  or  married  by  and  with 
her  taid  mother's  full  conlcnt  firft  had  and  obtained  in  writing  ;  but  if  married  when 
it  i^  appoin*"d  »o  be  paid  her,  and  that  without  her  motliei's  full  conicnt  firft  hadasd 
obtained  in  wrl.inp,  then,  and  in  fuch  cSty  I  hereby  will  and  bequeath  her  only  ioo/« 
and  thcii  t)  be  p^id  her  at  her  age  of  23  years,"  The  teftatyr  appointed  his  wift,  the 
defendant,  executrix.  The  daughter  married  Toungt  the  b«nkrupt,  in  the  life  of  the 
father,  without  confent,  (though  after  a  treaty  and  offer  of  aoo  /.  portion^  which 
had  been  reiuld.)  The  hufband  after  mariiage  applied  f  r  her  fortvioe;  the  father 
offered  him  iob/.  and  the  defendant  Sarah  fa;d,  if  ihc  furvived  her  hofbaody  aod  ha4 
it  in  her  power,  fhe  would  give  her  another  100  A  ;  the  hufband  would  not  thep  ac« 
cept  jt,  but  aftej  wards  wrote  a  letter  for  it,  and  it  was  paid  to  Flemlur  for  his  ufe, 
Vho  gave  a  receipt  for  it.  Toung  became  a  bankrupt,  and  the  plaintiff,  as  his  af. 
^^aee>  filed  »  ^iU  for  the  le|acy|  which  W4s  difmiiTed.    Browa*$  Rep.  3Q6.  (n.) 

revocatioa 
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revocation  of  the  will,  as  to  that  portion,  and  the  300/.  tiras  t4 
take  place  on  her  marrying  with  her  mother's  confent|  whidi 
could  only  be  intended  after  the  father's  death,  and  confequendy 
the  legacy  never  became  due  at  all.     , 


Emblyn  verfus  Freeman.  Cafe  337. 

Aatiy  31. 162.   %  £q.  abr.  507.    3  Wdit.  209. 253.    1  Brown^s  PirL  CaieSi  372.   Brownie  Rep.  86* 

JOJhna  Jylfvoorth^  by  leafe  and  releafe,  the  20th  of  Aprils  A.  direat  that 
171 3,  conveys  feveral   lands  to  truftees  and  their  heirs,  JiVoid^«rJhi1 
upon  truft,  to  fell  the  fame  after  his  death,  and   out  of  the  ^^"^  ^o«*  ^^^^^ 

fiurpofeSf  anda 

money  ariiiiig  by  fuch  iale  to  pay  off  *  a  mortgage  ^ich  was  amongft  othen, 

upon  the  feme  eflate,  and  other  debts  by  fpccialty,  and  feveral  bc*d  *pofod  of  at 

other  fums  of  money  to  the  plaintiffs,  and  feveral  others  of  his^'^^^y  •  00*^, 

Illations,  and  for  charjties  \  and  after  payment  thereof,  he  di-  and  dies  inter. 

re£ted  that  the  overplus  of  the  money  (hould  be  divided  an^ongft  given  no  djrec 

the  plaintiffs,  and  others,  fhare  and  (hare  alike,  after  a  fum  of  ^^J;  iJjf  j|., 

200/.  which  fliould  be  liable  to  a  note,  under  the  hand  of  the '?'«*?"«  V"* 

for  the  heir  at 

{aid  Jojhua  Aylfworthy  papble  to  the  perfon  or  perlbns  therein  to  law. 

be  named  and  direfted,  the  faid  truftees  to  pay  the  (aid  200/.  in        542 

fuch  manner  and  form  as  fhould  be  appointed  by  the  faid  note. 

Jojhua  Ayljworth  after  dies  inteftate,  without  any  difpofition  of 
the  200/.  and  the  only  queftion  now  was.  Whether  the  200/. 
Ihduld  be  diftributed  according  to  the  Statute  of  Diftribudons  ? 
in  regard  the  inteftate  had  direfted  the  whole  eftate  to  be  ibid 
and  turned  into  money,  and  when  that  was  done,  then  this 
200  /•  was  to  be  fubje£t  to  his  appointment ;  and  fmce  he  had 
made  no  appointment,  this  200  /.  ought  to  be  iooked  upon  as 
money,  and  fo  part  of  his  eftate,  and  to  be  diftributed  to  the 
next  of  kin.  * 

But  it  was  decreed  by  the  Mafter  of  the  Rolls,  and  affirmed 
by  my  Lord  Chancellor,  that  it  fliould  be  a  refulting  truft  for 
the  heir  at  !aw ;  that  no  one  rule  whatfoever  was  more  certain 
and  invariable  in  this  court,  than  that  the  heir  at  law  fhould 

L  1  4  bavt 


D6  T^.  S.  Mibh.  i720* 

litve  lb  much  of  the  lamb  as  wieiv  not  adually  ffiipofed  of; 
ffaat  this  200/.  not  bein|;  di^fed  of,  did  therefore  belong  to 
luni,  as  fo  much  of  the  land  itfelf  would  have  done  if  no  file 
were  made  thereof  5  and  that  the  cafe  of  Roper  QtxX  RadcUj^ 
had  fettled  this  point,  and  that  ^e  heir  at  law  was  dearly 
entitled  to  this  undifpofed  fum  of  200/. ;  whereupon  the  decree 
was  afiirmed* 


$43 

Cafe  338.  *  Scudamore  &  Sal'  verfus  Scudamore. 

A&t^f  %%%  and  (n  )    ft  Eq.  abr,  375,  c*  i.  S.  C. 

In  court  Lord  /THHE  Lady  Jme  Scudamriy  hjher  ^pwH  in  i6g6,  gave  the 
M^cfhffiU.  X  fum  of  8000/.  to  her  dau^ter  Mrs.  Princij  to  be  hid 
8000 /.to  be  laid  out  by  her  in  a  purchafe  of  lands,  to  be  lettl^d  to  the  uie  of 
chift%nd^fct.  berfdf  for  life,  with  remainder  to  Jvbn  Scudamn^  aiKi  his 
dcd  oo-<rf.  for    heirs  s  and  in  cafe  he  died  in  the  life-time  of  the  fiud  Mrs. 

life  I  remaiDttcr 

to  B.  and  hit  Pfincfj  to  the  Lord  Scudamore^  his  heirs,  executors,  and  aditii- 
dfcrin  the  lif^'  niftrators.  John  Scudamon  died  in  the  year  1714,  and  in  the 
time  of  ^.  then  lifc.time  of  Mrs.  Prince.    The  Lord  Scudamore  likcwife  died 

to  C.  and  his 

heirs.  ^.andC.in  the  lifc-timc  of  Mrs.  Princey  in  the  year  1716,  having  about 
life-time  of  A.  three  months  before  his  death  made  his  will,  and  the  plaintiff 
WnT^hOdout  ^'^  '*^y  executrix,  and  having  given  feveral  legacies  to  the 
upon  the  death   pther  plaintiffs,  and  leaving  the  defendant  Frances  Scudamon^ 

of  j»»     This 

money  ihail  be  his  only  daughter  and  heir  at  law,  an  infant }  and  in  the  year 

U^di^*^Ind  ihail  17 1 7  Mrs.  Prince  died,    and  the  money  had  never  been  laid 

*? c*  ^d^ot*   ^"^  •  ^"^  "^^  ^^*^  ^^^^  ^^  brought  by  the  plaintiff  againft  the 

bit  executor*      Lady  Frances^  heir  at  law,  and  againft  the  executors  of  Mrs. 

Princey  to  have  the  money  for  the  benefit  of  the  executors  and 

legatees  of  the  Lord  Scudamdre^  and  that  no  purchafe  might  be 

made  for  the  benefit  of  the  defendant,  the  heir  at  law  of  Lord 

Scudamore. 

Lord  Chancellor  was  clear  of  opinion)  and  decreed  accord-* 
ingly,  that  the  money  belonged  to  the  defendant  the  heir  at  lan^^ 
as  the  lands  would  have  done  if  a  purchafe  had  a&ialjy  been 
made,  as  TX  ought  to  have  been,  by  Mrs.  Pri»^/  llie  truftce} 

and 
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and  diat  to  decree  it  otherwire  would  be  to  put  it  into  her 

power  and  ele^on  which  of  the  two  fhbuld  have  it ;  for  if  the 

purchafe  had  been  made,  it  tptxR  have  gone  to  the  heir  i  but  if 

ibe,  by  delaying  the  purchafe,  may  alter  the  right,  and  give  it 

to  the  executors,  this  would  be  to  make  it  her  will,  and  not  the 

wiQ  of  the  firft  teftator,  which  would  be  very  unreafonable  and 

inconvenient ;   and  therefore,  though,  the  tnift  for  laying  out 

the  money  was  perfonally  *  confined  to  Mrs.  Prince^  without       544 

nominadns;  executors,  yet  they  were  implied  and  included  in  it ; 

and  this  cafe  was  the   ftronger,   becaufe  the  heir  at  law  of 

Lord  Scudamore  was  an  in&nt,  and  as  Mrs.  Prina  furvived  my 

Lord  two  years,  the  infant  heir  might  have  brought  her  bill  Aoiiifciitj!«t 

againft  Mrs.  Prince  herfelf,  the  truftee,  to  have  had  the  pur- JJ^^^^  **y  **» 

chafe  made,  and  her  laches  in  not  doing  it  is  not  to  turn  to  bringing  ^  bill 

her  prejudice,  being  an  infant.    The  cafes  cited  were  f  Lingen  x  ^^^- 

cud  S§uray  in  Lord  Harcourf%  time,  and  a  cafe  lately  decreed  ^«  ^ 

of  Jones  cont'  Pe/wett* 

Nrte  5  In  this  cafe  it  was  agreed  by  my  Lord  Chancellor  to 
be  a  declared  rule  in  this  court,  that  if  money  be  devifed  to  be 
laid  out  in  the  purchafe  of  lands,  to  be  fettled  on  one  and  his 
heirs,  that  the  'perfon  himfelf,  for  whofe  benefit  the  purchafe 
was  to  be  made,  may  come  into  this  court,  and  pray  to  have 
the  money  itfelf,  and  that  no  purchafe  may  be  made,  becaufe 
none  have  an  intereft  in  it  but  himfelf ;  but  if  he  dies  be- 
fore the  purchafe  made,  or  payment  of  the  money,  fo  that  the 
queflion  comes  between  his  hdrs  and  executors,  which  o^ 
them  fhall  have  the  money,  the  heir  i)iall  be  preferred,  and  it 
fliall  for  his  benefit  be  confidered  in  a  court  of  equity,  as  if 
the  purdiafe  had  been  adually  made  in  the  life  of  his  ancefl6r» 
"for  two  reafons :  i/?,  Becaufe  the  heir  is  to  be  favoured  in 
all  cafes,  rather  than  the  executors,  who  by  the  old  law  were 
to  have  nothing  to  their  own  ufe.  2U/^,  If  the  executor 
ihould  have  it,  it  would  be  againfl  the  words  of  the  will,  which 
gave  it  to  the  heir$. 


Kemp' 
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Cafe  339.  Kemp  and  Kelfey. 

Vid.  Poll,  S.  C.  594.  a  Eq.  abr.  267,  c.  18.  S.  C.  1  Wms.  634.  a  Wms.  272.  1  Atk.  63. 
Whether  a  re-  fTT^HE  plaintiff's  Wife  was  a  daughter  of  a  freeman  of 
oijfw^ho  magics  A  London^  and  after  her  marriage  with  the  plaintiff,  her 
thcoaughttrof  father  gave  her  100/.  ajid  her  hufband  at  the  fame  time  cxc- 
Lrndoti  QizAhzT  cuted  a  releafe  for  the  faid  100/.  in  full  of  all  his  wife's  cuf- 
t^fe^^of^Srir*"^  ternary  part,  or  fharc,  which  was  or  might  be  due  to  his  wife 
^ftomary         \^y  ^g  cuftom  of  London^  or  otherwife  by  her  father  j  her  father 

afterwards  made  his  will,  and  thereby  devifed  to  his  daughter, 
545        the  *  plaintiff's  wife,  400  /.  and  made  the  defendant  his  own 

wife  executrix,  and  died,  having  one  other  daughter,  p^flcflcd  of 

a  perfonal  eftate  to  the  amount  of  10,000/. 

And  this  bill  was  brought  for  a  difcovery  of  the  perfonal 
eftate,  that  upon  the  plaintiff's  bringing  the  100/.  into  Hotch^ 
foty  they  might  be  let  into  a  cuftomary  part  of  the  father's 
eftate,  fuggefting  fome  fraud  in  obtaining  the  releafe.  To  this 
bill  the  defendant  pleaded  the  releafe  in  bar^ 

And  it  was  argued  for  the  plaintiff,  that  the  very  end  of  the 
bill  being  to  be  relieved  againft  the  releafe,  it  was  very  extra- 
ordinary to  plead  the  fame  releafe  in  bar,'  efpecially  as  it  was 
alledged  to  be  obtained  by  fraud  and  undue  means;  that  this 
releafe  could  not  be  any  bar  in  this  cafe,  being  given  by  the 
+  I  Wms.  634.  hufband  after  marriage ;  that  in  the  cafe  of  f  Blundell  and  Barker^ 
it  was  a  queftion,  .whether  a  child  could  releafe  a  cuftomary 
(hare,  being  only  a  future  right,  before  it  became  due  ;  and 
yet  that  releafe  was  by  the  child  itfelf,  and  before  marriage,  but 
here  the  releafe  is  by  the  hulband,  and  that  too  after  marriage, 
which  could  not  bar  any  future  right  which  could  be  coming 
to  hk  wife. 

On  the  other  fide  it  was  argued,  that  the  releafe  was  a 
good  b^r,  or  at  leaft,  that  the  direft  queflion  was,  whether  by 
the  cuftom  of  the  city  fuch  a  releafe  was  a  good  bar  or  not ; 

and 
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tni  tberefi»^  till  the  cuftom  be  certified  to  the  contrary,  the 
releafe  is,  prima  facia^  a  good  bar ;  that  the  wife  herfelf  in  this 
cafe  could  give  no  releafe,  being  under  coverture  ;  that  the  huf- 
band  is  entitled  to  every  thing  which  belongs  to  the  wife,  and 
may  releafe  any  right  or  thing  in  a£lion  belonging  to  her,  as  he 
may  give  away  or  difpofe  of  her  fortune  as  he  thinks  fit,  if  not 
precluded  by  his  own  agreement,  the  whole  power  thereof  bemg 
by  law  lodged  in  him  ;   that  the  fuggeftion  of  fraud  in  obtain- 
ing this  releafe,  could  not  take  away  the  force  of  it,  or  deprive 
them  of  the  benefit  of  pleading  of  it,  for  there  it  would  be  but 
to  fuggefl  fraud  in  obtaining  an  award,  paffing  an  *  account,        - -^ 
or  procuring  a  releafe,  and  the   party  would  be  wholly  de- 
prived of  the  benefit  thereof;  but  the  contrary  of  this  is  every 
day's  experience. 

Lord  Chancellor  faid,  the  queftion  in  Barter  and  BlundtB 
was  not,  whether  the  child  could  releafe  her  cuftomary  (hare, 
for  that  he  thought  clearly  (he  could  not,  being  a  mere  future 
right ;  but  whether  fuch  releafe  would  amount  to  a  compofi<- 
tion  or  agreement  in  bar  of  her  future  right,  or,  as  the  term 
is,  be  a  compounding  for  her  cuftomary  (hare  ;  but  in  this 
cafe  the  hufband  had  no  power  whatfoever  to  releafe  a  future 
right  of  his  wife's  ;  that  (he  might  furvive  him,  and  would  then 
be  entitled  to  it  in  her  own  right ;  befides,  this  releafe  is  ftig- 
gefted  to  be  fraudulently  obtained ;  and  therefore  ordered  the 
plea  to  iland  for  an  anfwer,  with  liberty  to  except,  fo  as  to 
have  an  account  of  the  freeman's  perfonal  eflate,  and  the  benefit 
of  the  releafe .  to  bo  faved  to  the  hearing,  when  the  queftion 
would  come  more  properly,  whether  fuch  releafe  by  the  cuftom 
of  the  city  were  good  or  not. 

Nicholas  and  Nicholas.  Cafe  340. 

I  £q.  ibr.  a4»,  c.  4,  5.  S.  C.    3  Atk.  107.  333. 6«9. 

THE  plaintifT's  teftator  by  will,  among  other  things,  gave  in  cafei  in 
two  children  500/.  apiece,  and  one  of  them  being  i^j"^^^^^??^ 
>nd  the  other  16  years  of  age,  applied  by  their  own  ftther  to^urtslJ^  > 
*^ipn,  Chancery  wiU  not  hiader  the  Spiritual  Courts,  beijig  firft  poOeficd  of  the  cafe,^f^^^^;!^Z 

tiM 


De  Term.  S.  Mich*  1720. 

the  Court  of  Arches^  ajid  had  hiiii  appointed  their  guar^an, 
who  thereupon  cited  the  plaintifF,  the  executor,  into  the  Spiri- 
tual Court,  and  libelled  him  for  fubftra^ng  the  legacies  given 
to  his  two  daughters  ;  whereupon  the  plaintifi^,  the  executor, 
brought  his  bill  in  this  court,  praying  that  an  account  may 
be  taken  here,  and  that  in  regard  the  legatees  were  infants, 
and  could  not  give  any  legal  difcharge  for  the  legacies,  that 
he-might  bring  it  into  court  to  be  put  out  for  their  benefit ; 
ajid  by  diis  IftU.  offered  to  bring  the  money  into  court,  and 
prayed  an  injunSion  to  flay  die  proceedings  in  the  Spiritual 
547  Court  I  and  on  *  motion  h^d  an  injunction,  till  an  anfwer,  and 
further  order. 

To  this  bill  the  defendants,  die  infants,  by  their  fiufaer  and 
guardian,  pleaded  the  whole  proceedings  in  that  courts  and  the 
pendency  of  that  fuit  before  the  bill  brought. 

It  was  argued  by  Dr.  Strahan  and  Dr.  f 9#r,  two  civi* 
lians,  in  fupport  of  the  juri£li6lon,  that  the  Spiritual  Court  has 
always  been  allowed  to  have  a  concurrent  jurifdidioB  with  this 
court  in  cafes  of  legacies  arifiqg  merely  out  of  a  peiibnal 
eftate,  as  thefe  were ;  that  in  aU  cafes  of  concuneat  jurifilic*- 
tions,  whioh  court  ibever  was  pofefled  of  die  caufe  had  a 
right  to  proceed,  and  coiild  not  be  reibained  or  prcAibited  by 
the  other  court ;  diat  diis  was  called  in  law  a  preventicm  of  ju* 
rifdi^on ;  diat  it  was  not  only  k  by  the  civil  kw,  but  idfo  in 
all  other  courts,  which  had  a  concurrency  of  jurifilidion,  u 
between  the  Exchequer  and  the  Chancery,  the  Counties  Pabtinc 
and  the  Chancery,  ifc. ;  that  the  father  in  this  cafe  was  a  pfo- 
per  guardian,  and  that  he  muft  give  fecurity  before  he  caa 
have  the  children's  legacies  by  the  courfe  of  the  courts  ;  diat 
on  application,  if  either  he  or  any  of  his  two  fureties  died,  or 
became  fufpedled  as  to  his  circumflances,  that  the  court  would 
oblige  them  to  give  better  fecurities ;  diat  they  could  not  in- 
The  Spirititil  ^^^^  ^^7)  ^^^  ^7  ^^^  courfe  of  that  court  the  guardian  would 
Coortcwmotob-  jj^  obliged  to  pay  fnterefl  for  the  legacies,  which  was  urjfd  on 
toptyiatercft  the  Other  fide,  as  an  argument  in  favour  of  Chancery,  that 
f  is  hUhaiidsy  thoQsh  they  will  compel  him  to  giTC  fecurity,  but  Chaaccry  vnll  do  both. 
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they  would  order  the  money  to  be  put  out  at  intereft  for  the 
benefit  of  the  children;  but  the  civilians  infifted,  diat  they  being 
firft  pofTefled  cf  the  caufe,  ikii  court  would  not  injotn  diem  from 
proceeding  to  recover  the  children's  legacies. 

Lord  Chancellor  agreed^  that  in  calc  of  a  concurrent  jurif* 
didion  their  arguments  were  juft,  and  that  this  court  had^a 
jurifdi£tion  to  fee  that  the  executor,  who  was  but  a  truftee, 
perfbnned  his  tnifl,  and  dut  was  the  jurifili&ioa  this  court 
exercifed  in  fiich  cafes  j  fliat  *  if  the  plaindff  were  in  eamei^  54^ 
he  ought  not  only  to  have  .ofiered  to  bring  the  money  into 
court,  but  he  ought  aAually  to  have  brought  it^  and  that  had 
at  once  put  an  end  to  the  proceedings  in  the  Spiritual  Court ; 
yet  his  not  doing  of  it  plainly  proved  diat  his  bill  was  only  for 
delay,  and  keeping  the  mohey  in  his  hands  ;  and  therefore  or- 
dered the  injun^oh  to  be  diflblved,  unlefs  the  plaintiiF,  within 
ten  days,  brought  the  looo/.  and  intereft  from  a  year  after  the 
teftator's  death,  into  this  court,  otherwife  they  were  at  liberty 
to  proceed  againft  him  in  the  Spiritual  Court ;  fince,  if  this 
practice  fhould  prevail,  he  might  keep  the  injundion  on  foot 
as  long  as  he  pleafed,  and,  whenever  he  had  a  mind  to  it,  dif- 
mifi  his  own  bill. 

t  Mr.  Mead  cited  a  cafe  where  this  court,  the  laft  feal,  granted  t «  Atk.  420. 
an  injunftion  to  ftay  the  hufband's  proceedings  in  the  Spiritual  chancery  will 
Court  for  a  legacy  given  to  his  wife,  becaufe  the  court  could  ^['"'■"J^J""^ 

tion  to  ftay  the 

not  oblige  the  hufband  to  make  an  adequate  provlfion  or  fetde-  hufliaiid*i  pro- 
ment  on  his  wife,  as  this  court  would  do,  before  they  would  s^ri3coirtt, 
permit  him  to  receive  the  legacy  ;   and  laid,  the  caufe  was  ^?'  *  J^^7 
ftronget  in  refpeft  of  the  fecurity  for  the  benefit  of  the  in-wifr»  becaufe 
fants,  which  carried  intereft;  and  that  the  leaft  fecurity  this  not  oblige  him* 
court  required,  wata  jeoc^zance,  widi  two  fiueties,  which  a^  ^^^^p'^j 
feded  die  land.  £<»  0^  J^* 


Opi^ 
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Cafe  341.  Opic  and  Godolphin, 

%  Eq.  tbr.  i%^  c  i*  S.  C. 

At  theRalii.     A    Mortgagee  for  500  years  brought  a  bill  to  forcdoTe,  but 
One  who  lends   £\  ^^  p^oof  that  he  had  notice  of  the  plaintiff's  title,  which 

iDoneyon  a  fecu-  ■  ^  mt  —> 

rity,  which  he  it  was  as  Contingent  devifee  of  a  term  for  jears,  on  the  legatees 
Lwyer  to^be\  dying  witfaout  leaving  iflue  behind  him,  his  bill  was  diiinifled  ; 
ff  h  ^foveT^  ^^  ™^  *^  plaintiff  brought  this  bill  for  difcovery  of  writings^ 
otherwife^  and    ^nd  to  havc  the  mortRao^  deed  delivered  up. 

he  haa  notice,  ^  ®  '^ 

that  another  made  title  to  it,  he  tavA  fidiver  np  all  the  writings  relating  to  it,  bat  not  the  mortgage 

deedj  for  there  may  be  covenanu  in  that  for  payment  of  the  mooev. 

qAg  *  The  defendant  infifted  it  was  hard  enough  to  lofe  his  money, 

that  the  plaintiff  ought  not  to  force  the  writing  from  him  too, 
efpecially  the  mortgage  deed,  wherein  was  a  covenant  for  pay- 
ment of  the  mortgage  money,  and  wherein  poffibly  they  might 
recover  in  damages ;  that  they  had  the  opinion  of  a  great  man 
•  (Serjeant  Hooper)  that  this  devife  over  to  the  plaintiff  was  void. 

But  the  court  was  clear  of  opinion,  that  the  deyife  over  was 
good,  the  dying  without  iffue  being  confined  to  a  life  then  in 
V  being,  and  decreed  that  the  writings  fhould  be  delivered  up  to 
the  plaintifl^  for  that  the  writings  followed  the  eftate ;  but  the 
court  would  not  oblige  the  defendant  to  deliver  up  the  mortgage 
deed  for  the  reafons  before  urged. 


Cafe  342.  Ex  parte  Jephfon,  Seijeant  at  Arms. 

The  natureof    'T^  HIS  was  a  petition  by  the  Serjeant  at  Arms^  that  in  le- 
the  ^«jta^  at      j^     gj^r^i  hg  ^^^j^3  ^^  ancient  officer  of  the  court,  and  by  the 

jtrm%  office,  ^       «^  -»  / 

that  he  muft     ancient  ufe  of  the  court  no  procefs  of  fequeftration  could  i£ue 

htv^ui  before  but  on  a  return  of  non  eji  inventus  by  the  Serjeant  at  Arms^ 

^To'f'*^""   yet  by  the  late  pradicc,  which  as  it  was  not  introduced  above 

10  or  IS  years  ago,  committing  the  parties  to  the  Warden  of  the 

Fket^  and  awarding  a  fequeftration  on  his  return  of  non  efl  in^ 

ventus^ 
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tentuSj  that  might  be  altered,  and  the. ancient  courfe  reftored; 
for  that  otherwife  the  Serjeant  at  Arms^  by  this  late  method  of 
prance,  was  deprived  of  his  fees  :  and  a  cafe  was  cited  in 
1685,  \xt  the  time  of  Lord  Jeffertes^  where  a  man  that  wa^ 
committed  to  the  Fleet  for  not  performing  a  decree,  and  after 
made  his  eicape,  and  got  into  Holland^  as  appeared  by  affida- 
vit, yet  the  court  would  not  grant  a  fequcftration  upon  return 
of  non  ejl  inventus  by  the  Warden  of  the  Fleets  but  awarded  a 
procefs  to  the  Serjeant  at  Arms^  to  take  him  upon  the  return  of 
non  eji  inventus^  and  then  a  fequcftration  to  go. 

♦  It  was  urged,  die  late  praftice  to  the  contrary  was  an  rr© 
innovation,  and  ought  to  be  altered  ;  fo  where  the  defendant  had 
time  given  him  to  put  in  his  anfwer  upon  entering  his  appear- 
ance with  the  Regifter,  which  was  a  pra&ice  introduced  about 
20  years  ago,  and  was  for  the  expedition  of  the  fuitor  in 
fhortening  the  procefs,  the  courfe  was,  on  the  expiration  of  the 
time,  to  move  that  he  might  anfwer  in  four  days,  or  ftand 
committed,  upon  which  method  of  proceeding,  as  It  was  al- 
ledged,  no  fequcftration  could  iftue  till  a  return  of  a  non  eft  in- 
ventui  by  the  Serjeant  at  Arms,  and  not  fuch  a  return  by  the 
Warden  of  the  Fleet. 

That  this  commitment  to  the  Serjeant  at  Anns  was  no  greater 
expence  to  the  fuitor  than  when  the  commitment  was  imme-r 
diately  to  the  Fleet  j  that  if  he  obeyed  the  order,  whilft  in  cuf- 
tody  of  the  Serjeant  at  Arms^  there  was  no  farther  proceedings 
,agaiiift  him  ;  if  he  did  not^  the  Serjeant  at  Arms  was  the  officer 
of  this  court  that  was  to  lend  him  to  the  FUet. 

That  Ais  was  his  proper  oflice,  to  fearch  and  -find  out  the 
contemners  of  this  court  j  and  the  Warden  of  die  Fleet,  whofe 
office  it  "was  to  attend  at  the  Fleet,  and  take  care  of  prifdners 
fent  thither,  was  not  to  be  fuppofed  to  be  abfent  from  thence, 
or  to  take  them  immediately  into  cuftody,  but  as  they  were 
brought  to  him  by  the  proper  officer. 

That  it  was  true,  in  cafe  of  contemptuous  words,  or  for  a 
contempt  in  allaulting  or  ftriking  any  who  (hall  fcrvc  die  pro- 

ceft 
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cefi  of.  this  court,  die  coininihnent  was  nrnnediatdy  to  tbe 
JZ?^ ;  but  the  reafon  of  this  was^  becaiiie  the  commitiiieiit  in 
that  cafe  was  in  nature  of  a  final  execution ;  that  no  jtroccfi  of 
fequeftration  was  to  go  upon  it,  but  he  was* to  anfwer  the  in* 
terrogatories,  and  clear  his  contenipt,  and  pay  the  cofls,  which 
was  the  punifhment  he  was  to  undergo,  auid  the  only  one  in 
that  cafe,  and  fo  for  not  bringing  writings  into  court  ;  but  that 
wherever  a  fequeftration  was  to  go,  there  muft  be£tft  an  order 
551  for  commitment  to  die  Serjeant  *  at  Amu^  aqd  upon  his  return 
of  non  efl  inventusy  then  the  fequeftration  to  iflue,  and  confe- 
.  quendy  the  commitment  immediately  to  the  Fleets  after  which 
the  order  for  entering  his  appearance  widi  the  Regifter  was  not 
only  unnecei&vry,  but  a  burthen  to  die  fuitor. 

My  Lord  Chancellor  ordered  the  Regifter  to  look  into  prece- 
dents, and  to  certify  to  him  how  the  pra£|ice  had  gone ;  but 
iaid,  diat  if  the  Serjeant  at  Arms  was  entitled  by  the  ancient 
courfe  to  a  fee  by  die  caption  in  thefe  cafes^  diat  it  could  not 
be  altered  without  an  aS  of  parliament :  that  though  he  ap- 
proved very  well  of  ihortening  the  procefi  of  the  court,  yet  the 
queftion  was  concejcning  the  <)iverting  of  the  proceis  of  die 
court,  Whether  it  fhould  go  to  die  Serjeant  at  Arms^  or  to  die 
Warden  of  the  Fleet  ?  for  the  procefs  was  not  at  all  fliortencd  by 
it,  but  a  wrong  done  to  die  Serjeant  at  Arm. 

That  in  cafe  of  entering  an  appearance  widi  die  Regifter,  no 
wrong  was  done  to  any  one  more  than  anodier  \  that  die  courfe 
was  formerly  to  grant  an  attachment,  dien  a  proelamad<Mi,  dien 
a  commiiEon  of  rebellion,  dien  a  Serjeant  at  Arms ;  (mt  diat  by 
the  late  praSice  of  entering  his  appc^iapce  T9f\^  die  Rifjpfter 
before  any  of  thofe  procefles  awarded,  or  at  any  |ifne  after,  and 
before  the  laft  procefs  for  a  commitment^  evexy,  thing  Was  ad* 
mitted  to  be  right,  and  he  wasfiippofed  to  be  j^o  courts  fo  as 
to  ftand  committed,  if  he  did  not  anfwer  in  four  days  after  the 
time  expired  s  and  the  Warden  Qlth&FU^  bei^g  in  ccmrt^  isfift- 
ed,  that  the  entering  his  appear^ce  with  the  Regifter.  prevented 
the  neceffity  pf  any  previous  order  for  his  commitment|  even  to 

the 


fh«  Sefjamt  at  Ahm^  but  this  wa»  not  clearly  agreed ;  -but  a^ 
t(^  the  other  procefs,  precedent  to  the  commitment  to  a  Serjeant 
at  Arms^  it  was  dearly  4gireed  to  be  cut  ofF  by  his  enterix^  his 
appearance,  and  this  my  Lord  laid  was  no  injury  to  any  one^be-. 
caufe  none  of  the  preceding  procefs  ilTued  at  all^  and  confe- 
quendy  G6uld  not  iflue  to* a  wrong  perfon^  and  iaid^  it  would  be 
the  fame  too,  even  in  the  cafe  of  the  Serjeant  at  Arms^  *  if  the  55^ 
coorfe  of  the  court  fhould  be  certified  to  be,  that  no  procefs  to 
him  was  neceflary^  but  that  the  commitment  might  be  imme«^ 
diatdy  to  the  Flat  on  his  not  anfwering  within  the  time,  after 
entering  his  appearance  with  die  Regifter  \  but  whether  that  wa^ 
the  CQurfe  or  not^  was  the  principal  queftion,  and  concerning 
wliich  my  Lord  Would  be  attended  with  precedents^ 

\  It  was  faid,  in  this  cafe,  that  the  pia£Hce  of  granting  fequef^ 
trations  was  vtxj  ancient ;  and  die  Warden  of  the  Fleet  iaid,  he 
had  a  table  of  io^  as  ancient  as  3  E^%.  which  were  die  fees 
for  each  day's  proceeding  in  the  fequeftration  \  but  it  was  agreed  - 
by  the  court,  that  at  firft  the  fequeftfation  was  only  to  fequeftef 
the  thing  in  demand,  but  diat  for  fome  ages  paft  it  has  been  ex- 
tended alfo  ta  the  goods  and  chattels  of  the  party. 

It  was  likewife  faid,  that  by  a  C^/,  returned  by  the  flieriff  of 
the  county^  the  party  was  to  be  brought  up  and  committed  to 
the  Fleei^  by  order  of  the  court ;  if  ho  did  not  appear  and  an- 
fwer,  the  bill  was  to  be  taken  pro  confejfo^  and  to  bring  him  on 
a  Cepi  returned,  the  fherifF  was  to  be  amerced,  or  an  order  to 
be  made  for  a  meflenger  to  go  to  him. 

Afterwards,  Saturday  13th  of  Maf^  7  Geo.  the  follow-  * 
ing  order  was  made ;  1 

O  R  D  O     C  U  R  I  iE. 

Ex  parte  Servienf  ad  Arma. 

*»  \X/HEREAS  the  Serjeant  at  Arms  attending  the  Right 
"  Honourable    the  Lord    High    Chancellor    o^   Great 

*•  Britain^  on  the  l8th  day  of  February  laft  preferred  his  hum- 

M  m  «  ble         . 
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^  hit  petition  to  his  Lordfiiip,  fetting  forth,  that  l^  the  ancleiit 
**  rules  and  pniftice  of  this  court)  die  Serjeant  at  Arms  is  cn« 
^  titled  to  take  all  perfons  into  cuftody,  yirho  Hand  in  confiempt 
^  to  a  Commif&on  of  rebellion,  returned  non  eft  inpeniMUj  but 

553       ^  that  *  the  court  hath  ot  late  fbr  contemners  not  appearing  to 
^^  be  examined  on  accents  before  die  Malltiii^of  this  courts 
'^^  not  producing  writings,  and  other  contetapts,  gtanted  orders 
^  of  commitment,  without  ifluing  ferA  the  uftnl  proccft  againfl 
^<  them }  and  that  the  court  of  late  frequently  gave  defendants 
*'  further  time  to  anfwer,  on  entering  their  appearances  widKthe 
^  Regifter  \  and  that  thereupon,  for  not  anfwering  at  the  time 
^  limited,  commitments  have  been  granted,  and  the  faid  ieverai 
^*  orders  of  commitment  havi  been  executed  by  die  Warden  ct 
^  the  Fliity  or  eUe  be  has  made  return  non  $ft  inventus ;  here* 
^  upon  -  fequeftrations  have  been  obtained  contrary  to  the  laid 
^^  ancient  rules  and  praSices,  by  which  means  th6  proceis  o/ 
^  this  court  is  now  rarely  carried  on  by  a  Sirjeant  at  Jrms^  and 
^  he  is  thereby  deprived  of  great  part  of  his  fees  and  profits 
^^  belonging  to  his  office :  and  the  &id  petition  coming  to  be 
<*  heard  before  his  Lordfiiip  on  the  1 8th  day  of  March  lafl^  in 
^^  prefence  of  Mr.  Solicitor  General,  Mr.  Lutwicbj  and  Aiea^t 
**  of  counfel  for  the  Serjeant  at  j/rmSy  and  Mr.  Cowper^  and 
•*  Mr.  WilUamsy  of  counfel  for  the  Warden  of  the  FUet^  upon 
^  hearing  of  the  (aid  petition  read,  and  what  was  alledged  on 
*^. either  fide,  his  Lord£hip  ordered,  that  precedents  reladng  to 
^  the  matters  aforeiaid  (hould  be  laid  before  him ;  and  counfd 
*^  again  this  day  attending  him,  upon  hearing  feveral  precedents 
^  read,  and  what  was  furdier  alledged  on  either  iide,  declared^ 

'  ^  that  no  fequeftration  can  regularly  ifiiie  to  fequefter  the  efiate 

^  of  any  perfon  who  cannot  be  found,  but  upon  the  return  jms 
^  eft  inventus  of  the  Serjeant  at  Arms ;  and  doth  therefore  order, 
^*  diat  from  thenceforth,  where  any  perfon  is  in  contempt^ 
^  either  for  want  of  an  appearance  ot  anfwer,  or  for  not  yield- 
'^  ing  obedience  to  any  order  of  this  court  (unleis  it  b^  for 
'^  contemptuous  language,  or  the  beating  and  abufing  any  perfon 
^  in  the  (erving  the  procefs  of  this  court,  or  other  contempts  of 

«die 


^  the  like  nature)  the  Serjeant  at  Amuj  attending  dus  court, 

**  ♦  do  apprehend  and  bring  the  contemner  to  the  bar  i)f  this       554 

^^  courts  to  anfwer  fucb  Contempt ;  but  if  the  contemner  can* 

^  not  be  found,  then  to  return  non  ejl  Inventus^  to  the'  end  a 

^*  fequeftration  may  regularly  iffue^  according  to  the  ancient 

^^  rules  and  prafiice  of  Ais  court,  and  that  procels  do  for  the 

^  future  iflutf  accordingly ;  and  that  it  may  be  made  a  part  of 

^  all  orders  for  giving  time  to  anfwer,  or  for  doing  any  other 

^  a£{,  upon  the  party's  entering  his  appearance  with  the  Regifter, 

**  that  the  party,  v^en  he  enters  fuch  appearance,  do  likewife 

*^  confent  thact  a  Serjeant  at  Arms  do  go  againft  him,  as  upon  a 

^  commiffion  of  rebellion   returned  n&n  ejl  inventus^  in  cafe  of 

^*  non-compKance  ;  and  that  this  order  be  hung  up  in  the  Re- 

**  gifters  and  Six  Clerks  offices  of  this  court,  that  all  perfons 

^  may  take  notice  thereof,  and  yield  obedience  to  the  lame. 

«  Edward  GoUJbmugb^  Dep.  Reg"Iffer.*»* 


Mms  h% 
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1720. 

In  Curia  Cancellarije. 


Cafe  343- '     Earl  of  Strafford  verfus  Lady  Wcntworth. 

t  February • 
t  Wms.  180.  S.  C.  (n.)  394.    4  Bacon't  Ahu  (dt.  Rent)  f . 

In  court  Lord  OlR  Htfiry  JohnfoH  was  tenant  for  life,  with  remainder  to 
UucUifoU.^^^  O  the  Lady  Pf^€nttvortbi  Sir  Henry  made  leafcs  for  years,  re- 
makeialeafeforierving  the  rent  at  Lady-daj  and  Michaelmas^  by  half  yearly 
renrirL^-*  payments,  and  died  on  Mcbaelmas^dayy  about  12  o'clock  at 
'fJ^^^^nd  ™on»  ^<^  *®  queftion  was.  Whether  thefe  rents  belong  to 
dies  on  Mtfhatl-  the  plaintiff  his  rcprefcfitative,  who  had  taken  out  adminiftra- 
^  o^k  T  tion  to  him,  pr  whether  they  ihould  go  along  with  the  land  to 
SIS?go'to  wV  La<ly  Jf^entwortb^  in  remainder ;  or  whether  the  tenants  (hould 
cxcoutor,  and  j^j^y^  ^hc  benefit  of  retaining  them  in  their  own  hands,  as  be- 
munder-mait;   longing  neither  to  the  plaintiff  or  defendant? 

but  if  fuch  te-  , 

Bant  had  a  power  of  leafifl$»  and  had  died  In  manner  aforefaid,  the  rent,  in  refpea  to  the  continnance 

of  the  Uafe,  mMSt  have  gone  to  the  reinainder-man>  as  incident  to  the  reverfion. 

The  cafe  was  opened  and  debated  by  the  Attorney  and  Solici- 
tor-General for  the  plaintiff;  but  before  any  others  had  fpoke  to 
it.  It  was  fcnt  lo  a  Mafter  to  ftate  the  feveral  fa6fa  as  to  the  leafes  j 

A  t  Vide  Stat,  It  C,  »•  cap.  19.  feft.  15. 

that 


.   In  Curia  Cancellarise* 

that  is  to  fay^nriiat  lea&s  had  been  made  by  Sir  Henry  as  to  die 
part  of  the  eftate  whereof  he  was  feifed  in  ri^t  of  his  lady,  what 
leafes  as  to  that  part  whereof  he  was  tenant  for  life,  and  *  what  55^ 
power  was  referved  by  his  marriage-lettlement  to  make  leafes  % 
and  what  leafes  were  made  by  parol,  and  what  in  writing ;  and 
i^hether  in  purfuance  of  his  power,  or  whether  by  virtue  of 
his  intereft. 

But  my  Lord  Chancellor  declared,  that  if  tenant  for  life 
makes  a  leafe  for  years,  rcferving  rent  at  Lady^day  and  Micbaeh 
mas  during  the  term,  and  dies  on  Michaelmas  or  Lady^daj  at 
12  o'clock,  or  any  other  time  before  the  laft  inftant,  that  die 
rent  in  fuch  cafes  is  neverthelefs  due  to  his  reprefentative  j  for 
though  die  leflee  had  eledion  to  pay'  it  any  dme  before  the  laft 
inftant  of  thofe  days,  if  this  leafe  had  folong  continued,  yet  it  be- 
ing payable  on  thofe  days  during  the  term,  and  the  leflbr  being 
living  fome  part  of  diofe  days,  his  ele6i!on  to  defer  it  to  the  laft 
inftant  was  taken  away  by  fuch  dying,  before  the  rent  became 
completely  due,  and  confequendy  it  would  belong  to  the  re- 
prefentatives  of  the  leflbr  j  and  this,  he  faid,  was  fo  clear,  that 
he  would  no  more  fend  it  to  be  determined  at  law,  than  he 
would,  whethex;  the  father's  eftate  fhould  defcend  to  the  eldeft 
fon;  for  the  tern}  having  a  continuance  fome  part  of  thofe  days, 
the  leflee  at  his  peril  ought  to  pay  his  rent  before  the  expiration 
of  the  term,  it  being  payable  on  thofe  days  during  the  term, 
and  the  term  did  fubfift  on  thofe  days,  though  not  to  the  laft 
inftant. 

And  this  was  the  cafe  of  the  Lady  Cole^  in  the  Northern  Cir- 
cuit, in  the  late  King  1Villian/%  reign,  wherein  Mr.  Juftice  Tracy 
took  die  advice  of  the  judges,  and  gave  his  opinion  accordingly ; 
that  where  the  leflbr,  tenant  fo/  life  on  fuch  a  refervation,  died 
about  fix  o'clock  in  the  evening,  that  the  rent  was  become  com- 
pletely due,  and  belonged  to  his  executor,  elfe  he  himfelf  could 
not  give  a  proper  difcbsifge.for  it  till  the.. laft  inftant,  which 
.moft  certainly  he  may  at  any  time  of  the  day  whereon  it  is 
payable,  and  this  does  not  at  all  contri^i^  Bajkfrvile  con(' 
Mayoy  in  Sound.  282.     . 

M  m  J  But 
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95f       .  *  But  if  fuch  ieaft  were  mtde,  by  virtiie  of  a  pcwrr 

leafes  in  a  fettlement:)  as  the  term  fubfifted,  and  bad  condnuanee 
there  }>y  the  death  of  die  teflbr  before  the  laft  inftant»  tbe  retH 
would  go  along  with  the  land  to  htm  in  x^mainder,  or  fever- 
fionj  becaufe  being  pajrahle  on  diofe  days  daring  the  Cerai, 
Ihe  lefiee  had  CiU  the  laft  inftant  of  diole  days  to  pay  his 
rent,  the  term  enduring  till  the  laft  inftant  of  thofe  dajrs^  and 
ccmfequently  ^e  leflbr  dying  before  it  was  completely  due,  bis 
reprefenta.tives  can  make  no  title  to  it;  and  fo,  he  (kid,  if  fudi 
leafe  were  only  an  equitable  leafe,  that  is,  fuch  a  leafe  as  ought 
to  he  made  good  in  a  court  of  equity,  though  it  were  in  fome 
prcumftances  defed^ve  in  the  execution  of  it,  and  not  ftri^y 
purfuant  to  the  power  ;  and  in  thofe  particulars  my  Lord  Chai|- 
cellor  was  clear,  and  laid^  there  could  be  no  manner  o^  doubt 
of  them. 

Afterwards  this  cauie  came  back  upon  the  Mafter's  report 
to  whom  it  was  referred  to  fettk  the  nature  of  the  feveral  leafes 
made  by  Sir  Henry  ^hnfon  \  and  upoft  his  report  it  appeared, 
that  fome  of  them  were  made  by  him  generally,  and  thofe  de- 
termined on  his  death  y  others  were  made  by  virtue  of  a  power 
for  making  leafes,  and  thofe  ftill  continued ;  and  my  Lord  was 
clear  of  opinion,  that  as  to  leafes  of  the  firft  fort,  the  rents  be<> 
;  longed  to  Kiff  executors,  becaufe,  though  for  the  benefit  of  the 
tenants  they  had  till  the  laft  inftant  of  Micbaebmsrdof  to  pay 
the  rents,  yet  the  refervatton  being  at  Ml^badmat-Jay^  and 
Lady-dayy  confequently  fo  foon  as  either  of  thofe  days  began, 
they  were,  at  th^ir  peril,  to  take  care  that  they  were  paid  accord- 
ingly, becaufe  they  were  then  aSually  become  due  to  Sir  Henry 
Jahnfiriy  who  made  the  leafes,  and  his  right  to  the  rent  became 
aftually  vefted  in  him, 

But  as  to  die  leafes  made  by  virtue  of  the  power,  Aey  ftiil 
had  exiftence  and  continuance  after  the  death  of  tbe  leflbr,  ip 
the  feme  manner  as  they  had  during  liis  life,  and  therefore  the 
55^  tenants  had  till  the  laft  inftant  *  of  thofe  days  to  pay  the  rents; 
and  then,  when  the  ]e(]br>died  before,  the  rent  goes  along  wiA 
the  reverfion,  to  thofe  who  are  entitled  to  if 
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Lady  Shaft(bury*s  Cafe.  Cafe  344. 

ft  Eq.  abr.  51^,  c.  7.  6^1%  c.  »•  S.  C 

THE   Lady  Sh^^ury  being  entitled  to   800/.  per  anii«  ^.  is  appointed 
jointure,  and,  on  the  decree  and  Matter's  report,  600/.  J^^^^^fj^ 
fir  ann.  being  allowed  for  the  young  Earl  of  Shafifbury*s  main-  ^^»^  he  is  to  ^ 
tenance  and  education^  one  Mr,  JVycb  was  appointed  receiver  ty  quarterly. 
of  the  rent  of  the  eftate,  and  to  make  the  payment  of  both  who^^s  backer' 
thefe  annuities  to  the  Lady  Shaftjhury.     Mr,  Nicholi  in  Fleet- ^l^^^^^ 
Jiriit  was  Mr.  WycV%  goldfmith,  where  ht  kept  his  own  cafli :  d«pofited  in  his 
Mr*  Wjcb  waited  oA  the  lady  to  know  where  ihe  woqid  be  ufe".  '.^.'namet 
pleaied  to  have  the  money  as  it  w>s  received,  and  mentioned  to  J^nSi^he^^tti 
her  both  Sir  Roheri  Child  and  Mr-  Nichols  \  but  the  lady  faid,  <*«*!  ^,^»  ">* 

orders  hiin  to 

Mr.  Norcwrt  was  the  banker,  at  whofe  (hop  their  family  had  pay  it  intq  hi< 
lodged  their  cafh,  and  therefore  ordered  what  monies  were  to  be  ^."di*dfevtr»I 
paid  to  her,  fliould  be  paid  in  at  Mr.   Norc9rf%  (hop;  Mr.  ^"^^J^  huttbo 
Wych^  that  there  might  be  no  delay,  generally  fent  up  the  mp»  on /J«rW»i«, 
ney  before  quarter-day,  and  placed  it  in  Mr,  lsforcorf%  hands,  J^u^^tef^it 
where  the  Lady  Shaftjburyy  as  foon  as  quarter-day  was  over, '^^ll^,'!!^^^ 
received  it,  both  for  herfelf  and  her  fon  j  and  about  July  httyftofp^^M^*'** 
he  lodged  350/.  being  one  quarter  of  the  lady's  and  her  fon's  hanhuff;  Uw^s 
annuities,  iathe  faid  Mr.  Norcorfs  fiands,  in  order  to  be  rezdy p,^ufa/lt^ 
at  Michaelmas  quarter,  as  appeared  by  his  own  affidavit?  on " '^"'•;"""^» 
Michaelmas-day  Mr.  Norcort  flops  payment,  and  is  fince  ht-rigbttotbemo^ 
come  a  bankrupt ;  and  now,  on  the  Lady  Shaftfbury^s  petition,  J^/^"* 
the  queftion  was,  on  whom  the  lofs  ihould  fall. 

My  Lord  Chancellor  was  clear  of  opinion,  that  the  Lady 
Shaftjbury  ought  not  to  bear  the  lofs  of  any  part  of  it,  for  till 
Micbaehnas-day  was  pafTed,  (he  had  no  right  to  demaqd  or  re^ 
ccive  Itj  that  therefore,  in  the  mean  time,  Mr.  Norcort  was 
Mr.  fVycV%  cafliicr,  and  he  *  might,  notwithftanding  his  hav-  c^ 
ing  lodged  the  money  tfiere,  have  taken  it  'out  again  before 
Micbaelmas-'day  was  paft,  even  though  it  were  on  AftchaelmaS'- 
day  itfelf,  provided  he  had  it  ready  the  next  day  to  pay  the  lady; 
that  (onfcquc^itly  Norxort  could  have  no  power  to  receive  it  for 

M  m  4  <h« 


De  Term.  S.  Hill.  lyto. 

tile  lady  before,  becaufe  fhe  had  no  power  herlelf^  nor  any  right 
t:o  demand  it  before  quarter-day ;  that  (he  could  not  demand^  or 
at  leaft  receive  it  on  Micbaehnas^day  itfelf,  becaufe  it  is  one 
of  the  days  tha(  no  goldfniitfas  open  fliops,  or  make  any  pay* 
ments  whatfoever ;  and  therefore  the  lodgii^  the  money  at  that 
Ihop  before  the  lady  bacamt  entitled  to  it^  ought  not  to  turn  to 
her  prejudice,  but  (he  muft  have  it  made  good  to  her  by  the  re- 
ceiver ;  but  whether  it  fliould  fall  on  the  receiver,  Mr.  Wycb^ 
himfelf,  or  to  be  borne  out  of  the  Lord  Shafifiuryi'%  eftate,  my 
Lord  faid,  would  come  properly  in  queftion  when  he  made  up 
his  accounts  with  my  Lorii  on  his  coming  of  age,  and  was  not 
now  in  queftion  before  the  court;  but  i^d,  he  was  inclined  to 
think  the  receiver  was  not  to  be  anfwerable  for  the  lo^  any 
Via.  iVetejTy  more  than  if  he  had  been  bringing  it  up  in^iciey  and  had  been 
robbed  on  the  road. 

Another  part  of  the  petition  was  to  have  the  fum  of  143/. 
extraordinary,  for  the  expences  my  Lady  had  been  at  in  a  fit  of 
ficknefs  of  the  young  Earl,  over  and  above  his  quarterly  main- 
tenance, and  this  was  not  at  all  oppofed^  but  for  form  (ake  was 
fent  to  the  Mafter  to  ftate  the  matter,  and  to  report  whether 
jtbat  fum  had  been  a£hxally  expended  on  that  occafion  or  not. 
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Ja   CqRIA    CANCEJ^LARIiE. 
•f-  Seagood  ver/us  Meale  and  Leonard.  Cafe  345. 

C  lib.  Chan.  138.    %  Eq.  abr.  49,  p.  20.     1  jStnmge^  4a€.    x  Atk,  i».-*Vide  6  Comyni'i  J>ir, 
(tit.  Agreement)  136.  '       '^* 

TH  E  bill  was  brought  for  a  fpecific  execution  of  an  agree-  ^,  .g^et  with 
mcnt  for  the  purchafe  of  nine  houfes,  which  were  in  ^'  fe'^uP"!" 
.mortgage  to  the  defendant  Leonard  for  150/.  The  defendant  ^^'chweie  in  ' 
JHeaky  the  owner  of  the  houfes,  agreed  to  fell  them  to  the  plain- rl^/Xa^ayt 
tiff  for  fuch  a  fum  of  money,  and  the  plaintiff  paid  him  a  gui-eimeftf'^T'* 
jiea  in  part,  and  fent  a  note  to  this  cficdl;  Mr.  Leonard^  pray"^'^^  ^^^^  ^ 
deliver  my  writings  to  the  hearer j  I  having  agreed  to  difpofe  ^/m^ss  Wm  to  dc- 
fhem'j  am  your  humble  fervant.  The  defendant  Leonard  would  wrkin«,^hchav- 
not  part  with  them,  unlefs  all  his  money  were  paid  him  down,  jj^^  difpofcd  of 
and  after  bought  the  houfes  of  Meale  himfelf  s  and  thereupon  7*  ^-  refufed, 

the  plaintiff  brought  this  bill.  mortgage  money 

was  paid  him 
4amnf  and  afterwards  purchafes  them  himfelf.    On  a  bill  brought  by  A»  for  a  fpecific  execution  of 
the  agreement,  it  was  held,  that  neither  the  guinea  paid  down,  nor  the  note,  which  was  only  an  evi- 
dence of  alTcnt,  but  did  not  afcertain  the  'terq^  pf  the  agreement,  were  fuifident  to  take  it  out  of 
^e  Statute  of  Frauds  and  Perjuries. 

f  Vide  Statf  23  G.  3.  c.  5$, 

The 
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The  defendant  by  bis  anfwer  inftfted  upon  the  Statute  of 
Frauds  and  Perjuries ;  and  the  queftion  was,  Whether  the  let- 
ter or  note  would  bring  it  out  of  the  ftatute  ?  fcr  as  to  the  pay- 
^1       ment  of  the  guinea,  that  was  *  agreed  clearly  of  no  confequence, 
i^f.abr.46«i»«in  cafe  of  an  agreement  touching  lands  or  houfes,  the  payment 
of  money  being  only  binding  in  cafes  of  contra£b  for  goods. 

And  it  was  decreed  that  would  not,  for  it  ought  to  be  fuch  an 
agreement  as  fpecified  the  terms  thereof,  which  diis  did  not, 
though  it  ¥^as  figned  by  the  party ;  for  this  mentioned  not  the 
film  that  was  to  be  paid,  nor  the  number  of  houfes  that  were  to 
be  difpofed  of,  whether  all  or  fome,  or  how  many,  nor  to  whom 
they  were  to  be  difpoied  of,  neither  did  this  letter  mention 
whether  they  were  to  be  difpofed  of  by  way  of  (ale  or  align- 
ment of  leafe,  and  fo  all  the  danger  of  perjury,  which  the  Sta- 
tute was  to  provide  againft,  would  be  let  in  to  afcertain  this 
agreement. 

Ant^f  $%$•  Eq*abr.  ao,  pl«  7.  ii.  i6.  %  Vent.  361.  i  Vem.  no.  5  Vlncr  abr.  511,  pL  34* 
Promifing  hf  This  cafe  differs  from  a  cafe  Mrhich  was  cited,  of  a  letter  wrote 
^^*^M»^*'?  by  one,  promifing  to  give  fuch  a  fortune  with  his  daughter  to 
cion,ni(iidenttoone  who  (hould  marry  hec  A  man  who  marries  on  the  cn- 
Mt  out  of  '  couragement  of  this  letter,  fhall  recover,  becaufe  the  agreement 
FrawST^*^  is  executed  on  his  part  as  f?ur  as  it  caq  be,  an4  9?m  never  be 
undone  after. 

Iior4  AjflnfinT*  cafe,  %  Strange,  7S3,  i  c^U 

Though  a  leflee  So  where  a  man,  on  promife  pf  a  leafe  to  be  made  to  him, 
^rolT'recracnt  '^X^  ^"^  nioncy  On  improvements,  he  (hall  oblige  the  leflbr  af- 
ana  the  credit  of  ter wards  to  execute  the  leafe,  becaufe  it  was  executed  on  the 
ing  a  icafe  made  part  of  the  leflce }  befides,  that  the  leflbr  fhall  not  take  advan-; 
nucs  inVofllf"  ^^g^  ^f  his  own  fraud  to  run  awniy  vvlth  the  improvements  made 
^?" !  y^  '^'*  by  another ;  but  if  no  fuch  expencc  had  been  on  the  leflce 's  part, 
utc  of  Frauds,  a  bare  promife  of  the  leafe,  though  accompanied  with  poflcC- 
not  enforce,  Aon,  as  where  a  leflce  by  prirol  agreed  to  take  a  leafe  for  a 
?mPivcmclt7  ^^^  ^^^  y^^^^  certain,  and  continued  in  pofleffion  on  the  crc- 
jrcrc  made  by  Ht  thereof,  yet  there  being  no  writing  to  make  out  this  agree- 
ment, it  is  dire<£Hy  within  the  ftatute,  and  fo  was  held  by  Ac 
I  Vern.  151.  Mafter  of  the  Rolls,  in  the  cafe  of  Smith  and  Turner^  Mcb. 
laft^  at  the  ^olls  j  and  in  the  principal  cafi?  tl^e  bill  was  dif- 
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mifledi  but  without  cofts,  for  fome  firsutd  ia  the  deftndauats  to 
defeat  ttbe  pk^otiff'  jof  his  bargain. 

561 

♦  Scmphill  &  Ux'  verfus  Bayly  &  Ux\  Cife  346. 

S  Sq.  abr.  213,  c.  6.  S.  C.  Ant^y  140.  ^90.  ai^  «ji^piial  references,  t  Atk.  363.  S«  C.  citdL 
%  Adc.  184.  S.  P.— ^cwirr^y  Brown'iRep,  3^3* 

Athanitl  Gi^Ul  hzd  iffiie  thvee  daughters  only;  v/z.  ^^irtfi&'n  the  Dutch/ 
his  eldefty  one  of  the  {dbuntiffs;  EU%abetb  his  fecond,  andiJIiJ^Tch^a- 
Rebecca  his  third,  both  defendants  j  and  Acre  bting  an  ^rnoasf^^l^'^^^ 
carried  on  between  the  {daintiiis  in  his  life-time,  he  greatly  iit-J^^^Dwmer* 
liked  thereof,  and  declared,  if  his  daughter  married  the  plain-  three'daughtttl 
tilF,  he  wouM  not  give  her  a  groat,  upon  which  he  difcondnued  ^^{^^  ^\ 
his  fiiit  to  her  ;  after,  the  father,  the'  12th  of  Nwemberj  1716,10  B.  to  bepai4 
makes  his  will,  and  t)iereby  devifes  all  his  real  and  perfonalai^rmanf^o^ 
eftate  to  his  executors,  to  the  ufes  foUowing;  STi^ftTmifrri^ 

with  the  confent  of  his  executors^  and  likewife  deyiies  to  her  fevenl  mcifuages,  &e.  i  and  af^r  feveral 
afher  legacies,  he  devifes  the  rcfidue  of  his  eftate  to  the  executorsy  for  the  benefit  of  his  children  s 
though  B,  fnarrled  a  pcrfon,  who  made  his  addrefles  to  her  in  her  father^s  Ufe-timey  whicti  the  h* 
ther  knew,  and  was  diiTatisfied  at,  and  had  notice  by  the  executors  of  her  father's  willy  yet  there  bc« 
fng  no  limiutwa  over,  this  will  not  amount  to  a  forfeiture,  being  only  im  itrronm* 

That  is  to  fay,  to  his  daughter  Sarah^  for  her  maintenance, 
35/.  per  ann.  and  no  more;  and  to  his  daughter  Elizabeth  35/. 
per  ann.  for  her  maintenance,  and  no  more ;  and  then  goes  on, 
and  if  my  daughter  Sarah  (hould  happen  to  marry  with  the 
ponfent  of  my  executors,  then  I  devife  to  her  the  fum  of  1000/. 
in  part  of  her  portion,  to  be  paid  to  her  at  the  age  of  21  years, 
pr  day  of  marriage,  which  iball  firft  happen;  and  at  the  end  of 
three  years,  after  my  death,  all  the  melTuages  (and  enumerates 
feveral  meflUages),  ^c.  aU  which  I  wiUi  and  (hall  be  to  my  faid 
daughter  for  life>  without  impeachment  of  wafte  ;  remainder  to 
her  firft  and  other  fons  fucceflively,  in  tail  general ;  remainder  to 
her  daug})(ers  in  tail  general,  to  take  as  tenants,  in  common, 
fuid.notas  joint«tenants,  paying  to  his  yf'ik  70/.  per  ann.  during 
\^tst  life. 

Itetn^  1  give  to  my  daughter  Elizabeth  lOQoL  in  part  of  her 
portion,  to  be  paid  to  her  at  her  age  of  21  years,  or  day  of 
piarriagc,  which  (hould  firft  happen,  and  at  the  end  of  three 
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^ars  after  my  deadi,  all  that  mefluage,  &r.  and  fb  gires  her 
563  feveral  other  meiTuages  *  and  lands,  other  parts  of  his  eftate,  all 
which  he  gives  her  for  life,  without  impeachment  of  wafte, 
with  the  like  limitations  as  is  made  in  the  former  iifter*s  caic^ 
and  then  orders  them  to  take  as  tenants  in  common. 

IteTitj  I  give  to  mjr  daughter  Rebecca' ^6 L  per  ann.  for  her 
maintenance,  till  (he  attain  the  age  of  15  years,  and  after  35JL 
per  ann.  Item,  I  give  my  daughter  Rebecca  1000/.  in  part  of 
her  portion,  to  be  paid  to  her  at  her  age  of  21  years,  or  day  of 
marriage,  which  ihall  Hrft  happen ;  and  if  fhe  fhall  marry  with 
the  advice  and  confent  of  my  executors,  then  I  give  her  all  the 
meflTuages,  i^c.  and  fo  gives  her  other  parts  of  his  eftate,  all 
which  he  dire£ts  (hall  be  fettled  on  her  in  like  manner,  for  her 
life,  without  impeachment  of  wafte,  and  fo  on  diredly  as  in  the 
Other  fifters  cafes. 

And  then  goes  on ;  In  cafe  any  of  my  faid  daughters  (hall 
happen  to  die  without  iflue,  then  that  child's  part  to  go  to  the 
furvivor :  and  after  fome  legacies  given,  devifcs  all  the  refidue 
of  his  real  and  peribnal  eftate  to  his  executors,  upon  truft,  to  ma^ 
nage  and  improve  the  fame  for  the  benefit  of  the  daughters, 
and  thereout  to  pay,  in  the  firft  place,  all  taxes,  legacies,  chief 
rents,  and  other  rents  and  fervices  ^  and  the  overplus,  if  there 
,be  any,  as  I  doubt  not  but  there  will,  I  give  and  devife  to 
my  faid  -three  daughters,  to  be  equally  divided  betwixt  them  \  and 
makes  two  of  the  defendants  executors,  and  foon  after  dies. 

After  his  death,  the  plaintiff  SemphiU  renewed  his  addr^Hes  to 
the  other  plaintiff  his  wife,  and  the  executors  having  notice  of 
it,  exprefTed  their  diflike  thereof,  and  fent  the  plaintiff  Sarah 
notice  thereof  in  writing,  and  of  her  father's  will,  fo  that  (he 
would  be  in  danger  of  forfeiting  her  portion,  if  (he  married 
without  their  confent,  and  they  could  not  give  their  confent, 
becaufe  they  knew  it  was  a  match  their  father  difljked,  Not- 
withftanding  the  plaintiffs,  who  lived  at  Manchefter^  about  five 
months  ago  intermarried ;  the  plaintiiF  being  ^  officer,  but  a 
SC4  gentleman  *  of  a  jgood  family  an4  fortune,  not  at  ^11  in£prior  \o 
the  other  plaintiff, 
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.  in  Cpria  Ctfnc^arise. 

And  now  tins  bill  was  bi'oitght  for  the  looa/.  and  to  have 
a  diicovery  of  the  deeds  and  writings  belonging  to  the  eftato 
deviled  to  the  (daintifF;  and  the  caufe'was  heard  on  bill  and  an- 
Iwer  only,  and  the  defendants,  the  other  fifters,  infifted)  by  their 
anfwer,  on  the  benefit  of  the  plaintiff's  fortune,  in  cafe  it  were 
forfeited;  and  the  executors  fet  forth  the  whole  matter,  and 
fubmitted  to  do  as  the  court  fhould  dire£)^  being  indemni- 
fied. ' 

The  Chancellor  Leehmre.  [was  affifted]  by  the  Lord  CWef 
Juftice  AVflff,  and  Mr.  Juftice  Dormer ;  and  the  Chief  Jufticc 
and  Chancellor  were  of  opinion,  and  the.  decree  was  accord- 
ingly, that  in  this  cafe  the  fortune  was  not  forfeited  by  this  mar- 
riage without  conient  \  but  Mr,  Juftice  Dormer  held  it  was . 

The  reaibns  they  gave  were^  that  here  there  appeared  no  in« 
tention  throughout  the  will  to  make  it  a  forfeiture  ^  that  if  in 
any  csUes  whatfoever  fuch  clau&s  may  be  conftrued  to  be  iti 
terrorem^  they  muft  be  fo  here,  for  it  feems  to  be.  nothing  but 
a  loole  inconfiderate  way  of  exprefling  himfelf,  and  is  only  a 
cautionary  provifion,  that  his  daughters  fhould  have  the  confent 
of  his  executors  in  their  marriage ;  but  the  will  is  not  at  all 
coherent  throughout ;  that  though  there  is  that  condition  an- 
nexed to  Sarah's  fortune,  yet  it  is  totally  omitted  as  to  Eli%a- 
bethy  and  in  Rebecca*^  it  comes  between  the  devife  of  the  mo- 
ney, and  the  devife  of  the  land. 

Then,  ^dly^  Here  is  no  devife  of  it  over,  though  he  had  occa- 
fion  in  two  feveral  places  of  his  will  to  have  taken  it  up  again, 
and  given  it  over,  if  that  had  been  his  intent;  or  where  he  de- 
yifes,  if  ,any  of  his  daughters  die  without  ilTue,  he  would  have 
inferted,  or  marry  without  fuch  confenty  if  that  had  been  his  in- 
tent, or  at  leaft  he  would  have  taken  notice  of  it  at  the  clofe  of 
his  will ;  but  that  he  has  not  done  neither. 

♦  And  then  the  laft  devife  of  the  overplus  will  not  carry  it,  for        rg^ 
that  is,  of  the  overplus  of  the  refidue  of  his  real  and  perfbnal 
cftate,  after  the  legacies  juft  before  mentioned  were  paid  ;  be- 
Cdcs,  he  adds,  if  there  be  any  overplus,  as  he  doubted  not  but 
there  would,  which  fhews,  that  he  had  no  thought  of  the  looo/. 

for 
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for  diat  was  a  (inn,  and  might  be  devifed  artr  in  caib  of  a  foN 
feiture,  widi  as  much  fecurity  as  it  was  given  at  firft,  and  then 
he  would  not  have  iaid,  if  there  be  any  overplus. 

*  Wmi.  5»S.  That  Aefe  daufes  in  reftraint  of  marriage  have  never  been 
taken  favourably ;  that  if  there  be  no  devife  over,  they  have 
always  been  held  to  be  only  in  terrorem\  that  otherwife  ftnm- 
gerSy  executors,  might  run  away  with  a  great  part  of  a  man's 
cftate  from  his  children. 

That  the  diftiniSHon  between  a  devife  over,  and  where  there 
^  has  been  no  devife  over,  has  been  taken  in  all  cafes,  and  was 

certainly  a  very  good  one  \  that  though  lawyers  knew  it  would 
be  no  forfeiture,  yet  the  parties  themfelves  might  not  be  h 
learned,  and  dierefore  it  would  be  fome  terror  to  them  to  ven- 
ture to  break  it;  but  thefe  fort  of  reftri£Bdns  cofild  hold  no 
longer  than  till  the  party  came  of  age,  after  which  dley  woukf 
be  entitled  to  d)eir  fortunes,  and  might  bring  a  bill  (or  recovery 
of  them. 

Note }  In  this  cafe  were  cited  Fry  cont.  Porter^  i  FenU  300. 
I  Chan.  Cafesy  122.  Sir  AndYtU)  BiUafts*s  cafe,  346.  FhjivBik 
Hughes  i  Lord  Salijbury*%  cafe. 
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In  Curia  Cancellarije. 


Farrington  verfui  Knightley.  Cafe  347. 

Jamtdf^  to. 

!l  Eq.  abr.  41^1  ^  *•  4>4»  <^*  '>  9-  440»  P*  39*  S.  C.    Ant^>  xi.  8x,  92.  169.  f  t  Peer  Wnu* 
544.  $•  C.    3Atk«»28*    Bi»«m*tRep.  155.  S.  C.  cited. 

THIS   was  a  caafe  wherein  my  Lord  Chancellor  had  jg.  deriiet  50/. 
taken  time  to  confider  and  fee  precedents,'  and  was  this  :  Sl^^'lJ^'^ 
One  Upton  of  Grays-Innj  a  batchelor,  began  his  will  in  writ-  to  his  niece,  and 
iftgy  with  his  own  hand,  and  thereby  gave  feveral  legacies,  and  thm  executon^ 
gave  the  defendants,  who  were  two  of  them  his  fitters,  and  one,  J^^'J^^^^ 
of  them  his  niece,  50  /.  apiece,  and  made  them  cxecutoos  i  but  be-  ^^V^^^ 
fore  he  had  fiaiihed  or  figned  his  will,  he  died,  poilefled  of  a  con-  plot  fhaU  bed!. 
fidetable  perlbnal  eftate :  and  this  being  proved  as  a  teftamentary  ^e  nezTof  Ln^^ 
fchedule,  Ac  pWntiflft,  as  next  of  kin,  brought  this  bill  againft  ^tl^i|^°'Ji 
the  defendants,  the  executors,  for  a  diftribution  of  the  furplus  ;    . 
and  the  only  quefHon  was,  Whether  the  plaintiffs  were  entitled 
to  fuch  diftribution,  or  whether  the  defendants,  the  executors, 
flK)uld  go  away  with  it  I  And  it  was  decreed  for  the  plaintiffs^  on 
view  and  confideration  of  all  the  precedents* 

f  Tlus  ciftls  very  fully  lepotted  by  Peer  WUiSami* 


De  Term*  S.  Trin.  174*, 

My  Lord  Chancellor  was  clear  of  opinion,  that  executors^ 

in  thefe  cafes,  were  but  truftees ;  that  if  the  teftator  intended 

them  the  furplus,  could  he  not  eafily  have  iaid  fo  i  that  to  give 

567       them  the  laid  thing  *  twice  over  would  be  abfurd,  for  the  lega« 

cies  muft  come  out  of  the  furplus* 

That  fince  the  Statute  of  Dift'ribution^  the  fugceffion  to 
a  perfonal  eftate  was  as  much  eftabliflied  as  the  fucceffion  to 
the  real  eftate  was  before ;  liiat  becaufe  they  are  made  eaoecu- 
tors,  they  therefore  muft  have  the  furplus  to  their  own  ufe, 
would  be  to  conftrue  the  will  by  a  rule,  which  probably  the 
teftator  did  not  underftand,  for  he  might  be  ignorant  of  the  im-> 
port  of  die  word  executor,  or  never  intend,  by  making  them 
fuch,  to  give  them  his  perfonal  eflate  ;  that  here  it  would  be  Ac 
more  unreafonable,  becaufe  they  had  legacies  given  them. 

t  Vomon,  473.  That  he  had  looked  into  the  cafe  of  For/ier  and  Munt,  and 
there  was  no  fraud  at  all  in  that  cafe  in  the  executors^  tbou^b  it 
had  been  greatly  held  there  was* 

That  if  J.  and  B.  feverally  make  their  wills,  and  make  C. 
executor,  and  J.  gives  him  the  furplus  of  his  perfonal  eftate, 
but  B.  does  not,  and  then  C.  dies  inteftate,  in  this  cafe  the 
perfonal  eftate  of  J.  and  B.  ihall  go  feveral  ways,  far  the  ad- 
miniftrator  of  C,  is  admitted  to  the  adminiftration  of  the  per- 
fonal eftate  of  J,  but  the  next  of  kin  to  B.  are  to  have  admi- 
niftration to  him,  and  will  be  entitled  to  his  perfonal  eftate  i 
which  proves  C  as  to  that,  was  but  a  truftee* 

1 1  Wms.  701,  And  a  cafe  was  cited  of  Bagwell  and  Dry^  where  a  man 
^«tei7ft«ed,'  ^^'^^^^  ^^^  ^^  *"^  perfonal  eftate  to  his  four  daughters,  and 
»n<i*ccording  to  their  heirs,  executors,  and  adminiftrators ;  one  of  the  daugh* 
book.  ters  died,  and  the  queftion  was,  who  fhould  have  her  (hare  \ 

\  This  cafe,  as  ftited  in  x  Wms.  701,  is  to  thia  purport :  J,  S*  inter  «/*»  be^oeathci 
the  rurploB  of  hit  perfonal  eiHte  onto  four  perfom,  equiUy  to  be  divided  between  dicffiy 
Hiare  and  fhare  alike,  appointing  A,  B»  his  executor  in  truft.  One  of  the  four  ftfi- 
duary  legatees  died  in  the  life  of  the  teftator,  after  which  the  teftator  died,  and  the 
queftion  being  to  whom  the  fourth  part,  dcvifed  to  the  refiduary  legatee  (who  died  is  the 
life  of  the  teftator)  ihou''l  belong;  Lord  MaccleificldhxXA,  that  the  deyife  of  fuch  fourtk 
part  of  the  refJuum  be:2me  void, 'the  refiduary  legttee  dying  in  die  life  oftheltf*' 
titor,  and  wai  as  fo  Ttiuch  of  the  tcftator's  eftace  undifpofed  of  by  the  will ;  that  the 
ri^/jJuutK  being  devifcd  in  common,  it  could  not  pafs  to  the  funrlYing  legatees,  and  the 
executor  being  but  a  n^ere  troftee,  it  muft  belong  to  the  next  of  kin,  accordiog  to  tbe 
SntttCc  of  Di.Llbutioo^  as  in  cafe  of  sa  tMrtJiacy,     i  Wms*  701* 

tad 


in  Curia  CanCidllari*. 

iutd  It  Was  dtereecl  t6  gb^  in  die  fame  manner  as  a  real  eftate^ 
io  die  furviviHg  daughter. 

,And  in'dkis  cafe  was  likcwife  cited  the  Earl  of  Brj/?tf/cont*  Ante,  8x. 
Hungiff^^d^  where  Sir    W\ll%a7n  Sij^l  dcvifed  his    perfonal  j;^;^*S^f  • 
^ftate  to  pay  his  debts  anU  legacies,  and  gave  looo/.  apiece  s^^-    sWou. 
to  his  executors;  and  it  was  agreed^  tjkat  the  furplus  fhould'^^o 
go  to  Ac  reprcfentatives  of  the  next  of  •  kin :  alfo  f  Bayly  cont^  .  ^^^^^ 

y^jir//,  \Batcbil9r  andSearlij  ^Dutcbtft  of  Biaufhtfs  Cafe^  Edward  \  I  Vem!  648! 
Xind  SyUt^  mA  PauUs  con^  Smiths  i  and  my  Lord  ChanccHor  s.^"**  "*' 
was  of  ^aioiL  that  none  of  Aefe  cafes  arc  inconfiflent  with  '  ^"'^''^"Jr 

C«feS|305*S«C. 

the  general  rule  he  laid  down  -,  fo  that  the  executors  are  but  truf- 
tees,  and  were  to  have  nothing  more  to  their  own  ufe  than 
ivhat  die  teftator  plainly  intended  them  as  legatees  or  devifees, 
and  HOC  die  vAkoic  njiduim^  by  virtue  of  the  executorihip. 


Sir  Itarry  JPeachy  k)erfus  buke  o^  Somerfet.      Cafe  348. 

16  Jum. 
%  Zfin  abr.  ai7,  pL  9.  S.  C.    «  Wmi.  147,  S.  C.  cited.    Poft,  591*  1  Vem.  5J7.  S.  P.. 
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HE   plaintiff's  fiither  was  a  cc^yfablder  in  fee,  under i^ coart Lord 
die  Duke  of  SmirfH^  of  fome  copyhold  lands  of  about  Jui^rtS^uitf 
14.  or  15  2.  per  ttm;  and  made  a  furreiider  diereof  to  the  ufe  of  ^*^^V*^"** 

copyholder  a- 

himfelf  for  Iif6;  with  remainder  to  his  firft  and  other  fons,  ongainftafbrfei. 
bis  marriage^  in  tail  male;  with  remainder  to  himfelf  in  fee  j  fo^^'ljfcl^lj 
but  it  did  not  appear  that  there  was  ever  any  admittance  on  the  l»«^f  unieCi  in 
furrendef  in  the  father's  life-time :  die  father  was  likewife  feifed  compeniadoa 
of  freehold  lands  adjoining  the  faid  copyhold  lands,  wherein  ^*''^''^^** 
were  fome  quarries  of  flone. 

Tke  (adier,  in  his  life-dme^  made  folAe  leafes  for  years  of 
Ibis  copyhold  land,  not  warranted  by  the  cuftom  bf  the  manor  | 
and  likewife  carried  on  his  work  from  the  faid  quarry  of  ftone, 
0itt  of  his  freehdd  lands^  into  the  laid  copyh<dd  lands;  but  had 
90  licence  for  making  the  iaid  leafe^  or  (9K  Workmg  the  faid 
quarry  in  die  copyhold  lands* 

N  n  After 
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After  his  death,  in  the  great  ftorm  which  happened  in  Ar 
year  1703,  feveral  of  the  trees  ftanding  in  the  cdp]^o1d  lands 
were  blown  down,  and  the  tops  of  all  others  broke  off,  fo  diat 
now  the  plaintiff,  who  was  juft  come  of  age,  cut  ofl^  lopped 
the  tops  of  feveral  odiers  of  the  trees,  arid  fome  he  quite  cut 
569  down,  to  *  make  die  avenue  to  his  houfe  the  more  imiform  and 
regular* 

It  was  likewife  proved  in  the  caufe,  Aat  he  had  made  feme 
inclofure  in  the  copyhold  lands,  whereby  the  fiun^,  which  before 
lay  open  and  uninclofed,  was  ieparated  and  divided  from  the 
other,  and  dieie  things  he  had  frequendy  done,  notwithftanding 
repeated  admonidons  from  the  defendant  and  his  agents  to  the 
contrary. 

.  It  appeared  in  the  caufc,  that  the  plaintiff,  who  was  a  perfdn 
of  confideration,  had  encouraged  Others  of  the  copyhold  tenants 
to  take  the  fame  liberty,  and  exprefied  great  contempt  for  the 
lord  of  the  manor,  with  refped  to  his  authority  over  his  copy- 
holders. 

Upon  which  the  defendant  brought  his  eje&nent,  and  had  a 
verdifk  at  law,  as  for  a  forfeiture,  and  to  be  relieved  againil 
thefe  forfeitures  the  plaintiff  now  brought  this  bill ;  and  the 
only  queftion  was.  Whether  dude  were  fuch  fort  of  forfeitures 
as  a  court  of  equity  could,  or  ought  to  inteipofe  in  by  way  of 
relief? 

It  was  agreed,  that  for  non-payment  of  rent  or  fines,  or  fuch 
like  tilings,  where  a  value  might  be  fet  on  them,  and  a  compen- 
>    £ition  made  to  the  lord  of  the  manor  for  any  laches  in  point  of 
time,  it  could  $  Jt  was  likewife  agreed,  that  any  forfeiture  com- 
mitted by  a  copyholder  for  life  would  not  bind  die  perfon  in 
remainder;  but  in  the  prihcipal  cafe,  as  there  was*  no  admit- 
tance upon  the  Other's  furrender,  it  was  the  fame  thing  as  if 
no  furrender  cit  all  had  been  made,  and  that  the  copyholder,  who 
made  fuch  furrender,  continued,  to  all  intent^  and  purpofes,  bodi 
with  tcfpcSt  to  the  lord,  and  with  refpeA  to  llrangers,  the  fame 
as  if  no  fuch  furrender  at  all  had  been  made ;  that  he  was  to  do 
fuit  and  fervice,  and  to  pay  his  rent  to  die  lord,  and  might 

maintain 
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tntintain  ^  aiAi«m  of  tre^ai^  againft  any  ftranger^  notmt&fiand<« 
ing  fuch  furrender,  and  as  if  nose  at  ali  had  been  made, 

*  It  was  likewife  agreed,  that  condition^  in  law,  as  thofe  in        mj^ 
Hit  prixKipal  ea&>  were  allowed  to  bind  iaiants,  as.'weU  as  per«^ 
fons  of  full  age^  and  that  no  notice  was  reqiiifite  Ib'be  givem 
of  them;  thoi^h,  if  it  were  neceffiury^hene  is  ezprefs  notice  . 
giren'the  plsdntiiF  to  forbear  feveral  of  thofe  a^» 

And  therefote^  as  to  (he  principal  poiitt,  k  was  urged,  that  if 
any  zSts  whatfoever  could  bfi  a  Y^ntairy  forfeiture^  tkefe  mufk 
be  fucby  and  ijiat  a  court  of  equity  ought  not  to  relieve  agitnft 
them. 

That  the  ancient  rule  for  thfe  jurifdiflidn  of  thi^  tburt' waSEq.  abr.  130, 
confined  to  thofe  fort  of  cafe$i  Aat  ii  <6iYay,  to  fraads^  acci-P^*  ^4^^* 
dents,  and  triifts ;  and  this  was  by  no  means  within  die  feafon 
and  meaning  of  any  of  them. 

That  no  comperi&tion  could  be  ma^  to  the  lord  for  what 
ha  J  been  done  in  this  cafe  j  that  diough  it  was  true,  in  att  cafes 
whatfoever,  fome  tart  of  compenfetJbh  coidd  be  mad6,  yet  not 
fuch  an'  one  witWn  Afe  meamng  of  that  nde  whet'ein  ccmpen- 
fitfito  had  be^aBowed;  thatthcifefoie  this  difi^red  exceedingly 
'from'the  cafe^' of  forfcitdre  fbr^ndn-payment  df^r^nt^  of  fines, 
or  other  pecuniary  dtitics  j  and^  if  the  cotut  ccfuM  interpofe  in  vid.  Ant^,  loS. 
this  cafe,  fo  diey  might,  whh  as  much  reafon,  when  a  tenant  ^wmf?J46. 
for  life,  or  jftar^  of  fr^eb<4d  ilaods^:  ihouU  take  upon  him  to  ^^»  s?^-  ^- 
levy  a  fino).  ^  4SS^  9  ftoffldent  in  'fte;  for  in  thefe  cafes  it  chaaceUor. 
qnay  be  faid,  thatf  lAAmecsStB  a  cotnpfcn&tion  mi^  be  made 
ta  the  gesfpnrih  rniadnder  or  jjcv^xfian,  but  diat  vni  never  at- 
tempted, nor  could  it  be  fo  much  as  pretended  dutt  the  court 
would  rdie^e  againft  forfeiture, of  this.fort. 

That  Hit^re;^  9f  th«:  ftirfffftire ymdn  eonTideraiien  of  die 
injury  done^tgi  th«  kurd,  that  ^ji^  thr  fffkut  eafe^  thofe  leafea 
at  comQum  Uw  being  ^rithc^t  Iic^Im^^  might  in. time  be  made 
ufe  of.  as  evidence  to  prqve  it.^ft-^holA  $  that  the  lopping  and 
topping  of  the  trees  fbr  everi.fBO^ifd  |^  growth  of  them,  and 
prevented  their  coming  to  be  timber, 

Nna  That 


De  Tehn.  S.  Trin.  i7ii. 

57k  •That  liie  carrying  on  die  qvarry  to  tbecopyhold  lands  wal 

die  fiune  diing  as  if  it  had  been  firft  opened  therein,  ¥rfaicb  no 
copyholder  could  do. 

That  the  inclofing  die  copyhold  lands  one  from  anodier,  might 
in  dme  deftroy  the  evidence  of  dieir  being  copyhold,  as  it  der 
ftroyed  the  ancient  boundaries  thereof  and  fo  it  would  be  to 
convert  meadow  or  pafture  ground  into  arable* 

s  Ch.lUp.  170.  That  no  cafe  could  be  put)  where  the  court  had  rdieved  in 
^  <^^^*j  cafes  of  Ais  nature;  diat  where  a  leafe  was  made  of  church 
lands,  under  a  prwifo  not  to  aflign  widiout  Ucence,  diis  cnari 
would  not  relieve  againft  die  forfeiture,  as  it  could  not  altar  the 
terms  on  which  die  leflbr  himfelf  thought  proper  to  part  widi  his 
lands,  or  force  a  tenant  upon  him  in  fpite  of  his  teeth ;  indeed, 
if  diis  were  only  by  way  of  cwinaM  on  the  part  of  the.  leflee, 
it  might  poffibly  be  otherwife. 

That  in  the  principal  cafe  diey  were  in  poflefion  of  die 
law,  and  had  recovered  a  verdi A,  and  to  take  it  away  from  diem 
would  be  to  alter  the  eftabliflied  courfe  of  the  hiw,  and  to  make 
a  new  one,  which  diey  fuppoTed  a  court  of  equity  had  no  power 
to  do ;  and  the  cafe  of  Tbmas  cont*  Pfrter^  i  Chan.  Qf  95, 
96.  was  feid  to  be  monftrous,  that  die  IcM'd,  who  had  tyoa 
two  trials  at  law  recovered  verdiAs,  Ihould  not  only  be  obliged 
to  account  for  die  mefiie  prdits,  but  alfo  pay  cofts. 

That  this  waa  not  an  applicadon  to  be  relieved  againft  the 
rigour  of  the  law,  or  to  relax  die  law,  but  duftdly  to  make  a  new 
law  ;  and  die  phunt^ff,  by  brii^ing  this  bill,  had  admitted  the 
law  to  be  dire£tiy  againft  him,  odierwife  he  might  make  ufe  of 
it  as  his  defence  at  law. 

That  it  would  be  of  die  utmoft  confequence  to  lords,  if  die 
plaintiff  ihould  be  relieved  in  this  cafe  \  for  dien  it  would  be 
but  endeavouring  to  keep  diefe  thii^  fecret  for  a  confideraUe 
172  while,  and  in  dme  they  would  *  grow  into  an  evidence  of  fiee* 
hold  \  or,  if  the  tenant  fliould  be  found  ou^  it  wouM  be  oeij 
bringing  his  bill  here,  and  all  would  be  fefe. 

My 


In  Cbiia  Canecikri«« 

My  Lord  Chuicdior  wts  ckar  of  opnton,  that  diere  wis  no 
foundation  for  equity  to  iaterpofe,  that  it  would  be  to  alter 
die  nature  of  die  tenure^  and  the  terms  wheieby  copyholds  fitb* 
ilfted}  that  if  this  was  a  ibrfeiture  at  law,  a  court  of  equity  had 
nodiing  to  do  with  it,  and  that  it  was  like  die  cafe  of  a  koff^tWmu  t^€. 
ment  made,  or  fine  levied,  by  i  particular  tenant  againft  iriilch  ^  59  <^^  ^^ 
Aerc  could  be  no  r^icf.  vw«  AitJ,  io»i 

That  gopyhpldcfs  vfttt  but  tenants  at  will,  though  it  were 
according  tp  the  cuftom  of  the  manor;  that  diis  entirely  dif* 
fered  from  the  cafe  of  a  forfeiture  for  non-payment  of  rent^  cr 
nourpayment  of  a  fine ;  for  diere  die  elbte  was  but  in  the  na« 
ture  of  a  fecufity  fof  ^p(e  fi|tfii^  ai)d  die  lord  might  be  reccm- 
penfed  in  dan^ages  ai^d  coib. 

That  to  make  a  leafe  Ipr  years  wiAout  licence,  was  a  fer« 
feiture,  as  it  was, a  determination  of  his  will;  and  though  tho 
lord  ihould  refufe  to  grant  (iich  licence,  yet  the  tenant  has 
no  remedy,  nor  would  this  court  compel  d^  tenant  to  grant 
fuch  licence. 

That  though  thefe  copyholds  are  mended  by  tim^  and  are  in 
the  nature  of  an  inheritance,  yet  fHU  die  tenant  is  obliged  to 
obferve  the  law  and  cuftom  to  which  they  are  fubjedtj  that 
diefe  cufloms  are  in  the  nature  of  a  limitation  of  an  eflaic^ 
vriiich  determines  upon  the  breach  of  diem }  that  ui^leis  there 
were  fome  equitable  circumffainces  in  this  cafe,  diis  court  cannot 
interpofe,  which  would  be  to  repeal  and  deflroy  the  law. 

Note ;  In  this  cafe  Sir  Hanj  Peachy^  in  1693,  on  his  marri^ 
age,  furrendered  thefe  copyhold  lands  to  the  feveral  ufes  in  his 
marriage  fetdement  %  which  were  to  the  ufe  of  himfeif  for  life  1 
remainder  to  his  firil  and  other  fons  fucceffively,  in  tajl  mate  s 
remainder  to  bimfelf  in  fee ;  and  he  had  ilTue  a  fon,  noi  yet  of 
age,  who  was  complainant  with  him  in  this  fuit ;  but  ibero 
*.had  been  no  admittance  at  all  upon  diis  furr^nder,  for  want  of  57^ 
which  it  was  clearly  held,  that  Sir  Harry  Peachy  continued,  and 
was  to  be  confidered  as  abfolute  temint  to  the  duke  of  the 
copyhold  lands,  for  which  was  cited  Cr9.  Jac.  403,  and  Buljt. 

N  n  3  and 


and  Tih. }  that  confe<|Uiei>tIy  Sir  ^iirrf  wa^'but  tniltee  ibr  hit 
faa  of  the  mheritaace  of  .^ofe  lands^  but  the  whole  inherit-* 
a(ice,  quoad  the  lord^  Mras«  in  Sir  Harry^  and  aiiy  a&  of  for- 
ffiture  done  by  him  would  bind  the  inheritance,  becaufe  there 
muft  alws^  be  fome  tenants  to  an^er  for  the  whde  $    for  if 
there  bad  been  an  admittance  of  the  father  for  life,  and  of  die 
fon  in  remainder,  becaufe  they  come  in  as  it  were  by  two  dif- 
tindl  grants  from  the  lord  himfelf,  and  therefpre  the  ai3$  of 
one  will  not  bind  or  eflfefl  the  other ;  but  till  there  is  an  ad-* 
mittance  on  fuch  furrender,  the  lord  is  not  bound  to  take  any 
notice  of  it,  but  the  tenant  continues,  to  all  intents  and  pur- 
pbfes,  the  fame  eftate  that  he  had  before,  and  the  rather,  be« 
caufe  that  he  had  no  means  to  compel  him  to  come  in,  and  be 
admitted  on  fuch  furrender,  and  whether  the  (on  of  Sir  Harry 
will  ever  apply  to  be  admitted  on  the  furr^der  may  be  un- 
Harireft,  i^.   certain,  and  ccmfequendy  till  he  does  Sir  Harry  is  the  only 
R'  ?•  4^3*         ftnant  the  lord  can  takt  mtice  efy  and  his  2&&  will  bind  and 
Neiibii'Vchan.  afiift  the  wholc  inheritance;  therefore,  if  he  fliould  commit 
Rep.  i3o,S.c.  jj^afon,  it  would  be  a  forfeiture  to  the  lord  of  die  whole  in- 
heritance, and  fo  it  would  be  if  any  other  tniftee  of  a  copy- 
bold,  t  and  the  lord  would  not  bi  bound  by  the  truft^  nor  would 
tho  lands  in  bis  bands  bo  fubjeSi  ihento  \   for  the  Ceftuiqut  Tnj/l 
is  not  tenant,  nor  can  any  a£ls  of  his,  either  of  treafon,  felony^ 
or  otherwife,  charge  or  affed  the  copyhold  lands.    Indeed,  if 
h6  fhould  bring  his  bill  in  this  court  againft  his  father,  and  the 
duke,  to  compel  an  admittance  purfuant  to  the  faid  furrender 
and  fettlement^  it  might  come  then  to  be  confidered  how  far 
this  forfeiture  of  his  father's  would  bind  him  ;  but  at  prefcnt 
nothing  of  this  appears  in  the  cafe,  nor  can  thcr  court  take  no- 
574       tice  of  it :  but  in  regard  of  that «  furrender,  the  bill  as  to  him  was 
difmified  widiout  prejudice,  and  as  to  Sir  Harry^  it  was  difmiftd 
abfdutely ;  but  an  injunftion  to  flay  his  taking  out  execution 
on  the  judgment  in  ejeSment  was  granted,  becaufe  it  was  in- 
fifted,  that  even  at  law  fcveral  of  thofe  a6b  were  no  forfeitures ; 

.  t  S^re  r—Vid.  E^,  abf.  384,  the  firft  marginal  note.    EoUi  ▼.  E-f^Mttd.  Ante, 
»oo.    Hard.  465. 469.    Eq.abr.311. 

12  and 
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and  therefore  a  trial  at  bar  was  dire^d^  on  a  new  eje£bnent  to 
be  brought,  to  wait  the  event  thereof. 

In  this  cafe  were  cited  a  cafe  of  Oox  and  Higford^  beibre  %  Vem.  U^ 
I^ord  C^hancellor  Harcourt^  where'  the  court  would  not  relieve^*  ^* 
againff  a  forfeiture  of  a  copyholder,  even  for  permiflive  wafte 
Aht  letting  a  copyhold  houfe  tumble  down  for  want  of  repairs  ; 
but  in  that  cafe  the  reafon  was,  becaufe  it  was  an  abfolute  re** 
fiifid  to  repair  it  for  feveral  years  together,  after  repeated  admo-^ 
nitions  and  prefentments  of  the  jury  of  the  wafte  $  and  there* 
fore  it  was  equal  to  voluntary  wafte.    And  the  caie  of  Edmorei\^.%,c.f^t^ 
mid  Craven^  where  a  Quaker  refitfing  to  (wear  fealty,  the  lord 
leized  as  for  a  forfeiture  ;  yet  upon  the  circumftances  of  the 
cafe,  the  court  gave  relief^     Likewife  were  cited  i  RoL  Mr. 
S54.  Owtr^  641.  Ltm.  126.  %  Fent.^si.  Co,  Lit.  53.  63.  and 
the  cafe  of  Najh  and  the  Countefs  ef  Derbyy  before  Lord  Keeper  ^  Vem.  537. 
ffrightj  where  relief  was  againft  a  forfeiture  for  cutting  down|'  ^•. 
timber  by  a  copyholder ;  but  the  reafon  of  that  cafe  was,  becaufe  pL  19. 
the  timber  was  employed  about  die  repairs  of  the  copyhold,  and 
there  was  only  a  miftake,  whether  the  ftewaf d  or  woodman 
fliould  fet  out  the  timber. 

Note ;  The  principal  c^fe  held  three  days,  and  was  foleronlys  Wms.  146. ' 

debated ;  but  as  to  the  principal  point,  whether  this  court  could  ^^"^*"^^^[ 

relieve  againft  a  voluntary  forfeiture^  my  Lord  Chancellor  was  S- ^'  **"^*  »*t 

clear  that  it  could  not,  and  diat  it  would  be  even  to  alter  and  i  Chan.  Ca«  9<« 

06  s  p 
xepeal  the  very  law  of  copyholds,  which,  though  now  fupported  Jp^^  591.— 

by  cuftom,  were  at  firft  eftabliihed  by  a£l  of  parliament,  as  all^. '•^^'  ^H- 

Other  parts  of  the  common  law  were,  till  the  records  of  them  •*«'»•,  »nd  not 

came  to  be  loft,  though  againft  a  forfeiture  for  permit ve  waft.ein\bAt%i^ 

f^nly  relief  may  be  given. 


N  n  4  Sir 
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'  Cafe  345(.  ♦  Sir  Harry  Hick  ver/us  Phillips. 

aS^.  abr*  ^%,  c.  lo.  6S8.  6.  S.C.    Aat^,  19.  53s.     10  Mod.  503*    %i  Vjner  abr.  $43.  S.  F. 

^.  orticiM  with  rry  HE  defendant  in  J^e  laft  entered  into  articles  with  ihft 
%h^(7of  l^^^'  X  plaintiff,  for  the  purcbafe  pf  an  eftate  of  180 /•  psr  amn* 
fer^mtlio^^'  (^^  which  hc  wa$  to  give  35  year^  purchafe  upon  executing 
which  he  was  conycyapces,  and  the  p^intiff  covenant^  to  grant  and  convey 
purchaie,  upon  the  land$  to  him  vfpon  payment  pf  the  punchafe  money  ;  afttf 
^nv^ng°o  the  defendant  diicovepng  that  a|)out  30  /•  ^er  tff|«.  of  thefe  lands 
«)/'  u^art^*  ^''^  copyhold,  reefed  to  gc|  o^  with  his  bargain,  and  here- 
but  difcovering  upon  tl^e  plainti^  brought  his  bill  for  a  (pecific  execution  of  the 
«m.o^fthe^d«  articles ;  and  ^he  rather,  for  that  the  d^endant  had  paid  50/.  10 
r^^S-^Con.  Prt  upon 'executing  the  articles. 

Oh  a  bill  by  B,  equity  will  not  decree  a  fpecific  execution  of  thif  MpcofUit,  b9n|  oqfquitable,  b«t 
wi)l  order  tlM  50/.  to  be  paid  back*' 

It  was  argued  for  the  plaintifl^  diat  there  was  no  difibilityen 
jiis  part  to  perform  the  agreement  1  that  the  convejrance  agreed 
to  be  made  muft  be  conftrued  ficundum  fidjeiiam  materiam, 
that  is,  the  freehold  by  conveyance  at  common  law,  and  the 
copyhold  by  furrender  in  the  Lord's  court,  which  was  the  pro* 
per  convepnce  for  that  fort  of  land ;  and  therefore  the  plaintiff 
being  willing  to  perform  his  part^  the  defendant  ought  to  be 
bound  to  compleat  his  partlikewife. 

But  on  the  other  hand  it  was  argued  and  decreed  by  my  Lord 
Chancellor,  tha):  the  plaintiff  (bould  hare  no  affiftance  in  a  court 
pf  equity  for  carrying  this  agreement  into  execution;  that  they 
were  not  bound  to  aiHft  contracts,  whic^  were  haril^  and  un- 
equitable, or  were  attended  with  fuch  circumftapces  as  would 
be  a  hardfliip  on  the  defendant ;  that  this  was  a  ^afe  proper  for 
a  jury  at  law  to  coi^fider  of,  where  they  might  mitigate  or  mo- 
derate the  damages  according  to  what  the  circumftances  (hould 
appear  to  be,  t>ut  this  court  could  take  no  advantage  of  fuch 
circumftances,  but  muft  cither  decree  an  execution  of  the  agree- 
«|76       mcnt,  or  difmifs  *'the  bill,  and  therefore  the  plaintiff  ought  to 


In  Curia  Cancellaris* 

^e  left  to  make  th^  moft  he  could  of  it  at  law  i  diat  the  ^lam- 
tiff,  in  ttxiStntbj  could  not  perform  his  part  of  At  agreement 
for  part  of  the  )aDdt»  heing  fopyhoU,  could  not  be  conveyed 
within  d^e  meaning  of  thefe  articles,  die  words  thereof  being 
all  proper  (qt  conveyances  at  common  law  onlyi  and  diis  being 
lcq>yhold,  could  not  he  ^  copyeyed,  unlefi  'it  had  been  infran- 
chifed;  and  the  cafe  of  Kvarf  tfiu/ C&rl  was  dted,  wherein  the Aad^Sll. 
pv€f  value  of  the  land  was  die  reafen  die  court  would  not  de- 
cree  an  executtoi}  of  the  leafes  i  and  for  die  fiune  reafen 
ought  not,  (or  the  over  value  of  the  money,  in  this  cafe  ;  f  and 
dmefore  difinifled  die  bill, and  ordered  the  50A  to  be  paid  bic^ 
^ut  without  cofts, 

Nite;  The  defendant  fwore  in  his  aniwer,  he  had  no  nodce 
pf  any  part  of  diefe  lands  being  copyhold  at  the  time  of  die  ar^- 
tides ;  but  there  was  no  proof  of  any  fiaud  or  endeavours  to 
conceal  its  being  copyhold  from  dijc  defendant^  but  only  a  ge» 
^nd  contrad  to  convey  all  diofe  lands,  without  difKnguiihmg 
whether  freehold  or  copyholds 

'f  This  put  of  hit  LordiUp*i  decice  appean  to  be  lafcanate  at  above  reooitcd  | 
•^  upon  fdcrcBoe  b^g  bad  to  the  Regift^^t  book,  it  appeaifly  that  the  followfiflg 


order  wai  made  at  the  hearing  of  the  abote  cauic : 

**  Upon  debate  aad  hearing  of  the  ar6clet  and  anfwer  ready  Sec*  hit  Lordihip  deelared^ 
0iat  tbe  plaintiff  ibonld  give  an  anfirer  by  the  Mt  day  of  the  next  term  to  the  Reglftcr^ 
Whether  he  would  conxnt  to  oelivef  up  the  faid  ardclcsi  and  itpay  the  defendant 
die  fum  of  jo  /•  he  hid  lecfiTed  <lf  him  in  part  of  hia  purchafe  mooej*  on  the  de- 


-  ^  .  -i  hmf'mg  Jigntftd  hit  eoMfent  t$  tbi  lUgjfkr  fwJksMi  i 

Jaid  orifr^  tbrngb  tbi  timt  fir  /•  doing  is  Mid^  tbt  plMnttf*t  Mtf  »  btriby  iifmi^ 
0Mt  •/  this  cturt  moitb  cifis  ft  hi  taxed,    Friday^  27th  January .^^    Reg.  Lib.  A.  1720. 


D  £ 
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Cafe  350.  Bowaman  verjus  Reeve. 

Anti,  ao7.  /«y^HE  defendant's  tcftator  being  fcifcd  of  a  confiderabfe 
ffJknTvofttfkd  X  ^^^^  ^^  Holland^  confiding  in  houTes,  goods,  mer- 
•LttKdb^  chandiacs,  jewels,  and  other  cflfeas,  and  being.a  native  of  4at 
andiii£«fW,  country,  and  rcfiding  there,  fends  for  a  notary  public  to  make 

and  mucing  nil  *'  ^  /»#-t  »    n 

will  in  Holland^  his  Will,  and,  according  to  the  cuftom  of  the  country,  an  inftni* 

w^ibuXfo  as  mcnt  is  drawn  up  in  the  nature  of  a  will,  and  executed,  where* 

^S'ot^ftS  by  the  teftator  gives  fome  of  the  houfes  to  the  minifter  of  the 

'  the  difference  of  Prcftyterian  Meeting  there,  and  others  to  the  minifter  of  the 

^•ontty!  °  "^  Reformed  Church  there  ;  and  then  gives  all  the  refidue  'of  his 

goods,  chattels,  plate,  jewels,  and  other  cflfeas  (which  arc  very 

particularly  enumerated)  to  the  defendant,  whom  he   makes 

his  univerfal  heir  and  executor,  and   dies  poffeffed  of  a  very 

confiderable  perfonal  eftate  in  England^  befides  iirfut  he  had 

in  Holland. 

By  the  laws  of  that  country  there  is  no  diftin£Hon  between 
real  and  perfonal  eftate,  but  both  are  equally  liable  to  the  fa- 

tisiadion 
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tisiadion  of  creditors  i  and  therefore,  aftor  the  teftator's  deadh 
his  creditors  in  Holland  took  *  po(&iBon  of  thofe  houfes  fo  578 
fpeciftcally  devifed  as  aibrefidd,  for  the  fatisiadion  of  their 
debts ;  and  though  there  were  other  confiderable  efie^  in  Hol-^ 
landj  yet  the  redding  deviiee  and  executor  would  not  inter- 
meddle therewith,  becaufe  by  the  law  of  that  country,  if  he 
does,  he  muft  take  upon  him  the  pa3rment  of  all  the  teftator's 
debts,  whether  they  exceed  or  fall  (hort  of  his  ai&ts  ;  but  he 
proved  the  will  here  in  England^  and  by  virtue  thereof  pof- 
fefled  hi'mfelf  of  all  the  teftator's  eftate  and  eSeds  here  ;  and 
thereupon  the  plaintiffs,  who  were  devifees  of  the  houies  in 
Hollandy  brought  diis  bill  againft  the  executor  and  refiduary 
legatee,  to  have  a  recompence  in  proportion  to  the  value  of  the 
faid  houfes. 

And  my  Lord  Chancellor  decreed  an  account  and  fatisfa£tion 
accordingly ;  and  though  it  was  urged,  that  thofe  boufes  by  the 
law  of  this  country  being  liable  to  the  payment  of  debts,  and 
therefore  the  fpeeific  devifees  muft  t^ke  them  liable  thereto,  and 
diat  the  teftator  never  intended  to  give  them  otherwife,  or  to 
give  them  any  other  part  of  his  eftate,  and  that  they  muft  take 
them  cum  onere,  yet  he  held  that  they  (hould  have  fuch  account 
apd  fatisfa£lion  as  aforefaid. 

And  my  Lord  Chancellor  further  faid,  that  there  was  no  dif- 
ference between  a  devife  of  thefe  houfes,  and  a  devife  of  a  horfbi 
or  a  term  for  years  here  ;  and  that  in  thofe  cafes,  if  the  cre- 
ditors bring  an  aSion,  or  take  but  execution  upon  a  judgment 
againft  the  executors,  and  take  the  horfe,  or  term  for  years,  in 
execution,  which  they  may  do  notwithftanding  the  fpeeific  de- 
vife thereof,  yet  moft  certainly  the  executor,  or  refiduary  le- 
gatee, ihall  be  obliged  in  equity  to  make  them  a  recompence  ; 
for  they  are  to  have  nothing  to  their  own  ufe  but  the  refidue, 
after  the  debts  and  legacies  paid,  and  this  refiduum  is  chargeable 
with  the  debts ;  though,  as  to  the  creditors,  they  muft  take  what 
part  they  think  fit  in  fatisfa£tion  of  their  debts,  and  the  enume- 
rating, of  particulars  in  this  devife  of  the  refiduum^  makes  ♦  it  no        ^q 

more 
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more  a  Specific  devife,  than  if  he  had  only  (aid,  in  general,  aO  tiie 
reft  of  his  goods  and  chattels,  or  fuch  like  words  ;  and  there- 
fore  this  refiduttm  is  liable  to  the  pa3rment  of  debts,  althoa^  the 
creditors  thought  fit  to  fix  on  other  parts  of  his  eftate,  and 
thereby  deprived  the  rp<^cific  legatees  of  what  was  intended 
them. 


t)  t 
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Termino  S.  Hillarii, 
172.1. 

/n    Curia    Cancellari^. 


Downam  &  al'  vtrfus  Matthews  &  al'.  Cafe  351. 

%  £q.  abr.  9»pl.  8. 8.  C.     i  Wns.  325.    1  Wms.  128.   i  Atk«  aaS.  S.  P.  236*  S.  C.  cited.   8  Vlii* 
ijbr.  $60,  (0. 26.    BUddL  Rep.  653.  • 

TH  £  platntiflls  were  clothiers,  and  had  mutual  dealings  with  a.  1  dotfaier, 
one  Bifs^  to  whom  they  fold  and  delivered  feveral  cloths^  J^j^*^^^y*» 
and  Bifs  fet  off  the  ^oney  owing  to  them  in  dying  of  cloths.  <*e«ii'»s»  in.d»« 
Thefe  dealjng^  had  been  carried  on  for  feveral  years,  without  oade.^  which 
payment  of  money  on  cither  fide  ;  but  the  debts  on  one  fide  2^^*^^^ 
were  paid  off  againft  the  debts  on  the  other  fide :  Bifs  was  Iikc-^«^»«*P*y««?» 

of  naooey  on  ci* 

wife  indebted  to  0ie  defendants  for  cloths,  and  other  goods,  rher  fide.  b. 
which  he  had  bought  of  them*,  and  on  ftating  accounts  between  JjJ  /^l^^^^ 
Bifs  and  die  defendants,  he  appeared  to  be  indebted  to  them  \n^^^^^^- 
the  fum  of  300/.  and  upwards,  for  which  he  made  them  a  mort-  principal  credi. 
gage;  and  becoming  after  indebted  to  them  in  200/.  and  up-ml^ftnUon^  to* 
wardi,  he  did,  for  feeuring  of  that  money,  enter  into  a  bond,  J;^;J"'**g^"^^* 
and  confefled  a  judgment  to  them.  Bifs  died  inteftate,  and  in-  ^^if  ^nj^^n  the 
debted  likewife  to  feveral  other  perfons  by  bonds  and  other  ipe- der  anaccountj 
ciakies.   The  defoodants  took  out  adminiftration  as  principal  ^^.^;^,fj»" 

W4/  «f  diftottotwhtt  WIS  due  c^  Him  fxomify 

creditor^ 
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creditors,  and  finding  feveral  fums  as  due  and  owing  from  die 
plaintifis,  demanded  payment  thereof:  the  plaintifi%  on  liie 
5*^  other  hand,  had  feveral  *  {vms  tf  money  due  and  owing  them 
from  the  inteftate,  and  offered  to  account  with  the  defendants, 
and  pay  what  fhould  be  due  on  the  balance  thereof ;  but  in- 
lifted  to  retain  what  was  awing  them  towards  payment  of 
what  was  owing  from  them  to  the  intefbite, .  as  they  had 
always  done  in  his  life-time.  Upon  this  the  defendants,  be-i> 
ing  both  adminiflrators  and  creditors  by  fpecialty  as  afore* 
'  faid,  thought  themfelves  entitled  to  a  preference  in  payment 
before  the  plaintiffs,  who  were  at  mofl  but  creditors  by  fim- 
ple  contrail  j  and  thereupon  the  defendants  >  refufed  to  dif« 
count  what  was  due  to  the  plaintiffs  from  the  inteflate,  out  of 
what  was  due  from  the  plaintiffs  to  the  inteflate,  but  inflead 
thereof  brought  a£tions  at  law  againft  the  pbintifis  for  the 
money  owing  by  them  to  the  inteflate  ;  and  to  be  relieved  againft 
thefe  actions,  and  that  they  may  be  allowed  to  flop  their  own 
debts  out  of  what  was  owing  by  them  to  the  intcftate,  the 
plaintiffs  brought  this  bill ;  and  the  Only  quefUon  wa^  Whether 
the  defendants  fhould  be  obliged  to  enter  into  the  account  f 

^  It  was  argued  by  the  defendants  that  they  ought  not ;  chat 

they  were  not  only  adminiftrators,  but  alfo  creditors,  and  creditors 

too  by  fpecialty,  and  therefore  had  a  right  to  recover  and  retain 

towards  payment  of  their  own  debts,  preferable  to  the  phunti&j 

who  were  only  creditors  by  fimple  contr^  ^  diat  this  was  a 

legal  advantage  they  were  entitled  unto,  and  that  a  court  of 

▲  ccnrt  of  equity  ^uity  Qught  not  to  take  it  from  diem  ;  however  hacd  this 

one  ^ditor<!f \  ™S^*  ^^^^  ^^  againfl  the  plaintiff,  yet  the  bare  hardfhip  of  it 

legal  advantage   could  be  no  ground  for  relief  in  a  court  i)f  equity  -,  that  f  ie^ 

in  fairour  of  an« 

othev  fore  tbe  laU  Jlatute  it  was  the  fame  in  the  cafe  of  b  nknipts^ 

that  the  debtors  to  the  bankrupt  (hould  be  obliged  to  pay  what* 
.  foever  they  were  indebted  t^  him,  without  the  liberty  of  re* 
taining  what  he  was  indebted  to  them  «  and-  though*  this  is  now 
altered,  .yet  die  prefeat  cafe  remains  as  at  law^  and  die  defend* 
ants  jQUght  not  to  be  deprived  of  it  by  a  court  of  equity  \  ,and 
582       that  to  do  this  would  be  to  invert  and  alter  the  ^  courf.*  of  ad^ 

"t*  7  G.  f  •  cap.  31 »  and  5.  C  %%  cap.  ^Oj  refpc^Ung  mutual  credit  in  cafes  of 

^,        baiikruptcy. 

miniftration, 


In  Curia  G^iKdlariir.^ 

tnimftratloD,  which  allows  that  debts  of  a  fuperior  nature  (hould 
be  paid  preferable  to  xlebts  of  an  inferior  nature,  as  the  plaintiffs 


are. 


But  Lord  Chancellor  faid,  that  though  generally  floppage  was  whew  iloppagc 
no  payment,  and  that  there  were  fome  cafes  where  this  could  ^'"  ^^  aHowcd 

'  ,  M  good  pay- 

not  be  done,  as  a  man  could  not  ftop  his  rent  for  money  owing  >nent. 

to    him,  or  a  bond  toward  fatisfadKon  of  a  fimple  contrad  '  X*™'  "V 

'  '^  a  Vern.  428. 

debt ;   yet  in  cafes  of  this  nature,  where  it  appeared  that  the^  Wms.  130. 
mutual  dealing  between  the  Inteflate  and  the  plaintiffs  were  car- 
ried on  for  feveral  years  in  this  manner,  without  payment  of 
any  money  on  either  fide,  it  was  a  ftrong  prefumptive  argu- 
ment of  an  agreement  to  this  purpofe,  and  that  without  fuch 
liberty  of  retaining  againfl  each  other,  they  would   not  have 
continued  on  their  dealings ;  but  if  it  had  been  infifled  upon 
by  either  party,  that  the  other  fhould  not  be  allowed  to  fet  ofF 
his  debt  out  of  what  was  owing  by  him  to  the  other,  as  they 
could,  that  this  would  have  foon  broke  off  all  dealings  between 
them  ;   that  this  was  the  Obn^ftant  ufe  Bnong  merchants  and 
traders,  and  the  only  reafon  which  induced  them  to  take  fuch 
goods  aft  they  wanted  of  one,  rather  than  another,  was,  that 
fuch  other  perfon  in  his  way  fhould  take  of  them  the  goods  he 
wanted,  and  to  fet  off  one  againft  the  other ;  that  the  Statute  of 
Bankrupts,  which  direded  accounts  to  be  taken  in  fuch  man- 
ner, did  it  becaufe  it  was  reafbnable  to  have  been  fo  before,  or 
elfe  you  ifiufl  fuppofe  that  the  parliament  made  an  unreafonable 
law  I  that  if  there  was  but  the  leafl  handle  for  direAing  fuch  an 
account,  it  ought  to  be  done,  as  if,  even  in  cafe  of  a  bond,  the 
intereft  had  not  been  paid,  but  cafl  up  and  allowed  in  goods, 
that  fliis  would  entitle  them  to  retain  the  ^hole  againfl  each,  as 
the  account  fhould  come  out,  that  the  reprefentatives  of  each 
party  would  be  in  no  better  condition  than  the  parties  them- 
felves.  would  have  been,  in  cafe  they  had  been  living,  and  no 
pretence  could  have  been  to  let  the  one  go  on  for  the  recovery 
of  his  debt,  without  allowing*  the  other  to  retain  his  own  debt        -g^ 
Acreout  s  and  therefore  fent  it  to  a  Matter  to  take  the  account 
ccexdingly,  and  ordered  the  plaintiffs  cofls  out  of  the  affets. 

DE 


Vt  Term.  V^fthA,  lyin 
D  E 

Termino  Pafchae, 

In  CuEiA   Cancbllaria. 


Cafe  352.  Ivy  verjiii  Gilbert. 

jipril  14. 
a  *E^.  «br.  644t  c.  16.    iWms.  ij.S.C.    Ante,  503.    sTeni.ti.    iWmi.4i8.    ftWrns^iSo* 
669,  ace.     3  Wms.  i.     i  Atk.  550,  e  contra 

Lord  MaccUf^  y^^NE  R^giT  Pwnfrey  being  fei(ed  of  the  eftate  in  queftion, 

*On  \  marritge  V/  which  was  about  i6o/.  ptr  ann.  in  die  Weft  di  EngUnd^ 

fla^tf'lffue  »n  ^^5'  "^*1^^*  *  fetdemcnt  thereof,  on  his  marriage^  to  two 

male,  a  term  truftees^  and  their  heirs^  to  the  ufe  of  himfelf  for  life  ;  remain- 

craacedy  and  der  to  tniftees  during  his  life,  to  fupport  contingent  remain* 

tees,  for  raifing  ^^^  S  remainder  to  his  wife  for  life,  for  her  jointure  \  remainder 

J^^T^'^htwT^  to  the  firft  and  6thcr  fons  of  that  marriage,  in  tail  malci  re- 

thoogh  there  is  mainder  to  two  other  truftees,  for  the  term  of  120  years  \  re^ 

no  particular  .     ,       ^     ■  .  •  l^  i.  • 

time  appointed    mamder  to  his  own  right  heirs* 

for  raifing  it; 

and  the  words  of  the  power  are,  that  the  truftees  ikall  raife  It  out  of  fkt  remst  tflbei^  tad  pidki  of 
the  lands,  as  well  by  leafing  or  demifing  of  the  fanae  for  %i  years,  or  three  lives ;  yet  may  the  truf- 
tees, if  tiiere  be  occafion,  ^  Vfoy  efsMidfatintf  mtrtg*ie  the  lambt  or  rmfi  the  aMuy  My  sflMr  uMy* 

584  *  'I^^  ^^^^  ^  120  yc^'  ^"f^  declared  to  be  upon  tnift^  that 

if  there  (hould  be  no  iflue  male  of  that  marriage,  and  one  or 
more  daughters,  then  that  the  truftees,  by  and  out  of  the  rents^ 
iflues,  and  profits  of  the  (aid  premiflet,as  wcU  by  leafing,  or  by 

demiluig 
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demifing  die  fiune  for  21  years,  or  throe  lives,  or  for  any  term 
or  number  of  years  determinable  on  tbree  lives,  not  exceeding 
120  years,  to  raife  and  pay  for  the  portions  of  fuch  daughters,  if 
more  than  one,  the  fum  of  1500/.  equally  between  them;  and 
if  only  one  fuch  daughter,  then  the  faid  fum  of  1500/.  to  fuch 
only  daughter,  without  limiting  any  time  for  the  payment 
thereof,  and  without  any  provifo  for  determining  the  £ud  term 
on  payment  of  the  money. 

.  The  marriage  took  etk&j  and  the  wife  died  fome  tune  after 
ix^thout  iflue  male,  leaving  only  one  daughter.  Ragtr  Pomfrgy 
lived  until  1718  ;  but  in  1706  he  made  a  voluntary  iettlement 
of  the  eftate  in  queftion,  to  the  uie  of  himfelf  for  life ;  re- 
mainder  to  Hugh  PQn^rey^  his  nephew,  for  life ;  remainder  to 
truftees,  during  the  life  of  his  nephew,  to  preferve  contingent 
remainders,  with  remainder  to  -the  iirft  and  other  fons  of  the 
laid  nephew,  in  tail  male  fuccefllvely  \  remainder  to  the  defendant 
y^hn  GiUnrt^tot  life^  with  remainder  to  truftees,  during his.life^ 
to  fupport  contingent  remainders,  with  remainder  to  his  firft 
and  other  fons  in  tail  male,  with  feveral  remainders  over. 

Soon  after  the  death  of  Roger  Punfrej^  Joan^  his  only  daugh*^ 
ter  (the  truftees  for  the  term  of  120  years  being  both  dead) 
took  out  letters  of  adminiftration  to  the  furviving  truftee,  and 
dien  married,  and  her  hufband  having  occaiion  for  her  portion, 
they  applied  to  Hugh  Pomfrey^  who  Jiad  been  in  poileffion  of  die 
eftate  about  three  years,  to  have  the  fame  paid  ;  but  he,  not 
being  able  to  pay  the  (ame,  joined  with  her  and  her  hufliand  in 
a  mortgage  of  the  remainder  of  the  term  of  120  years  to  the 
now  plaintiff,  in  confidcradon  of  1500/.  by  him  lent  and  ad- 
vanced to  the  hufl)and,  *  with  a  covenant  from  Hugh  Pmfnj  ^gf 
for  payment  of  the  money. 

It  appeared  in  die  caufe,  that  Hugo  Pomfrey  had  paid  the  in* 
tereft  of  the  1500/.  from  the  death  of  Reger^  iirft  to  Joan  her- 
felf,  and^  afterwards  to  the  plaindfi^  from  the  dme  of  the  mort- 
gage, which  was  in  1712,  to  his  death,  having  received  the  -^ 

O  o  whdf 
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ivliole  promts  of  the  eftate  during  his  life^  and  having  made  him 
^nd  one  of  the  defendants  his  executors ;  and  on  the  dea^  of 
Hugh  Psmfrey^  Mrithout  iflue,  the  defendant  Gilbert^  as  next  in 
remainder  for  life,  entered  on  the  eftate  in  queftion ;  and  die 
reprefentatives  of  Hugh^  not  having  aflets  to  pay  the  1500/. 
the  plaintiff  aow  brought  this  bill  againft  the  reprefentatives  of 
Hugh  for  a  difcovery  of  aflets,  and  againft  the  defendant  Gilbrrt^ 
that  he  might  redeem  or  }>e  foreclofed* 

'  For  the  plaindiF  it  was  inftfted,  that  he  was  an  honeft  credit 
tor,  and  having  lent  his  money,  his  application  to  this  court  was 
proper ;  that  though  the  claufe  which  impowers  the  tniftees  to 
raife  the  portions  feems"  imperfe^  yet  it  appears  that  the  tnjS^ 
tees  might  mortgage  the  premif&s,  and  that  plainly  there  are 
fome  words  wanting,  for  after  a  dire^on  to  raife  the  1500/* 
out  of  the  rents,  iffues,  and  pfofits,  it  follows,  as  well  by  ^ 
rntjhig^  leafing^  &c.  and  there  is  nothing  after  it  to  anfwer,  at 
iyfome  otbtr  way^  or  at  leaft*  this  ought  to  be  fuppofed  in  this 
taanner,  viz.  out  of  the  rents,  ijies,  and  profits  as  well  (as)  hy 
demifingy  leafmg,  &c.  and  that  fome  other  parts*  of  the  deed 
feemed  ,tp  explain  it  in  this  fenfe  ;  and  that  th^  truftees,  or  the 
teprefentative  of  the  furvivor  of  them  (which  was  Joan  her- 
fclf)  had  good  power  to  mortgage  the  term  for  raifmg  the  mo- 
ney, as  it  had  been  frequently  fettled  in  this  court,  that  where 
a  fum  of  money  was  to  be  raifed  out  of  the  rents,  iflues,  and 
profits  of  an  eftate,  that  if  the  ordinary  annual  profits  would 
not  do  it,  that  they  might  mortgage  or  fell  the  term  itfelf ;  and 
j86  this  *  plainly  appears  to  have  been  intended  for  a  portion  for 
^oany^  andj  if  flie  had  married  fooner,  might  have .  b^en  greatly 
inconvenient  to  her,  if  fhe  muft  have  ftaid  tiU  it  coi(ld  have  beca 
raifed  out  of  the  annual  profits. 

Lord  Chancellor*  That  the  natural  and  primary  interpretatioa 
of  thefe  words,  out  of  the  rents^  ijfues,  and  profit Sy  was  Out  of  tfat 
rents,  iiTues,  and  profits^  as  they  arofe,  and  not  by  way  tif  ami* 
cipatioA ;  but  becaufe  this  might  be  fometimes  gr^dy  incon^ 
veoient  where  provifions  were  limited  to  be  paid  at  fucb  a  timi^ 
zo  theirefart 
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therefore  the  court  had  extended  the  meaning  of  the  words  iii 
fome  cafes,  and  to  anfwer  fome  particular  purpofes,  that  they 
fhould  likewife  comprehend  the  profits  of  the  term,  by  way  of 
anticipation,  as  the  land,  and  the  profits  of  the  land,  were  the 
Iknie  thing ;  and  this,  he  thought,  which  at  firft  was  introduced 
to  fcrve,  a  particular  purpofe  on  fome  particular  circumftances, 
came  by  degrees  to  be  extended  to  a  kind  of  a  general  rule  $ 
l>ut  this,  he  fald,  was  only  where  a  particular  time  wa$  appointe({ 
for  the  raifing  and  paying  ofF  the  money,  and  it  appeared 
plainly,  that  the  ordinary  annual  profits  of  the  land  would  riot 
be  fufficient  to  raife  it  within  the  time;  there  they  had  been 
allowed  to  raife  it,  by  way  of  anticipation  of  the  profits,  by  way 
of  mortgage,  but  in  this  cafe  there  was  no  particular  time  ap« 
pointed  for  the  raifing  of  this  1500/.  and  therefore  no  occafioa 
to  anticipate  the  profits  of  thiis  term  for  that  purpofe. 

He  farther  oblerved,  that  Here  was  no  power  to  I'aife  ih6^ 
1500/.  by  way  of  anticipation  of  the  prdits,  fer  more  than  2t 
ytzr&y  or  three  lives,  or  any  number  of  years  detcrminalil^  upon' 
three  lives,  and  not  for  the  whole  120  years  $  for  die  limltiiitioil^ 
of'  demiimg  er  leafing  for  diofe  terms  woidd  be  idle,  and  to  no< 
purpoie,  if  they  were  at  liberty  oh  the  firft  words,  out  of  the^ 
rents,  ifliies,  ahd  profits,,  to  have  mortgaged' or  *  fdd  the  wMl&^  rgi 
term,  becaufe  that  included  and  comprehended  all  othei^  iiiftU' 
rm  ways  of  raSfing'it  b/demife  or  leaie,  by  any  lefler  iknti^' 

Then  as  to  the  obje£Uon|  that  this  was  like  the  cafe  of  a 
mortgagee,  who  fufFers  the  mortgagor  to  continue  in  poiIejIio% 
snd  receipt  of  the  rents  and  profits,  that  this  does  not  preJAidic^. 
his  title,  but  that  he  may  at  any  time  after,  whenever  lie  thinks 
ii^  bring  his  bill  to  foreclofe,  and  the  rents  received  by  the 
mortgagor  in  the  mean  time  (hall  not  go  in  part  of  {atisfaiSUon^ 
even  though  there  were  other  incumbrances  behind  it. 

Arid  Aerefore  my  Lord  was  of  opini6n,  and  decreed  in  th!s' 
c4(e,  that  the  money  being  to  be  raifed  out  of  the  annual  pro- 
fits as  tiiey  arofe^  rfiat  the  receipt  of  Jffugh  Pontfrey,  the  tenant* 
|0f  IHK^  iras  the  receipt  of  Jean  herfelf,  as  to  thofe  in  remain- 

O  o  2  der; 
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der;  and  the  plaintifF  ftanding  in  the  place  of  Joint^    who 
\ij  taking  out  adminiftration  to  the  furviving  truftee  had  the 
legs^  eftate  o^  this  term,  and  was  al(b  Ceftuique  Truft    of  it ; 
and  the  plaintiff,  by  taking^  an  affignment  of  the  term,  (lands 
in  her  place  as  to  the  remainder-man,  and  confequendy  the 
profits,  which  were  received  during  his  life,  (hall  go  towards 
iatisfa£lion  of   the   1500/.    and  what   (ball   appear  to    have 
1;>een  unraifed   during  his  life  to  be  charged   on  the  remain'* 
der  i  though  as  againfl   the  reprefentatives  of  Hughy  by  rea^ 
ion  of  tliis  covenant  for  payment  of  the  money,  the  plaintifTs 
muft  have  an  account,  and  his  afTets,  as  far  as  they  will  ex- 
tend, to  be  applied  towards  fatisfaflion ;  and  as  to  the  profits 
received  by  Hughy  before  his  joining  in  this  mortgage,   his 
zSktSj  by  reafon  of  this  covenant,  which   makes  it  a  debt  by 
Q>ccialty,  to  be  liable  to  make  the  defendant  fatis&Aion  like- 
wife,  as  to  thofe  profits  $  otfaerwife  my  Lord  was  of  opinion, 
diat  tfaey  (hould  have  been  applicable  to  recompenfe  tr.e  de- 
ff ndant  with  what  his  eftate  was  chargeable  with,  more  by  rea« 
fon  of  HugV%  *  applying  thofe  profits  to  his  own  ufe,  as  a  debt 
by  iimple  contrad;  but  the  covenant  with  the  plaintiff  makes 
it  a  debt  by  fpecialty,  which  muft  take  place,,  and  decreed  ac- 
cordingly :  though  he  agreed,  that  where  a  fum  of  jnoney  was 
to  be  raifed  out  of  the  rents  and  profits,  and  paid  at  a  certain 
time,  that  they  may  be  raifed  by  way  of  mortgage  on  tbofe 
words,  which  was  ftiil  but  out  of  the  profits,  though  by  way 
of  anticipation  of  them ;  and  that  where  lands  were  charged 
with  debts  or  legacies,  and  then  devifed  to  one  for  life,  with 
itmainder  over,  that  each  eftate  fhould  only  bear  its  own  bur- 
then, and  not  the  whole  profits  be  applied  as  they  arofe,  which 
would  defeat  the  particular  efbte ;  and  till  fuch  mor^ge  or 
fale,  it  was  fufficient  for  the  tenant  for  life  to  keep  down  the 
ijtteref^  but  not  in  the  principal  cafe,  where,  from  the  nature 
of  i^  the  1500/.  was  to  be  raifed  out  of  die  profit^  ^  tfaey 
ai?c,  and  the  tenant  for  life  Ihould  not  be  at  liberty  to  throw 
the  whole  burthen  upon  thofe    in   remainder  ;  but  decreed 
likewif^  that  what  might  have  been  by  letting  of  Icafes,  ac- 

4  cording 


In  Curia  Cancellarias. 

cording  to  the  power,  by  way  of  fine,  if  Hugh  had  apprehended 
his  eftate  chargeable  with  this  money,  and  fo  had  taken  the 
benefit  of  making  fuch  leafes,  that  they  fhould  be  accounted  for 
by  the  remainder-man,  the  defendant  f . 


Beech  verfus  Crull.  Cafe  353. 

THE  plaintiff  bought  500/.  third  fubfcription  of  the  de-  Lonl Chaocdlof 
fendant,  at  205  per  cent,  premium,  for  which  he  paid  in  ^  y^^^^^  ^. 
ready  money  1525A  and  the  defendant  at  the  lame*  time  g^ve^-^* 
the  plaintiff  a  bond  to  deliver  him  400/.  in  the  faid  third  fub-  tiffcUiming«n- 
fcription,  when  the  receipts  ihould  be  delivered  out  of  the  (amc  it  uVppiwHiit, " 
by  the  company ;  and  no  receipts  being  delivered  out,  this  bill  JJJ^^^Jl 
was  brought  to  have  die  money  refunded,  the  plaintiff  by  his  bill  dut  he  hat 
offering  to  deliver  up  the  bond :  the  *  defendant  demurred  to  -    ^ 


the  plaintiff's  bill  for  want  of  equity,  and,  by  way  of  anfwcr,       589 
offered  to  transfer  to  him  the  ftock  given  by  rfic  company  for  the 
500/.   paid  in  upon  the  fubfcripcion^  and  the  demurrer  was 
allowed. 

My  Lord  Chancellor  faid,  the  plaintifPs  equity  was,  that  he 
was  now  to  pay  but  209  per  cent,  for  this  fubfcription,  and  com- 
plains that  he  had  not  the  receipt  delivered  out,  which  would 
have  obliged  him  to  pay  1000 /•  per  cent^  and  (aid,  there  was  no 
colour  in  the  world  to  demand  back  his  money,  but  he  muft 
take  back  the  ftock  given  by  the  Company  in  lieu  of  it,  as  he 
agreed  to  ftand  in  the  feller's  place,  and  would  have  been  glad 
to  do  fo,  if  it  had  proved  an  advantageous  bargain;  Co  muft  he 
too  now,  that  it  ^omes  out  to  be  otherwife ;  but  faid,  t}iat  the 
plaintiff  might  proceed  at  law  if  he  thought  fit,  upon  his  bond, 
and  make  the  beft  of  it  there. 

f  This  decree  wai  appctM  fiom  tB  the  Houle  of  Lordi,  and  affirmed*  a  Browa^t 
Pari*  Cafes,  46S, 


O  o  3  Daweft 
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Cafe  354;  *  Dawes  verfus  Fcrrars. 


%  Eq.  Cafes  abr.  33 Ty  pi*  6*    %  Wms.  i.  S.  C. 

OncdevifestO'    A    Man  by  his  will  devifes  his  eftatc  to  his  wife  for  life; 

his  wifeforiift;  £\^  remainder  to  the  defendant,  who  was  his  grand-daughter 

grand-daughter,  and  heir  at  law,  for  life  j  remainder  to  his  own  heirs  males  j 

ia^,foriife;xc.  and  the  plaintifli^  as  heir^malq,  brought  this  bill  againft  the  de* 

^Itdrs^mde,  ^ndant,  for  an  injunaion  to  ftay  wafte :   the  defendant  de- 

^  mfbtw^  al-     murrcd,  for  that  the  plaintiff  had  no  title,  being:  only  male«  but 
though  hebe  'o^j 

next  heir  male,  not  hcir,  the  defendant  herfclf  being  the   teftator*s  heir,  and 

^irtSfof  this faft  therefore  the  plaintiff  could  not  take  by  purchafe,  according  to 

limitation,  not    ^    £/^^   jg    ^^^  feveral  other  books:  and  this  differs  from 

having  both  ^  ' 

yartsof  ihcde-    JBrozuft  and  BarkhaTiC^  cafe  in  this  court,  for  there  the  limitation 

iji'wm.  was  to  the  heirt  male  of  the  grandfatlier,  fo  was,  quaji^  an  eilate 

Ante,  442. 46X.  ^ail  in  the  grandfather,  but  here  it  is  of  a  fee  fimple,  which  none 

can  take,  who  has  not  both  parts  of  the  defcription  in  him. 

i^go  *  Lord  Chancellor  faid,  this  had  been  fettled  in  all  the  courts  of 

JVeJlminJler^Hally  and  therefore  it  was  dangerous  now  to  fhake 
it,  though  he  thought  Shellfs  cafe  not  agreeable  to  reafon; 
;uid  Anderfon^  who  reports  the  iam'p  cafe,  fays,  the  judges  gave 
po  reafon  at  all  for  their  opinions,  though  Lord  Coke  had  made 
fo  long  a  report  of  their  arguments  \  but  however  weak  it  was 
pt  firft,  the  law  has  been  takeji  accordingly  ever  fincc,  and  it 
is  dangerous  to  remove  ancient  lafid-marks  ^  and  (aid,  it  was 
710  matter  what  the  law  was,  fo  it  be  known  \  and  £ud,  why  do 
pot  you  bring  your  a6lion  of  wade,  and  afcertain  the  will  at 
law  f  80  the  ^eipurrer  was  allowed. 
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O 


Lady  Whctftone  and  Sainfbury,  Cafe  355, 

9  Wrts.  J46.  S.  C.  and  S.  P.  and  die  fcquel  of  it  upon  a  rehearing.     AntJ,  56S.  57^.  S.  P.^Ant9tf 
lOOf  i  contra* 

N  the  marriage  of  the  defendant's  father,  the  eftate  in  At  Lord  Chan, 
queftion  was  fettled  on  the  father  for  life ;  remainder  to  ^^^''^  <>"  PJea^ 

and  Demurrers  •' 

the  firft  and  other  fons  of  the  marriage  fucceffively,  in  tail  male;  Huiband  and 
with  other  remainders  over.    The  defendant  was  the  eldeft  fon  of  T^f'^^  "**'"*«« 

lettlemcnt,  arc 

that  marriage,  and  there  were  feven  or  eight  other  children;  made  tenants  for 
after  the  birth  of  all  thofe  children,  the  father  and  mother  hav-  to  their  firftand 
ing  occafion  for  about  300/.  make  a  mortgage  of  this  eftate,  m^r^jf  °  f°* ''^r 
which  was  done  by  way  of  leafe  and  releafe,  and  fine,  come  ceo.  ^^c^y* '« tail 

^        ,  .  ,.  .  ^       ,  .' male:  after  the 

&c. ;  this  mortgage  monej^,  by  the  addition  of  other  monies  birth  of  their 
lent,   and   intereft  from   time   to  time,   increafed,  till  at   laft  othw  chndrcn  ^ 
it  came   to  700/.  and  then  it  was  afHgned  to  the   plainfiff,  ^^ife^jj^^t*"** 
and   another    leafe    and   releafe,    and   fine,   were    levied  and  moitgagethc 
executed  by  the  hufband  and  wife,  for  the  making  good  of  forfeiture,  and 
Ais  affigntnent :  the  hufband  died,  and  this  bill  was  brought  Ulu^io'fcS^ 
againfl  the  widow  and  eldefl  fon,   that  they  might  reileem^  money. 
or  be  foreclofed,  the  mortgage   money  being  near  the  value 

O  0  4  of 
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6f  die  eftate,  and  to  be  relieved  againft  tbe  forfeitare.  The 
_^  ^  defendant,  the  fon,  *  pleaded  the.  marriage-fettlement  of  his 
Wm  '  'r   fiither  and  thother,  whereby  they  were  but  tenants  for  lifc^  and 

infifted  on  the  forfeiture.    ' 

My  Lord  Chancellor  allowed  the  plea,  and  faid,  this  was  a 
contrivance  to  deftroy  the  fettlement,  and  difinherit  the  fon  ;  and 
fiud,  he  had  declared  his  opinion  before.  In  cafes  of  this  nature, 
that  there  could  be  no  relief,  particularly  in  the  cafe  of  Sir 
;iiK^,  579.  Harry  Peachy  and  Duke  of  Somerfeti  fo  the  plaintiff  loft  her 
whole  money. 

Cafe  356.  Chancey  verfus  May. 

*  S^.  ibr»  i66.  7*    GUb.  %%(^    %  VcBej,  3x2.  313.    3  Atk.  57&.    Browa*s  Rep.  lox.  S  P. 
Partoftfaepm.  HpHIS  was  a  bill  brought  by  the  prefent  treafurer  and 
SSSling  mar  manager  of  the  Tempk  Mils  brafs-works,  in  behalf  of 

Idngfome  themfelves,  and  all  other  proprietors  and  partners  in  the  firft 
to  an  account,  undertaking,  except  the  defendants,  who  were  the  late  treafurers 
dUthe^memb^  a^d  managers,  being  about  13  in  number,  and  was  to  call  diem 
Jrtf die*^?Se OB  ^  "^  account  for  feveral  mifapplications,  mifinanagements,  and 
bthaif  of  them,  embezzlements  of  the  copartnerfhip  in  the  late  South^Sea  tiroes^ 
idb  to  tbe  value  of  50,000/.  and  upwards;  the  copartnerfhip  con- 

fifted  originally  but  of  18  (hares,  but  thofe  18  (hares,  in  die 

year  1720,  were  fplit  and  divided  into  800. 

The  defendants  demurred,  for  that  all  the  reft  of  the  pro- 
prietors were  not  made  parties,  and  fo  every  one  had  the  fiune 
right  to  call  them  to  an  account,  and  then  they  might  be  ha* 
raflfed  and  perplexed  wjth  multiplicity  of  fuits ;  but  the  demurrer 
yaw  dilallowed, 

jfiy  Becaule  it  was  in  behalf  of  themfelves,  and  all  others  the 
prqprietors  of  the  faine  undertaking,  except  the  defendants,  and 
(q  all  the  reft  were  in  eSed  parties. 

t  2dfyy  Becaufe  it  would  be  impni&icable  to  make  them  aO 
parties  by  name,  and  diere  would  bo  continual  abatements  by 
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death  and  otherwife,  and  no  coming  at  juftice,  if  all  were  to  be 
made  parties, 

S93 

♦  Mcntney  verfus  Petty.  Cafe  357* 

1  Vern.  335.     2  Vex^,  215.  S.  C.  cited*     i  Wmt.  15.  41.  595.    1  Vesefy  333*    a  Atk.  iit« 
Coke*8  loft.  Har^.  ed.  23  b.  24  a.     1  Dornat»  661  • 

HIS  was  a  cafe  wherein  the  Mafter  of  the  Rjcdls  had  ^1,^  ^sstmat 
taken  time  to  conflder,  and  give  judgment,  in  relation  ^^t^"**^  t^«  ^i^U 
to  the  diftribution  of  an  inteftate's  eftate ;  and  he  faid,  the  rule  iadie!^l«ta^ 
to  be  obfcrved  in  thefe  cafes  was  to  be  taken  from  the  civil  law^^^*^^. 
and  not  from  the  canon  law,  between  which  diere  was  awidc  jy'J^"^™'^* 

be  the  rule  m  dw 

difference  in  the  computation  of  the  degrees  of  proximity;  forconftraaioaof 
the  canon  laWy  prohibiting  marriage  between  relations  tiU  after  oTftrSSSLi 
the  fourth  degree,  that  they  might  exclude  as  many  as  poffible 
from  the  liberty  of  marriage  within  thofe  degrees,  without  a  dif- 
penfation,  reckon  all  in  the  dired  afcending  or  defcending  line,  BUckftone*! 
and  diofe  in  die  collateral  line  correfponding  with  them  to  be  2o(.   BUckft!!* 
but  one  degree ;  as  for  inftance,  father  or  modier,  uncle  or  aunt,  tSTi^Tul'iTi! 
make  but   one  degree ;   fo  grand&ther  or  grandmother,  great 
uncle  or  great  aunt,  make  but  two  degrees ;  but  by  the  civil 
lawj  the  father  or  mother  make  one  degree,  the  grandfiither  or 
grandmother  two  degrees,   and  the  uncle  and  aunt  three  de- 
grees ;  fo  that  the  grandfather  or  grandmother,  in.  the  diftribu- 
tion of  an  intefbte's  eftate,  fhall  be  preferred  before  the  uncle 
or  aunt,  as  being  nearer  of  kin,  within  the  rules  of  computation^ 
or  the  law  of  proximity,  by  the  civil  bw  s  and  fo  it  was  decreed 
by  my  Lord  Chancellor  Cowper^  in  the  cafe  of  Duppa^  for  the 
grandmodier,  againft  the  uncle  or  aunt ;  but  if  you  go  one  de* 
gree  ftuther,  and  reckon  to  the  great  grandfather  or  grand- 
mother,  diey  are  in  equal  degree  with  die  uncle  or  aunt,  as 
they  are  in  the  third  degree  in  dire£l  lines  with  the  uncle  or 
aunt,  who  are  in  the  third  degree  in  the  collateral  line;  for  you 
muft  reckon  through  die  grand&ther  or  grandmother  to  come 
to  the  uncle  or  aun^  and  then  the^  are  in  juft  the  fame  de- 
gree 
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/    ^  gree  of  remove  from  the  nephew  or  niece  In  ♦  the  collateral 

line,  as  the  great  grandfather  or  great  grandmother  are  in  the 
dire£t  afcending  line,  and  confequently  being  in  equal  degree  of 
kindred,  by  the  rules  of  computation  of  the  civil  law,  arc  equally 
entitled  to  the  diftribudve  ibares  with  the  uncle  or  aunt. 

And  he  faid,  that  the  Statute  of  Diftributions  was  penned  by 
t  civilian,  and,  except  in  fome  few  particular  inftances  men- 
tioned in  the  ftatute,  is  to  be  governed  and  conftnied  by  the 

▼td.  Blackft.    ^^^  ^  ^^  ^^^^  ^^^  *  ^^^  ^^^  Honour  cited  the  cafe  of  Carter 

Com.  vol.  ii.      ^p^  Crawly,  at  the  end  of  Raym.  Rep.  and  feversd  books  of  die 
5ico>5ag«  "^  ' 

civil  law,  where  this  'manner  of  computing  the  degrees  is  ex- 

preisly  taken  notice  of  and  explained. 


Cafe  358.  Kemps  ^erfus  Kelfey. 

Ante,  3»5«       _ 

A  man,  who      ^T^  ^  £  defendant's  teftator  was  a  freeman  of  LondsHy  and 

mwL^X*«  **^  fcveral  children  ;   the  plaintiff  married  one  of  his 

daughter  with-   ^^ushters  without  his  confent ;  but  fome  time  after  the  mar- 

o«t  hMConfent,  °  1         ./r 

joins  with  his    Hage,  the  &ther  agreed  to  give  the  plaintiff  roo  /.  provided  he 

to  the* fether,L  would  Tclcafc  whatever  cuftomary  (hare  he  might  be  entitled  to 

confideration  of  ^  ^g  father's  pcrfooal  eftate  after  his  death ;  and  it  was  proved 

their  right  to  his  jn  the  caufc,  the  father  faid  he  would  not  leave  die  plaintiff  die 

^ter  his  death',  kis  for  it,  and  that  it  was  what  he  himfelf  had  done  upon  his 

thwnof  thdr     ^^^'^^  marriage  ;  accordingly  the  defendant  and  his  wife  acknow* 

<uftoinary  fhare.  lodged  the  receipt  of  this  100/.  and  the  huiband's  covenant, 

that  he  does  and  will  accept  it  in  full  of  idiatever  cuftomary 

&are  ke  may  be  entided  to^  in  right  of  his  wife,  out  of  the 

father's  perfonal  eftate. 

The  father  after  made  his  will,  and  having  only  two  daugh« 

ters,  the  plaintiff,  and  one  other  married  to  the  defendant,  he 

devifes  400  /•  to  the  defendants,  to  be  put  out  at  intereft  for  the 

benefit  of  the  plaintiff's  wife  for  life,  and  after  her  death  gives 

j(95        this  400/.  *  to  the  defendant:  it  was  computed  that  the  plain* 

tiff's 
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tjfFs  orphanage  ihare  would  have  amounted  to  400/,  or  there- 
abouts. 

And  diis  bill  was  now  brought  to  have  an  account  of  the  tefta* 
tar's  perfonal  eftate,  and  to  be  let  into  their  fliare  of  the  orphanage 
|>art,  notwithftanding  thefaidrelcafeand  covenant. — For  the  plain- 
tifFs  it  was  infifted,  that  there  was  a  great  deal  of  difference  be- 
tween this  cafe,  and  a  woman's  contradUng  before  her  marriage 
with  a  freeman  as  to  her  cuftomary  fliare ;  that  fhe  was  at  liberty 
whether  flie  would  marry  or  not,  and  therefore,  whatever  con- 
trad  flie  made  before  marriage  to  exclude  herfelf  of  any  part 
of  his  perfonal  eftate  ought  to  be  binding,  and  was  always 
looked  upon  as  a  compounding  for  her  cuftomary  ihare ',  but  a 
child  was  a  child,  whether  flie  would  or  not ;  that  it  was  not  a 
matter  of  her  own  choice;  and  dierefore  an  ad  of  this  kind 
was  to  be  looked  upon  as  proceeding  from  the  awe  and  influ* 
ence  of  a  parent,  and  ought  to  be  no  &rther  binding  than  it  was  ^ 

juft;  and  if  it  were  otherwife,  flie  might  for  lOo/.  or  a  lefler 
fum,  be  excluded  from  five  or  ten  times  as  much,  or  perhaps  a 
great  deal  more. 

That  this  was  in  the  nature  of  a  releafe  of  a  poffibility  of 
what  the  father  would  die  worth,  which  could  not  dien  be 
known,  or  he  might  lay  out  his  whole  perfonal  eftate  in  land,  and 
then  there  would  be  nothing  for  the  cuftom  to  operate  upon ;  and 
therefore  this  releafe  of  a  poiSbility,  in  the  cafe  of  a  child  to  its 
parent,  ought  not  to  be  conclufive,  efpecially  as  flie  was  under 
coverture,  and  the  hufband,  in  regard  to  his  wife,  was  under 
the  fame  awe  and  influence. 

But  notwithflanding  thefe  reafons,  my  Lord  Chancellor  was 
clear  of  opinion,  that  the  plaintiffs  had  no  pretence  in  the 
world  for  this  bill ;  that  this  releafe  being  executed  only  by  the 
hufband  and  wife,  there  *  was  nothing  .under  the  father's  han4>  '  596 
whereby  the  certainty  of  this  provifion  for  them  appeared  ip 
writing,  and  then  by  the  cuftom  they  were  exprefsly  barred  to 
make  any  demand  of  more* 

That 
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That  if  the  plaintiffs,  who  zte  the  very  pcrfons  who  gave  this 
releafe,  (hould  be  let  in  to  fet  it  aflde,  it  would  be  a  diredl  fraud 
on  the  father,  for  he  was  not  obliged  to  give  them  a  groat ;  and 
when  he  becomes  fo  far  reconciled  as  to  give  them  this  lOo/. 
upon  confenting  to  give  this  releafe,  and  the  hufband  cove- 
nants to  accept  it  in  full  of  his  wife's  cuftbmary  fhare,  that  if 
they  fhould  now  be  admitted  to  fet  all  this  aflde,  it  would  be  a 
dired  fraud  on  the  fether,  who,  if  it  had  not  been  for  this  re- 
leafe,  might  have  laid  out  his  perfonal  efbte  in  the  purchafe  of 
land,  and  thereby  have  prevented  entirely  the  plaintiffs  from  the 
leaft  pretence  of  any  furdier  fhare ;  and  that,  perhaps,  the  rea- 
fon  of  his  not  doing  of  it,  might  be  in  confidence  of  the  plain- 
tiffs being  barred  from  demanding  any  more. 

That  &is  tittle-tattle  of  his  not  leaving  them  lefs,  was  of  no 
confequence,  when  he  was  not  obliged  to  have  given  them 
any  thing. 

And  he  (aid,  this  cuflom  of  the  city  of  London  was  the  re- 
mains of  the  old  common  law,  that  a  man  could  not  give  away 
any  part  of  hits  eftate  i^thout  the  confent  of  his  children,  and  is 
k>  taken  notice  of  in  BraSlon ;  but  it  being  found  extremely  in- 
convenient and  hard,  it  was  by  the  tacit  confent  of  the  wh<de 
nation  abrogated  and  grown  into  difufe,  for  what  law  has  been 
ever  made  to  repeal  it  ?  But  in  the  city  of  London^  where  the 
mayor  and  alderman  had  the  care  of  orphans,  they,  by  that  fole 
authority  and  power,  have  preferved  this  part  of  the  common 
law  in  London^  whidh  is  difufed  and  difapproved  every  where 
elfe. 

coy  *  Axid  he  fidd,  this  differed  from  the  cafe  of  Frederick  and 

X  Wau.  710.  Frederick^  where  the  father  had  exprefsly  covenanted  to  make 
himfelf  a  freeman  of  London^  which  was  intended  to  let  in  the 
children  of  that  marriage  into  the  cuftomary  fhare^  as  a  provi- 
lion  for  them ;  and  he9  though  frequently  applied  to  for  that  pur- 
pofe,  refufed  to  do  it,  which  turned  the  fraud  on  his  fide;  and 
fo  the  bill  was  difmifled,  (ave  only,  that  the  defendants  were  to 
give  fecurity  to  anfwer  the  interefl  of  the  400/.  during  the 
plaintiff's  wife's  life. 

Anonymous* 


o 


\ 
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Anonymous.  Cafe  359; 

MtdmDum 
lacourtLord 

N£  feifed  of  an  eftate  of  600 /•  per  arm.  deviled  300/.  chanceUor. 
pir  ann.  of  it  to  an  infent,  whofe  father  was  **"*'*«"' ^^^J*^^ 
at  law;  and  the  other  300/.  per  ann.  he  devifed  to  the  &dier,^«iM*  devifit 
for  his  care  and  pains  in  looking  after  the  fon's  eftate  dU  ht^^^iSi^ 
fliould  come  to  the  age  of  21  years:  the  father  died,  leaving  his  jj^^jj^^ 
fon  an  infant  of  fix  years  of  age  j  but  by  his  will  devifed  this»«*^*^"*^ 
'^00/.  per  ann.  to  the  defendant  his  wife,  and  defired  her  tolevi&tto  th« 

fadier  for  hia 

iave  \i^at  (he  could  out  of  it  as  a  portion  for  his  daughter,  ^ff^can  in  looking 
appointtd  her  guardian  of  his  fin  y  and  die  only  queftion  was,^*J^'» 
Whether  the  wife  was  to  have  the  300/.  a  year  till  the  fon  iboaM  come  m 
came  to  the  age  of  21  years,  or  whether  this  wasfuch  a perfin^l^^mdha^ 
trujl  in  the  father  as  died  vrfth  him  ?  fo^JSt^^^S^ 

having  by  will  devifed  this  300/.  to  his  wlfci  and  defired  her  to  fare  what  flie  could  oat  of  it  §og 
a  portion  for  his  daoghter,  aod  appointed  her  guardian  of  his  fon  ;  this  300  A  ptr  ^mu  does  aot  4eUr« 
Bine  by  the  father's  death,  hot  the  wife  ihali  have  it  till  the  fon  anivet  to  the  age  of  ftl* 

Lord  Chancellor  was  clear  of  opinion,  that  the  fadier,  being 
guardian  by  nature^  would  have  been  bound  to  have  taken  care 
of  his  fon,  and  of  his  eftate,  though  he  had  not  been  fo  ap« 
pointed,  and  that  he  being  fb  appointed,  was  the  only  perfon 
that  could  extend  his  care  as  a  guardian  after  his  own  death ; 
that  he  had  by  law  a  power  to  appoint  a  guardian  over  his  chil^* 
dren^  *  and  though  he  was  now  dead,  yet  hejiill^  hy  the  guardian  jot 
which  he  had  appointed^  took  care  of  his  fin  j  and  therefore  this 
300/.  per  ann.  being  given  him  till  his  fin  Jbould  attain  the  agi 
of  21  years^  did  not  determine  by  his  deatby  but  war  an  abfiluto 
intere/l  in  him  for  that  timcy  which  he  might  difpofi  of  as  ho  thought 
fit ;  and  that  it  could  not  determine  neither  by  his  wife^^^  death, 
unlefs  in  cafe  of  any  determination  thereof  for  want  of  care  of 
the  fon,  or  of  his  eftate,  which  when  that  happened  to  be  tht 
caie^  the  Ibn  might  complain. 
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IF  tlie  Attorney  General^  of  the 
Dutchy  Court  exhibits  aa  informa- 
tion in  behalf  of  part<^wner  of  coal* 
mineSf  ihe  relator's  death  abates  the 
fuit  P^giii 

After  a  decree  to  account*  and  abate- 
menl  of  the  fuit  by  the  defendant's 
dmh>  lua  reprefemative  XBay.  revive 

197 

%tivmt  ox&t  Mitwttti 

Where  on  a  bill  to  call  a  tniftee  to  ac- 
count>  he  by  anfwer  fubmits  readily 
to  it«  though  found  in  debt*  fhall  pay 
intereft  for  the  balance  only  from  the 
^6  of  the  account  U^uidkted^  and 


no  cofts*;  ftcif,  if  he  contitararts  th^' 
account,  there>ifibundinarrear>  flull 
pay  intereft  and  coft  Pagr^i^^ 

A  receiver  to  the  guardian  of  an  infant^ 
who  has  his  account  allowed  hini  i^ 
the  guardian,  fhall  not  be  obliged  to 
account  over  again  to  the  infant  whea 
he  comes  of  age  53  j 

J,  a  clotliier,.and  B.  sl  dyer,  had  mu-. 
tual  dealing,  in  the  way  of  their  trade, 
vAi,ch  wefe  carried  on  for  fevcral 
years  without  payment  of  money  oo. 
either  fide.  B,  cues  inteflate,  and  in- 
debted to  others  by  fpecialties,  wKo 
as  principal  creditors  take  out  admi* 
nifbation  to  him,  and  fue  jf.  at  law. 
Equity  will  enjoin  the  a^ion,  and  or- 
der an  account ;  and  that  jf.  fhall  be  . 
allowed  by  way  of  difconnt  what  wa$ 
due  to  him  from  4>  5^0 
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ttnnttiilh^fltor;  Vide  Hfttu-^ 
JtMotofon  fltm  j9feoi^ame^ 

Decree  againft  a  mortgagee  in  pofleffion 
.to  redeem  ;  bat  before  the  account 
taken,  a  church  becoming  yoid^mort- 
gagee  prefents ;  yet  on  petition  order* 
cd  to  revoke  his  prefenution  Page  7 1 

if.  mortgages  a  manor  (to  which  an  ad- 
iFowfim  was  appendant)  in  fee  to  B. 
and  then  J.  prefents  C.  bv  fimony  ; 
and  C.  bring  for  that  reaion  refiifed 
by  the  hidtkop,  J,  prefents  D.  who  is 
admitted,  (7r«  but  after  refigns»  and 
is  again  prefented  by  J.  and  B, ;  the 
relator,  having  got  an  aflignment  of 
the  king's  title  for  the  fimony,  brings 
his  qttare  impedit^  and  a  bill  in  tms 
court,  that  the  mortgage  may  not  be 
fct  up  nor  given  in  evidence  a^ainil 
him  at  law,  and  decreed  accordingly 

ai4 

A  peerefs  ordered  to  produce  deeds  con- 
Med  in  her  anfwer,  on  honour  only, 
not  on  oath  92 

When  a  bill  is  exhibited  for  a  general 
difcovery  of  deeds »  not  necefiary  for 
the  plainti^  to  annex  the  ufuai  affida- 
vit, that  he  has  them  not  in  his  cuf- 
tody  536 

#9gttrai0nt04. 

Equity  will  not  relieve  againft  the  terms 
of  an  agreement,  though  it  may  feem 
in  nature  of  a  penalty  102 

A  court  of  equity  will  not  decree  a  A>e- 
cific  execution  of  articles,  where  they 
appear  to  be  unreafonable,  or  founded 
on  fraud  538 

Ji.  articles  with  B.  for  the  purchafe  of 
an  eftate  of  i8o/.  per  ann.  for  which 
he  was  to  give  35  years  purchafe, 
and  pays  50  /.  in  part  \  but  difcover* 


ing  that  30/.  per  ann.  of  the  lands 
were  copyhold*  refuied  to  gooti :  on  a 
bill  by  B>  equity  will  not  decree  a 
fpecific  execution  of  this  agreement, 
.  being  unequiuble,  bat  will  order  the 
50  /.  to  be  paid  back  Page  575 

HSoIuntarp  3grrement0^  Vide 
i^rauH,  &>ebt0>  Creditor  ant 
SDebtor^ 

J,  makes  a  voluntary  fettlement  00  B. 
who  after  agrees  to  deliver  it  up  with- 
out  confideration ;  this  agreement  Ihall 
bind  in  equity,  for  a  vc^nntary  iet- 
tlement  may  be  furrendered  voloa- 
tarily  69 

A  huiband,  who  had  made  no  provifioa 
for  his  virife,  agrees  that  her  fertime, 
which  was  in  truftees  hands,  fhonld 
be  laid  o«t  in  a  purchaie  of  lands  ; 
this  agreement,  moush  after  mani- 
age,  not  to  be  confidered  as  voUm- 
tary,  fo  as  to  be  fet  afide  in  favour  of 
a  creditor  of  the  hofband  aa 


agreemeiit0  tDitj^itt  tge  frta< 
tutt  ni  i^raiOitf  aim  ^* 

Sealing  not  neceflary  to  bring  an  agree- 
ment out  of  the  Statute  of  Fraa£  16 

If,  on  a  bill  brought  to  have  execution 
of  a  parol  agreement,  the  defendant 
by  anfwer  confelTes  the  agreement, 
without  infilling  on  the  Statute  <k 
Frauds,  tiTr.  the  court  will  decree  an 
execution,  becanfe  no  danger  of  per- 
jury 208, 374 

On  a  marriage  treaty,  the  intended  hnf- 
band  and  voung  lady's  father  went 
to  a  counfellor's  chambers,  to  have,  in 
confideration  of  the  portion  the  fiither 
propofed  to  give,  a  fettlement  drawn; 
minutes  of  the  agreement  were  taken 
down  in  writing  by  the  counfel,  and 

Siven  by  him  to   his  clerk,   to  be 
rawn  up  in  form  :  the  next  day  the 
father  dies,  and  the  day  fi>llo«(ing 
the  marriage  was  folemmzed.    This 
agrecmevHk 
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ftgreementy  notwhhiUnding  tbefc  pre- 
parations, held  to  be  within  the  Statute 
of  Frauds  and  Pierjuriea         Pap  402 

An  mgreement*  though  not  in  writing, 
being  executed  on  one  part,  and  an 
enjoyment  accordingly,  equity  won't 
deftroy  it  519 

Jl.  agrees  with  B.  a  broker  ibr  $000 /• 
Seutb'Sia  flock  ;  the  broker  accord- 
ing to  ufaee  made  an  entry  of  this 
agreement  m  his  pocket-booK,  it  be- 
ing no  otherwife  reduced  into  writing, 
i«  within  the  Statute  of  Frauds       53^ 

in  pleading  the  Statute  of  Fratids  it 
is  neceflvy  to  fay,  that  the  agree- 
ment was  not  reduced  into  writing 

533 
Jl,  agrees  with  B.  for  the  pnrchafe  of 
nine  houfes  which  were  in  mortgage 
to  J*  S,  and  pays  him  a  guinea  in 
earneft ;  B.  writes  a  note  to  y.  S. 
and  defires  him  to  deliyer  up  the  writ- 
ings, he  having  difpofed  of  them, 
which  y.  S.  refufed,  unlefs  all  the 
DMirtgage  money  was  paid  him  down, 
and  afterwanis  purehafes  them  him- 
felf ;  on  a  bill  brooeht  by  J.  for  a 
ipeciick  execution  of  the  agreement, 
it  was  held  that  neither  the  guinea 
paid  down,  nor  the  note,  (which  was 
only  an  evidence  of  aflent,  but  did 
not  afcertain  the  terms  of  the  agree- 
ment) were  fufficient  to  take  it  out 
of  the  Sutttte  of  Frauds  and  Perju- 
jies  560 

jKttrtpm  Vide  ^viKtttAna$; 


appeal; 

Opon  sit  appeal  from  the  Rolls,  or  to  die 
Houfe  of  Lords,  jio  new  matter  to  be 
infifted  upon  295,  496 

Sippertfottmenn  Vide  aderaget 
0rmpt 

If  the  colonel  of  the  army  makes  an 
affignmcn^  of  the  off-reckonings  of 


any  year  for  the  clothing  <if  diat  yetr» 
and  has  before  anticipated  thefe  off* 
reckonings  of  that  year,  for  the  cloth- 
ing of  the  foregoing  year,  he  fhall  be 
amwerable  in  hit  own  perfon,  if  the 
a|[reement  be  fo  worded  as  to  charge 
him,  and  that  the  off-reckoningt  of 
the  following  year  are  fo  fir  diverted 
by  altering  the  cflablifliment  of  the 
regiment,  as  not  to  be  applicable  to 
make  good  thefe  payments    Page  14} 

SimttAtw$;    Vide  jatoat>; 
Sittm^   Vide«gyectttar0; 

Tenant  in  uil  fuffers  a  recovery  to  let 
in  a  mortgage  of  $00  years,  and  then 
limits  the  eftate  to  the  old  ufes,  and 
by  will  devifes  all  his  lands  for  pay« 
ment  of  debts,  the  equity  of  redemp- 
tion of  the  mortgage  held  alTet^  to 
fatisfy  creditors  39 

jf.  indebted  to  B.  300 /•  in  coniidera* 
tion  of  a  fetttement  on  him  by  jfm 
after  .his  death  gives  bond  to  C.  in 
truft  for  jf,  to  pay  500  /.  as  J.  fhould 
by  his  will  dirett ;  J,  £re£b  the  500 /• 
to  be  paid  to  C.  and  makes  him  exe- 
cutor ;  on  his  fuiog  this  bond,  and  a 
bill  brought  by  B.  this  500/.  held 
affets  in  B.'9  hands  to  pay  what  was 
due  to  him  5  s 

Where  lands  are  devifed  to  executors 
to  be  fold  for  payment  of  debts,  the 
money  becomes  legal  aflets,  and  debts 
fhall  be  paid  in  a  courfe  of  adminif- 
tration^  lay,  136 

J,  on  his  marrii^e  creates  a  term  ia 
truft  to  raife  6000/.  of  which  3000 /• 
was  for  his  younger  children,  and  the 
other  3000/.  as  he  fliould  appoint; 
after,  he  appoints  the  3000/.  as  a 
collateral  fecurity  to  y.  S.  and  by  will 
devifes  it,  and  the  other^^ooo  /.  to  his« 
daughter,  yet  held  that  it  (hould  be 
aflets  to  fatisfy  a  bond  creditor    232 

affignntf  nt  att^  ZUismt; 

One  being  in  an  undue  manner  drawn 
Pp.  b 
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in  to  ciccute  a  conveyance  of  his 
eftate,  after  makes  his  will*  and 
thereby  devifes  all  his  land  to  be 
fold  for  payment  of  his  debts,  his 
creditors  may.  fct  afide  the  convey- 
ance,  havin?  a  right  in  nature  of  an 
equity  of  redemption,  as  the  teftator 
himfelf  had,  though  urged  that  it  was 
in  nature  of  a  cb^e  in  a^thtt,  and  not 
affignable  Page  142 

Aifignee  of  a  perfonal  contra^  for  li- 
berty of  bringing  water  to  the  city  of 
LojtJon,  chargeable  in  equity  with  the 
covenants  in  the  original  leafc  or 
contrail,  as  an  equitable  aflignee  upon 
an  equitable  privity  of  cftate,  like  the 
aiTignee  of  a  bond  156 


SLtntmp  Attn  9»duitav« 


Vide 


flberage  and  Cotittibitiott^ 

What  proponioil  tenant  for  life  ihall 
bear  of  incumbrances  on  the  cllate 

21 

An  eftate  in  mortgage  fettled  on  A.  for 
life>  remainder  to  B.  in  fee,  tenant 
for  life  (hall  bear  two  fifths  of  tho 
principal  and  inccreft,  and  the  remain- 
der*man  three  fifths  44 

A  creditor  who  obtains  judgment  after 
the  debtor  ha;i  made  a  conveyance  of 
bis  eilate  for  payment  of  his  debts, 
ihall  be  paid  only  in  average        310 

A  freeman  of  L«Wmi,  having  ifTue  two 
daughters,  devifes  6000/.  apiece  to 
them,  and  makes  his  wife  executrix ; 
by  an  e^mate  it  appeared  that  his 
perfonal  eftate  at  his  death  was 
18000/.  to  6000  /.  of  which,  the  wi- 
dow bein^  entitled,  J,  her  fecond 
hulband,  in  confideration  thereof,  fet- 
tied  a  jointore  of  600/. /«•«»».  Af- 
terwards a  lofs  of  1 2000  /.  befcl  the 
freeman's  eftate,  and  though  the  wife 
was  dead,  and  it  was  urged  that  the 
fecond  hulband  was  a  purchaser  of 
her  fortune,  yet  decreed,  that  the 
daughters  ihoald  have  a  proportion- 


able  recompence  out  of  the  6000  A 
Page  431 

Sintf^Mitp^    Vide  i^tiiton^ 

One  being  indebted  to  B.  makes  a  let- 
ter of  attorney  to  him,  to  receive  all 
fuch  wages,  as  (hall  after  become  due* 
to  him,  then  goes  to  fea  and  dies  ; 
this  authority  is  determined  fo,  that 
he  cannot  compel  an  account  of  wages, 
if  any  due,  at  making  the  letter  (rf* 
attorney,  much  lefs  of  what  after  be- 
came due ;  but  the  adminifbator  moil 
pay  accordbg  to  the  covrfe  of  law 

One  of  the  parties  to  an  award,  made 
on  a  fttbmiffion  in  court,  purfuant  to 
the  late  aft  of  parliament,  dies  before 
the  money  paid,  ne  Sn.  Fa.  can  iifiie 
againft  his  heir  or  executor,  to  infbrce 
payment,  for  the  award,  though  efia« 
bltfiied  by  the  court,  is  not  in  nature 
of  a  judgment  or  decree  to  be  profe- 
cuted,  but  in  nature  of  a  contempt, 
which  dies  with  the  per(bn>  and  fo 
held  all  the  judges  223 


J  Puts  out  1000  L  at  intereft  to  the 
^'  Eafi  India  Company ,  and  takes 
bond  for  it  in  the  name  of  J,  S.  hia 
wife's  relation.  J,  becomes  a  bank- 
rupt, ^.  S»  is  fummoned  before  the 
commiiFioners  ;  before  examination, 
he  tells  the  Eaji  India  Company,  that 
the  money  was  not  his,  but  that  they 
fliouid  pay  it  to  the  perfon  that  brought 
the  bond  ;  ^.'s  wife  brings  the  bond, 
and  has  the  money  paid  here  ;  equity 
will  not  relieve  againll  it  i9 

SBaron 
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^aton  anti  jFeme^  Vide  )p^ata< 
pgmialiat 

Where  the  huihand  may  he  plaintifF 
mgainft  the  wife  la  equity        Page  24 

The  wife's  portion,  though  out  on  bond 
or  mortgage  which  by  law  furvives 
to  her,  Qiall  yet  in  equity  be  fubjed 
to  the  hnlband's  bond  debts,  to  eafe 
the  heir,  where  a  fettlemcnt  is  made 
on  the  wife ;  for  that  makes  the  huf. 
band  a  purchafer*  of  her  fortune,  and 
it  ihall  go  to  his  executors ;  but  if  the 
fettlement  were  only  in  confideration 
of  part  of  the  fortune,  then  the  re-* 
Bl^ining  part  out  on  bond  ihall  fur- 
▼ive  to  the  wife,  unlefs  there  were  an 
exprefs  agreement,  that  the  hulbahd 
ihould  have  it  63 

A  feme  covert  being  drawn  id  by  fraud 
to  enter  into  articles,  for  u^lying 
the  defed  of  a  furrender  of  copyhold 
lands,  thefe  articles  not  allowed  to  be 
carried  int6  ^xecutioil  '  76 

Probate  of  a  feme  covert's  will,  (who  has 
power  given  her  by  the  hufband  to 
make  one)  good  pre  teftes  84 

Divorce  a  menfa  ^  tbero,  if  it  continued 
during  the  coverture,  equity  will  not 
ailtil  the  wife  in  recovering  her  dower, 
but  will  leave  her  to  the  law  \  neither 
will  the  Spiritual  Court  gnlnt  her  ad- 
miniibation,  nor  Chancery  decree  her 
a  diftributive  ihare  1 1 1 

A  feme  covert  being. cQlitkd  to  409/. 
on  a  mortgage  in  fee,  huihand  arti- 
cles to  lay  out  this  money  on  a  pur^ 
chafe  of  lands,  to  be  fettled  as  a  pro- 
vifion  for  him  and  his  wife,  and  tneir 
ilTue  ;  the  wife  dies  without  iifue,  the 
hufband  takes  ad  mini  (Oration  to  her, 
and  by  will  devLfes  this  money  to  the 
plaintiffs  before  payment  of  it,  and 
dies-;  on  a  bill  brought  againU  tiie 
adminiflrator  de  Bonis  non,  &c.  of  the 
wife,  held  there  would  be  no  relief, 
the  law  being  with  the  defendants : 
this  money  belonged  to  the  adminif- 
trator  dc  bonis  nott.  Sic,  of  tlie  wife. 


and  is  diitiibutable  amongH  her  ifext 
of  kin  Page  1 13 

Where  a  wife  may  be  proceeded  againil 
without  her  huiband,  he  ndt  being 
amenable  by  the  procefs  of  the  court 

328 

J.  purchafes  a  copyhold  in  his  own,  hii 
wife  and  daughter's  names,  and  after- 
wards  Turfenders  it  for  fecuring  a  debt 
toy.  S.  J.  $.  not  entitled  to  any 
part  of  the  lands,  it  being  an  ad- 
vancement for  tkc  wife  and  daughter^ 
and  the  huiband  and  wife  taking  one 
part  thereof  by  intiretiefs  i  . 

A  man  before  marriage  gites  bond  to 
the  woman,  to  leave  her  1000/.  if  Ihe 
furvives  him,  and  then  marries  her, 
and  die9  inteftate,  and  his  eilate  both 
fi-ee  and  copyhold,  being  all  in  mort- 
gaee,  ihe  takes  tMt  adminiftration, 
and  on  a  bill  againfl  the  heir  and 
mortgagee,  was  let  hito  a  redemption 
of  the  whole,  though  the  bond  wat 
rdeafed  and  gone  at  law  by  the  in- 
termarriage, and  though  the  copyhold 
not  aJkettd  by  the  bond,  it  being  in 
nature  of  a  marriage  agreement    237 

A  feme  covert,  wKo  makes  profit  of  k 
real  or  perfonal  eflate,  fettled  to  her 
feparate  i^e,  m^f  difpoTe  of  fuch  pro- 
fit zs  ihe  pleafes  255 

Term  raifed  to  pay  tool,  per  mm.  pin- 
money  to  fhe  wife,  with  covenants 
from  the  huiband  for  paymefit  of  it  | 
a  year's  arrear  at  the  huiband's  death* 
held  ftfth  a  debt,  as  ihould  ht  charged 
on  his  trufl  efhite,  fettled  for  payment 
of  his  debts  26 

A  feme  covert,  who  has  pin-money  ot  a 
fettled  maintenance  fettled  on  her, 
may  by  writing  in  nature  of  a  willi 
difpofe  of  what  ihe  faves  out  of  it, 
and  fuch  difpofition  ihall  bind  the  huf- 
band ^^ 

A  woman  having  1200/.  in  poireffl6n, 
and  1 200  /.  in  the  chamber  of  London, 
on  her  .marriage^  the  huiband's  fa- 
ther, in  confideration  of  this  fqrtune, 
fettles  240/.  per  ann.  jointure  on  her ; 
the  huiband  dies,  and  the  wife  ad  mi- 
ni ilers  to  him,  and  the  reprefentatives 
of  the  hufband's  father  bring  a  bill 
P  p  a  for 
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fer  the  i20o/.  in  the  chamber  of 
London^  the  father  being,  as  alledged, 
a  purchafer  of  it  by  the  fettlement : 
bill  difmifled,  the  hulband  having 
done  nothing  to  alter  the  property  in 
his  life         ^  Page  209 

Feme  inheritrix,  raifes  a  term  for  1000 
years  in  truft  for  the  hofband  for  life, 
then  fbr  their  children,  if  any,  their 
executors  and  adminilfarators ;  and  if 
the  wife  furvives>  in  truft  fbr  her,  her 
executors  and  adminiftrators ;  the  huf- 
band  dies  without  iffiie,  the  wife  mar- 
ries a  fecond  hufband  and  dies,  the 
httftand  takes  out  adminiftration  to 
ber»  yet  decreed,  that  the  term  (hould 
attend  the  inheritance  acx 

An  executrix  or  adminiibatrix  wailes  VBut 
perfonal  efUte,  and  then  flurries  and 
dies ;  the  hufband  fhail  be  chargeable 
in  equity  to  anfwer  it  in  nature  of  a 
debt,  fo  ^  as  any  fortune  of  his 
wife's  comes  to  his  hands  will  extend, 
unlefs  he  had  made  a  fettlement  on 
her  adequate  to  that  fortune,  with- 
out notice  of  the  debts  or  deraftavits 

225 

Where  the  wife's  portion  charged  by 
w>U  on  certain  lands,  purfuant  to  a 
power  in  at  fettlement,  fhall  go  to  the 
adminiftrator  of  the  hufband,  and  not 
to  the  adminiflrator  of  the  wife, 
though  the  hufband  and  wife  are 
both  dead,  and  the  portion  not  raifed 

312 

Where  the  wife's  fortune,  though  the 
hufband  made  no  fettlement  on  her, 
fhall  go  to  the  creditors  and  reprefen- 
ratives  of  the  hufband,  and  not  to  the 
reprefentatives  of  the  wife  412 

Hufband  and  wife  having  ifTue  one 
daughter,  join  in  a  conveyance  of  the 
wife's  land,  and  agree  that  600  L  part 
of  the  purchafe-money,  fhould  be  fet- 
tled in  manner  following,  tnx.  thirty 
pound  ay  tart  the  intereft  thereof  to  be 
paid  the  hujbeaid^  during  his  /^,  and 
after  hi*  deaths  to  his  wfefer  life^  and 
after  both  their  deaths^  tojuch  damghter 
mr  daughters^  as  fiall  hi  hegotttn  be- 
stQten  them,  till  they  JbaL  attain  their 
fs/fem^e  ages  of  »i,  or  it  nutrried. 


and  then  the  principal  fum  to  fmA 
daughter  or  daughters ;  but  in  cafe  tbtra 
Jball  be  mo  daughter ,  then  to  thefurui^ 
*oor  of  the  hufband  or  'ivife.  A,  mar- 
ried the  daughter,  and  in  confidera* 
tion  of  this  600/.  made  a  fettlement 
on  her  ;  the  daughter  died  in  the  life- 
time of  the  father  and  mother,  and 
foon  afSter  the  mother  died  without 
ifliie,  the  hufband  entitled  to  it  as  her 
adminifirator  Page  489 

A  wife  can't,  dtfaer  by  herfelf,  or  her 
Prochein  Amy^  bring  a  Homine  RifJo" 
giando  againft  her  hufband  49a 

Though  traidefmeu  who  trufi  a  mamed 
woman  with  neceflaries  fuitable  to  the 
degree  and  quality  of  the  hufband, 
fhall  recover  of  the  hufband ;  yet  if 
any  perfbn  lends  her  money,  wluch  is 
adually  laid  out  in  neceffiiries,  they 
can't  fue  the  hufband,  but  equity  will 
'  fuffer  fuch  perfbns  to  ftand  in  the  place 
of  thofe,  of  whom  fuch  necefbuiea 
were  bought  50a 


Alimofy  and  Separate  Maintenaneo, 

By  marriage  articles,  6000  /.  of  the  wife'f 
portion  was  to  be  laid  out  in  a  pur* 
chafe  of  lands,  to  be  fettled  on  the  huf- 
band fbr  life,  then  on  the  wife  fer 
life,  and  to  lie  in  the  Bank  till  the 
purchafe  made :  befere  the  pnrcfaafe 
was  made,  the  wife,  by  the  all  ufage 
of  the  huftand,  being  ferced  to  leave 
him,  had  the  interefl  of  this  monqf 
allowed  her«  in  nature  of  alimony 

In  what  cafes  a  court  of  equity  will  de- 
cree a. wife  alimony,  thou|h  fhe  may 
have  a  fcntence  for  it  in  tlie  Spiritual 
Court  496 


Equity  will  not  fupply  the  want  of  a 
furrender,  tn  behalf  of  a  bafiaid 
child  475 
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JBiW,    Vide  ^ro»ebtng0. 

Bills  to  examuie  wicneiTei^  in  pirfetuam 


jl.  bound  xoB.  in  a  bond  of  looo  /.  for 
payment  of  coo/,  after  J»  and  C  as 
Jiis  furety,  give  a  bond  to  B^  of  200/. 
for  payment  of  too/,  as  a  farther 
(epurity  for  fo  much  of  the  500  A 
Then  J,  affiras  a  judgment  to  if.  of 
500/.  towards  farther  fatisfa^n  of 
the  debtj  and  B.  receives  feveral  fums 
on  thia  judgment^  and  A  by  confent 
of  B,  receives  80  A  alfo  part  of  the 
money  fecored  on  dus  judgment;  this 
ihall  not  go  in  exoneration  of  any  part 
of  the  money  fecured  by  the  200  /. 
bond»  as  it  would  do,  if  if.  had  aftnally 
received  it,  and  lent  it  XoA»         170 

One  executes  a  voluntary  bond  of  5000/. 
to  one  of  his  daughters,  without  any 
condition,  and  payable  immediately, 
but  always  kept  it  by  him,  and  it  was 

J)roved  to  be  made  to  fcreen  himfelf 
irom  taxes,  and  fo  efteemed  by  that 
daughter;  and  he  by  will,  gives  por- 
tions  to  all  his  daughters,  and  <ues, 
this  bond  decreed  to  be  fet  afide    i8z 

Bond  extinguifhed  at  law,  fet  up  in 
equity  ^  237 

jf .  agrees  to  be  bound  in  a  bond,  as 
furety  to  B,  and  iigns  and  feals  it  ac- 
cordingly ;  but  by  the  negle^l  of  the 
clerk,  4/.*s  name  was  not  inferted  ; 
the  obligee  (hews  A.  the  condition, 
and  his  name  and  feal,  demands  pay- 
ment, and  threatens  to  fue  him,  nn-p 
lefs  he  would  give  frefli  fecurity, 
which  A.  agrees  to  ;  but  after,  findr 
ing  the  miftake,  refufed,  not  being 
bound  by  law,  yet  equity  will  compel 
him  ^  50Q 

Bonds  of  refignation,  if  made  an  ill  ufe 
of,  equity  will  enjoin  them  313 

Marriage  brokage  lK>Qd«  267,  522 


Charitable  mz$; 

TENANT  in  tail,  without  levying  a 
fine,  or  fullering  a  reccKrery,  may 
appoint  to  a  charity,  and  it  (hall  bind 
him  in  remainder  Page  x6 

Whether  exceptions  to  a  decree  of  tho 
commiffioners  of  charitable  uies  may 
be  heard  before  the  Mailer  of  the 
Rolls,  by  the  ftatute  43  Eliz.  or  only 
before  the  Chancellor  1 1 1 

Lands  of  8  /.  per  ann.  purchafed  by  a 
parifh  in  truft  for  charitable  nfes,  by 
building,  Vc.  improve  to  450/.  per 
turn,  and  the  truflees,  by  order  of  the 
veffay  for  tooo/.  for  the  ufe  of  the 
parifli,  make  this  efUte  a  fecurity  for 
100/.  per  am.  annuity,  and  the  pa* 
rifiuoners  would  fet  a£de  this  agree- 
ment, as  a  breach  of  their  charity,  but 
their  bill  difmifled  ^  22$ 

A  will  wanting  witnefles,  mil  not  ope- 
rate as  an>app<»ntmentto  a  charity  oy 
the  43  EUx.  27O4  389 


CgurcB^iDattieturf 

Church-wardens  having  by  order  of 
veftry,  laid  out  feveral  fums  for  re- 
pairs of  the  church,  and  building  two 
new  galleries,  and  having  at  going 
out  of  their  offices  their  accounts 
taken  by  auditors,  and  pafled  and  al- 
lowed by  the  vefby,  and  an  order  of 
vefby,  for  making  a  rate  to  reimborfe 
them,  brought  a  bill  agaii\ft  the  fuc- 
ceeding  church-wardens,  to  enforce  the 
making  fuch  rate  ;  but  tho(f»  diurch- 
wardens  being- likewife  removed,  after 
examination  of  witneiTes,  and  publi- 
cation paffed,  held  a  good  objection 
at  the  hearing,  and  that  they  had  no 
remedy,  but  in  the  Spiritual  Court,  or 
againft  th^  parifiiioners  in  particularj^ 
who  employed  them  42 


fP3 


^oMitfon* 
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ConditiofBs  annexed  to  the  payment  of 
portions  Page  227,  348,  511 

Where  a  fettlement  is  made  void  by  non- 
performance of  a  condition,  yet  a  re- 
conveyance hpld  neceiTary  387 

What  is  a  condition  fubfequenty  and  not 
precedent  388 

V*  had  iiBie  three  Tons,  S*  his  eldeft, 
who  died  in  his  life-time,  leaving  a 
daughter,  and  C.  and  /).  J,  devifes 
Luids  to  his  wife  for  life,  and  after 
her  death  to  D,  and  his  heirs,  pro- 
vided Uiat  if  C.  do  within  three 
inonths  after  the  dea^  of  the  wife, 
pay  to  p.  the  fum  of  500/.  then  the 
lands  to  remain  to  C.  and  his  heirs ; 
C.  died  in  the  life -time  of  the  wife, 
the  heirs  of  C  ihall  take  advantage  of 
thb  condition,  and  not  the  right  heirs 
of  the  teftator  *  486 

J.  having  iffue  three  daughters,  £,  C, 
and  D,  devifes  loooV.  to  B.  to  be 
paid  her  at  the  age  of  21,  or  mar- 
riage, upon  condition  that  ihe  married 
wiui  the  confent  of  his  executors,  ahd 
likewife  devifes  to  her  feveral  mef- 
fuages,  Wf.  and  after  feveral  other 
lega(:ies,  he  devifes  the  refidue  of  his 
eftate  to  the  executors,  for  the  benefit 
of  his  children,  though  B,  married  a 
perfon,  who  made  his  addrelTes  to  her 
m  his  father's  life-time,  which  the 
father  knew,  and  was  diiTatisfied  at, 
and  had  notice  by  the  executors  of  the 
Other's  will,  yet  there  being  no  limi- 
.tation  over,  this  won't  amount  to  a 
forfeiture,  being  only  in  terrorem   562 

No  furrender  neceffary  to  pafs  copyhold 
lands,  ivhen  the  party  ha$  only  an 
c<juitablc  intereft  320 

Equity  will  not  fupply  the  want  of  a 
Surrender,  \n  behalf  of  a  natural 
child  4-5 

A  court  of  equity  will  not  affift  a  copy- 
holder, agaiiilt  a  forfeiture,  which  is 


found  fuch  at  law,  nnlefs  in  cafes  whera 
a  compenfation  can  be  made  Page  $68 

Corporation. 

After  fervice  of  a  writ  •f  execotion  of 
a  decree  againfl  a  corporation,  the 
next  procefs  is  a  Diftringas.  and  after 
that,  a  fequefbation,  which  being  <Mice 
awarded,  they  can  never  after  come 
and  pray  to  en(er  their  appearance* 
as  they  nught  have  done  on  the  DiC* 
tringas,  which  iffues  for  that  very 
purpofe,  to  compel  them  to  appear; 
but  the  appearing  being  pafl,  the 
procefs  muft  go  on,  becaufe  the  ap- 
pearance being  only  in  favour  of 
liberty,  can  be  of  no  fervice  to  a 
corporation,  which  cannot  be  com- 
mitted 128 

Cot)euant0« 

Baron  and  feme  grant  a  waterconrfe 
through  the  feme's  lands,  with  cove- 
nants for  them,  their  heirs  and  affigns^ 
to  cleanfe  and  keep  it  in  repair,  and 
fuffer  a  common  recovery  to  eftablifh 
the  grant ;  this  is  not  a  perfonal  co- 
venant, as  to  the  baron  and  feme,  bat  a 
covenant  which  runs  with  the  land, 
and  Hiall  bind  the  affignecs,  being 
made  good  by  the  recovery  39 

Coffjj/ 

PlaintifPs  daughters  by  a  fccond  Futtar, 
brought  their  bill  againft  the  defend- 
ant's  daughters  by  a  firft  FtH/er^  to 
prove  ttieir  fatlier's  will,  whereby 
lands  were  devifed  to  be  foldj^  to  raifc 
plaintiffs  portions ;  and  oh  a  trial  at . 
bar,  and  verdidt  for  the  will,"  defend- 
ants ordered  to  join  in  a  fale,  but  were 
allowed  thdir  coXts,  both  at  law  and  in 
equity  93 

Pauper  to  have  no  more  cofts  than  he  was 
out  of  pccket  219 

Where  a  truftce,  who  readily  fubmits  td 
account,  fhall  pay  lip  cofts^^  though 
found  in  arrear  254 
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Vide  d^qtuttp^ 

A  Court  of  equity  can  fet  afide  a  frau- 
dulent conveyance  without  a  trial  at 
law  pAgt  14 

A  will  as  well  as  a  deed>  may  be  fet 
aiide  in  Chancery  for  fraud  or  circum- 
vention 123 

Chancery  will  not  grant  a  perpetual  in- 
jundion,  though  the  party  has  had 
five  verdifls  in  ejedmeots  at  law,  un- 
lefs  there  be  fome  ingredient  in  the 
caufe>  which  gives  the  court  jurifdic* 
tion,   as  truft,  fraud,  accident,  kic, 

261 

A  man  who  has  been  60  years  in  ^f- 
feflion  of  a  watercourfe  may,  be  qmet- 
cd  therein  by  decree  and  injundion  in 
equity,  though  he  has  not  eftablilhed 
his  right  at  law  ^  ^ ^'  i  3 ' 

In  cafes  in  which  Chancery  and  die  Spi- 
ritual Courts  have  a  concurrent  jurif- 
didion.  Chancery  will  not  hinder  the 
Spiritual  Courts,  being  firft  poflefled 
of  the  cafe,   from  proceeding  in  it 

The  Spiritual  Courts  cannot  oblige  a 
guardian  to  pay  intereft  for  the  in 
Suit's  money  in  his  hands,    though 
they  will  compel  him  to  give  fecnrity, 
but  Chancery  will  do  both  547 

Chancery  will  grant  an  injundkion  to 
flay  the  hufl>and's  preceedings  ^n  the 
Spiritual  Court,  for  a  legacy  givei^  to 
his  wife,  becaufe  tliat  court  cannot 
oblige  him  to  make  an  adequate  pro- 
vifion  on  her  548 


SDebt0«   Ctetritor  9nti  SDebtot^ 

ONE  devifes  all  his  real  and  per- 
fonal  eftate  for  payment  of  his 
debts  and  legacies,  and  dies  »  a  credi- 
tor obtains  judgment  againft  the. exe- 


cutor, and  then  he '  and  fome  ctKer 
creditors,  wh*  had  not  obtamed  judg- 
ments, bring  their  bill,  and  had  a 
decree  for  fale  of  the  eftate,  and  to  be 
paid  their  debts  in  proportion;  the 
judgment -creditor  received  feveral 
dividends,  after  hanng  proved  his 
debt  before  the  Mailer,  then  petition- 
ed for  a  rehearing,  upon  pretence* 
that  he  being  a  judgment-creditor, 
ought  to  have  a  preference  before  the 
other  creditors,  at  leaft,  out  of  the 
perfonal  eftate;  but  the  other  credit 
tors  having  joined  in  the  bill,  and 
contributed  to  die  charges  of  the 
fait,  and  feveral  dividends  being  made, 
puribant  to  a  decree,  the  court  Woold 
not  alter  ii;  and  held,  that  if  any 
preferences  were  to  be,  the  plainti^ 
ought  to  bring  what  he  received  into 
Hotchpot,  and  that  he  ought  to  uke 
either  all  law  or  all  equi^     P-age  190 

MThere  a  perfon  who  has  a  oill  of  fale  of 
goods,  tor  fecuring  a  fum  of  money* 
mall  be  prefcrrea  to  a  judgment- 
creditor  a8j 

Whether  a  judgment-creditor  may  as 
well  fecure  himfelf,  by  buving  in  a 
pri^p  in(;^nibrance«  as  a  third  mort- 
gagee may,  by  uking  an  aflignmenC 
'of  the  firft  mortgage  494 

A  term  in  truft  to  ralfo  any  fum,  not 
exceeding  i^oqi,  for  payment  of  debts 
he  fhould  owe  ar  his  aeatb,  and  after, 
borrows  lOooA  afterwards  appoints 
truftees  to  pay  that  1000/.  and  dies 
indebted  to  leveral  others,  yet  the 
looo/.  to  take  place,  according  to  the 
appointment,  and  not  to  be  divided 
amongft  all  the  .creditors  44 

One  by  will,  devif<s  the  furplus,  after 
debts  and  legacies  paid,  to  his  wife, 
and  makes  d.  and  B,  his  executors  ; 
the  creditors  compound  for  lefs  than 
their  full  debu,  from  an  apprehenfion 
there  was  not  aiTets,  but  auets  after- 
wards came  in :  on  a  bill  by  the  wife, 
for  an  account  of  the  furplus,  the  ex- 
ecutoni  would  have  let  in  the  creditors 
to  their  full  debts,  which  would  have 
reduced  the  furplus  to  little  ;  but  the 
coivt  wpuld  not  i^i  afide  thi<  co^ipo- 
P  P  4  iition. 
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fittoA»  tbe  creditors  having  no  bill  for 

thatparpofe  P^^'99 

l^hatairpofidon  (hall  be  iraudalent  and 

voluntary^  as  to  creditors 

^7S*  370p 377s  5*0 

A  decree  in  Chancery  agunfl  an  execu- 
tor, preferred  to  a  jodgment  at  law 
againft  him,  being  prior  in  time      79 

Decree  to  fet  afide  a  deed  in  i638> 
whereby  a  deed  in  1684  took  place, 
being  iigned  and  enrolled,  and  after 
diat,  the  lands  in  the  Mt  deed  being 
dovifed  to    be  ibid  for  payment  of 

.  debtSj^aoda  bill  brought  to  have  them 
fold  accordingly,  and  to  have  the  be 
nefit  of  the  firft  decree,  has  opened 
that  decree  again^  and  left  the  de 
fendants  at  liberty^  to  controvert  it 
over  again  134 

Decree  eqoal^  to  a  jodgment  at  law    179 

Wihat  ihall  be  faid  to  be  an  error,  ap- 
pearing in  the  body  of  the  decree 

a6o 

One  who  lends  money  on  a  fecurity, 
which  he  is  advifed  by  a  lawyer  to 
be  a  good  one,  yet  if  it  proves  other- 
wife,  and  he  had  notice  that  another 
made  title  to  it,  he  maft  deliver  up 
all  the  writings  relating  to  it,  bat  not 
the  mortgage  deed,  for  there  may  be 
covenaiits  in  that  for  payment  of  the 
money  548 

When  a  bill  is  exhibited  for  a  general 
difcovery  of  deeds,  not  necefUry  for 
the  plaintiff  to  annex  the  ufual  affida- 
vit, that  he  has  them  not  in  his  cuf- 
tody  536 

SDefcettt  attH  fdurc^are^ 

A  feme  purchafes  a  church  leafe  to  her 

and  her  heirs,  for  three  lives  and  dies, 

•  leaving  an  infant  daughter,   two  of 

the  lives  die,  the  infant's  guaitUan 


renews  the  leafe ;  this  is  a  new  ac* 
quiiition,  and  ihsdl  go  to  the  heirs  of 
ue  part  of  die  hthcr  Fai$  319 

Wheie  a  devifee,  who  is  heir  at  law, 
fhall  take  by  porchafe,  and  not  by  dc- 
fcent  22^ 

Devife  of  lands  to  A.  ioi^iStt  remain, 
der  to  fuch  child  or  children  as  fiioald 
be  living  at  his  death,  and  to  their 
heirs,  A.  paying  40  /.  to  B.  this  is  a 
charge  not  only  on  ^.'s  eftate  for  life« 
but  adfo  on  the  remainder  27 

One  devifes  all  his  goods,  chattels,  and 
eilate  whatibever,  on  condition  to  pay 
his  debts  and  legacies,  thefe  wt^-ds 
pafs  his  real  eftate,  he  having  by  will 
devifed  a  considerable  legacy  to  his 
ddeft  (on,  and  other  legacies,  and 
the  furplus  of  his  efiale,  after  his  wife's 
death,  to  be  equally  divided  between 
his  four  children  57 

If  lands  are  devifed  to  one  generally,  he 
takes  but  an  eflate  for  life,  nnle^  it 
appear  plainly,  the  teftator  intended 
him  a  greater,  or  that  he  is  like  to  be 
a  lofer,  or  his  perfon  chargeable      68 

A^  feifed  in  fee,  devifes  sUck  Acre  to 
B,  for  life,  and  devifes  to  C  all  Ids 
lands,  not  before  devifed,  to  be  Ibid 
ibr  payment  of  debts,  by  this  devife  of 
all  nis  lands,  lie.  the  rever£oa  of 
Black  AcT$  paJfes  to  C.  aoa 

A.  devifes  50/.  to  his  heir  at  law,  and 
gives  his  wife  all  the  reft  and  refidue 
of  his  real  and  perfonal  eilate,  and 
makes  her  executrix,  thefe  words  pafe 
a  fee  to  the  wife  264 

Lands  articled  for,  pafs  by  a  devife  of  all 
a  man's  lands,  eipecially  if  the  teftator 
had  no  other  lands  520 

Devife  of  lands  to  A.  and  the  heirs  male 
of  his  body;  A*  dies  in  the  life- 
time of  the  teftator,  leaving  iflue^ 
the  devife  is  void,  and  the  iflne  cannot 
take  440 

A.  devifes  lands  to  the  Drapers  Com* 
pany  in  truft,  to  convey  to  B,  for 
life ;  remainder  to  his  firft,  &r.  fons« 
for  their  lives  fuoceffively^  and  fo  tQ 

their 
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their  ifliie  male  tat  dieir  lives  only, 
though  this  be  a  vain  attempt  to  aeate 
^  perpetuity,  yet  the  truftees  iball 
maice  as  ftn&  a  iettlementi  as  may 
be,  making  all  the  peribns  in  being, 
bi|t  tenants  for  life,  but  the  limita- 
tion to  the  Ion  unborn  mu(t  be  in  uil 

A*  devifts  to  her  mece  in  tlus  manner^ 
/  v^aki  mj  meet  G.  executrix  of  ail 
my  goods,  lands  and  chattels,  and  dies, 
not  naving  an^  leafehold  intereft,  yet 
her  lands  of  inheritance  pais  not  by 
thefewgrdi  471 


IWnit  for  f  iiimtent  of  IDAttf* 

Devife  of  the  rents  and  profits  of  lands, 
till  his  fon  attain  21,  towards  pavment 
of  debts,  and  if  my  fon  die  before 
2i,  my  debts  being  paid,  then  to  A. 
The  fon  dies  before  21  •  yet  the  rents 
and  profits  not  only  till  he  would  have 
attained  21,  bnt  sufo  beyond,  till  the 
debts  be  paid,  ihall  be  applied  for  that 
purpofc  ^  34 

if,  devifes  in  thefe  words.  Imprhnis,  I 
ivili  and  devije,  that  all  my  debts  and 
Ugacies  and  funerals,  JhaU  be  paid  and 
fatisfied  in  the  firft  place ;  thefe  words 
amount  to  a  charge  on  the  real  eftate, 
if  the  perfonal  is  not  fufficient  for  that 
purpoie  43© 

A  man  by  will,  recites  his  debts,  and  then 
fubje^  his  real  eftate  for  the  payment 
thereof,  though  he  is  miftaken  in  fome 
of  the  ftms  recited,  yet  all  his  debts 
ihall  be  paid  10 

^ere  the  teftator  makes  a  particular 
provifion  out  of  his  real  ^ftate,  for 
the  payment  of  his  debts,  the  perfo- 
nal edate  (hall  not  be  liable  to  them 

45 1 
^  man  has  iflue  a  (on  and  Ibnr  daugh- 
ters, he  fettles  lands  on  himfelf  for 
life,  remainder  for  21  years,  for  raifine 
5000/.  daughters  portions,  2000/. 
^hereof  to  be  paid  the  eldeft ;  re- 
mainder to  the  fon  in  tail ;  remainder 
If;  iumfclf  in  fee  \  the  fon  dies  with- 


out ifliie,  and  after,  the  fother  devUee 
the  land  to  his  four  daughters  eaually^ 
yet  held,  that  the  eldeft  fhould  havo 
loooil    more  than   any  of  die  reft 


A.  devifed  a  term  for  years  to  his  wile 
for  life,  and  after  her  death,  to  the 
child  (he  was  then  enJUnt  with;  but 
if  fuch  child  died  be(ore  21,  then  he 
devifes  one  thiid  part  of  the  faid  term 
to  his  wife,  whom  he  made  executrix : 
the  wife  not  being  enfient  at  the  lime 
of  the  devife,  held  firft.  That  the  de-. 
vife  to  her  was  good,  though  the  con-' 
tingency  never  happ*ened.  SecondW^, 
That  flie  (hould  have  the  undifpoM 
(Urpltts  of  the  perfonal  eftate,  and 
not  to  go  in  a  courfe  of  adainiftratioa 

316 

A.  devifes  lands  in  truft*  after  debts  paid, 
to  convey  the  premifles  to  the  heira 
male  of  the  body  of  ^.  the  teftator'« 
great-mndfather,  C  is  the  heir  male 
of  the  body  of  ^.  but  nqt  heir  general, 
there  being  a  daughter  of  an  elder 
breaker,  who  is  heir  general.  Whether 
the  truftees  are  to  convey  to  C.  as  C» 
would  be  well  entitled  to  uke  as  heir 
male  by  defcent,  fo  he  is  fufiiciently 
defcribed  to  tal^e  by  purchafe 

442,461 

By  a  devife  to  children  and  grandchil* 
dren,  none  can  take  but  thofe  who  are 
in  {^  at  the  time  of  the  making  of  the 
will,  unlefs  there  are  future  words, 
which  (hew  the  teftator's  intent      470 

One  devifes  to  his  wife  for  life ;  remain- 
der to  his  grand-daughter,  who  was  heir 
at  law,  for  life ;  remainder  to  his  own 
heirs  male :  a  nephew^  sdthough  he  be 
next  heir  male.  Cannot  take  by  virtue 
of  this  laft  limitation,  not  having  both 
parts  of  ^e  defcnptioq  verified  m  him 

589 

a>eftier  of  tBe  perfonal  ««ate» 

A.  devifes  to  hia  wife  1200/.  and  gives 
her  all  the  goods,  chattels,  plate» 
jewels,  houftuSd-ftttfiT,  and  fihock  bo* 
longing  to  houfo  at  N*  tfioJ.  which 

^e 
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the  teftator  had  m  ready  money  in  the 
hoafe,  will  not  pafs  Page  8 

One  fettles  a  home  on  his  daughter  for 
life,  with  remainders  over,  and  then 
by  will  devifes  the  goods  and  fiimi- 
tnre  of  the  hoofe,  to  fuch  peribns  as 

'  were  to  have  the  houfe  after  his  death ; 
by  the  fettlement>  the  goods  and  fur- 
niture fhali  go  according  to  the  devife, 
and  (hail  not  be  under  the  power  of  the 
firft  taker  to  difpofe  of,  nor  fubjeft  to 
her  or  her  hu (band's  debts  26 

A.  devifes  to  his  nephew  5  /.  per  ann. 
(without  laying  to  his  executors  or 
^adminiftrators)  to  be  paid  him  during 
his  the  teftator *s,  wife's  life,  whom 
he  made  executrix,  on  condition,  that 
he  demeaned  himfelf  civilly  to  her  ; 
by  his  death,  the  5  /.  per  ann.  is  de- 
termined 173 

By  a  devife  of  all  rings  and  houihold 
goods,  plate  ttfed  in  the  houfe,  does  not 
pafs  207 

A  devife  of  the  furniture  and  pi^ures  at 
the  houfes,  ^.  B,  and  C.  palfes  not 
plate*  which  the  teftator  conftantly  nfed, 

'  and  removed  with  him,  when  he  went 
from  one  houfe  to  another  25 1 

Mxecuteiy  Devi/e.    Vide  fiemafnDeC. 

A  devife  of  a  term  to  A.  his  heirs,  exe- 
cutors and  afligns  forever,  but  if  he 
die  before  2 1 ,  without  iftUe,  remainder 
over  ;  this  remainder  is  good     15*96 

One  devifes  all  hi3  lands,  alter  the  death 
of  his  executors  to  A-  and  his  heirs 
for  ever,  but  if  he  die,-  leaving  no 
fon,  then  to  B.  this  is  a  eood  exe- 
cutory devife  to  B.  if  A.  'dies  with- 
out iffue,  becaufe  the  contingency 
muft  happen  within  the  compafs  of  a 
life  67 

L'-mii  ition  of  a  fee  upon  a  fee  01^  a  con- 
tingency to  happen  within  a  reafon- 
able  compafs  oi  time,  no  peipetuity 

72 

TPhe  fcrvants  of  a  grazier,  driving  of  a 
flock  of  Ibecp  to  Lami$H,  are  encou- 


raged by  an  innkeeper^  to  pot  th« 
iheep  into  paftare-gronnds  begging 
to  the  inn ;  the  landlord  feeing  tbm 
fheep,  confents  they  fhall  ftay  there 
one  night,  and  then  diftrains  them  for 
rent;  grazier  relieved  againft  this  (Uf- 
trefs  Page  7 

There  being  zo  years  of  a  rent-charge 
in  arrear,  the  cattle  of  a  neighbour 
came  on  the  lands,  out  of  which  it 
iifued,  and  were  diftrained,  but  equity 
relieved  8 

JBDiihrilittttdtu 

A  ]>erfon  dies  inte&ite,  leaving  one 
child,  the  whole  perfonal  eftace  bc- 
lones  to  him,  within  the  Statute  of 
Diftributions  zt 

The  fon  of  a  dead  uncle  not  entitled 
to  a  diftribution  with  a  living  uncle 

28 

A,  has  three  brothers,  one  dies,  leaving 
two  children,  another  three,  and  the 
third  five ;  then  J.  dies  inteftate  ;  the 
diftribution  ftiall  be  per  Capttay  and 
not/er  ^//r/«i,being  all  next,  of  kin  ia 
equal  degree  54 

A,  aevifes  to  B*  and  C.  his  wife's  chil- 
dren, (as  he  called  them,  not  owning 
them  to  be  his)  10/.  apiece,  and  no 
more,  and  gav^  the  ch4dren  that  he 
owned  conmierable  legacies:  B,  and 
C.  fliall  come  inf  for  a  ftiare  of  the  an^ 
difpofed  furplus,  for  the  words  of  ex- 
clufion  muft  be  taken  ftridUv  169 

A  man  devifes  his  perfonal  eftate  to  the 
ufe  of  his  relations,  without  fpedfy. 
ing  any  in  particular,  it  (hall  be  di£» 
tril)uted  according  to  the  Statute  of 
Diltributiqna  4pi 

The  g^an4n\other  is,  entitled  ^o  a  difoi* 
buuon  of  the  grandchild's  peribnal 
eftate,  in  exdufion  of  the  uncles  an4 
aunts  527 

The  degree^  of  proximity  in  the  coo* 
ftrudion  of  the  Statute  of  Diftribu- 
tions ;  the  degrees  of  proximity  are  to 
be  comouted  according  to  the  dvil 
law,  su\a  not  the  canon  law  5^93; 

lhueiti% 
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Donatio  Caafa  Mortis* 

Donatio  Can/a  Mortis,  what  it  h. 

Page  269 
The  nature  of  a  Donatio  Cau/a  Mortis, 
in  what  it  diftrs  from  a  will,  the  evi- 
dence to  prove  it  maft  be  very  ftrong 

300 

A  dowreTs  fh^ll  not  have  the  affiftance 
of  a  court  of  eqnity»  tofet  aiide  a  term 
for  years  againft  a  purchifer,  j/ech 
of  a  joinuefs  ;  bat  againft  an  heir  at 
law,  a  dowrefs  has  been  let  in   65, 97 

Devife  of  lands  to  a  man's  wife,  who 
was  entitled  to  dower,  without  faying 
in  recompence  or  fatisfadion  of  her 
dower,  held  to  be  a  volontary  gift» 
and  no  bar  of  dower  ^  133 

Where  equity  will  remove  a  (atisfied 
mortgage  againft  the  heir,  in  favour 
of  a  dowrefs  133 

A  dowrels  has  a  right  to  redeem  "a 
mortgage,  and  hold  over  till  fatisfied 

137 
A  dowrefs  ftiall  have  the  truft  of  a  fa- 
tisfied term  removed  againft  the  heir 
at  law     K  241 

A  man  before  his  marriage",  vefts  the 
legal  eftate  in  truftees,  in  truft  for 
him  and  his  heirs,  equity  will  not 
affift  the  wife  in  recovering  her  dower 

336 


I 


F  a  man  give?  his  wife  p)wer  to  di- 
vide his  eftate  amongft  ms  three  chil- 
dren, Ihe  mull  do  it  equally  256 


Bqnity  will  not  relieve  againft  the  terms 
of  an  agreement,  though  it  may  feem 
in  nature  of  a  penalty  ^02 


Whether  eqoity  can  give  relief  on  the 
Statute  againft  Fraudulent  Devifes^ 
being  mtrodudion  of  a  new  law 

.  Page  iq8 
A  matter  examinable,  and  already  de- 
termined at  law,  yet  equity  may  give 
relief  in  it  23  j 

Equity  has  power  over  trnft-money,  an4 
may  therefore  decree  it  a  wife  for  all* 
mony   ^  '    ^  239 

Equity  will  permit  a  devifee  of  landi, 
upon  condition  to  pay  feveral  fums  of 
money  at  a  ftated  time,  to  cut  down 
timber  for  that  purpofe,  daring  the 
life  of  a  jointrefs  15 

One  covenants  on  marriage  articles  to 
pay  1 0000/.  within  fix  months  after 
his  death,  and  after  growing  old  and 
infirm,  covenantee  would  have  obliged 
him  to  have  given  fecurity,  but  the 
court  held,  that  they  would  not  alter 
this  agreement  of  the  parties,  or  make 
it  better  than  they  themfelves  had,  and 
though  executors  mij^ht  be  obliged  to 
give  better  fecurity  tor  legacies,  pay- 
able infitturo,  that  is,  becaufe  they  are 
in  nature  of  truftees,  and  there  is  no 
agreement  one  way  or  another        89 
Plaintiff  had  feduced  his  wife's  fifter,  and 
had  feveral  children  by  her,  and  gave 
her  fome  bonds  for  payment  of  money» 
as  a  provifion  for  her,  and  her  chil- 
dren ;  and  thefe  bonds  being  fued,  he 
brought  a  bill,  fuggefting  that  the 
bonds  were  given  for  no  valuable  con- 
iideration,  but  was  difmiffed  with  good 
colb,  having  no  fort  of  equity        1 14 
Where  one  recovered  in  trover  againft 
a  fervant  of  the  African  company, 
equity  would   not   relieve,    becaufe 

SlaintiiT  in  equity,  might  at  law  have 
efended  himfelf,  but  decreed,  that 
the  company  fhould  indemnify  the  fer- 
vant, and  that  the  plaintiff  at  law 
(one  of  the  defendants  ineauity)  might 
profecute  the  decree  in  the  fervant's 
name  221 

Equity  will  not  decree  mefne  profits,  un- 
lefs  in  cafe  of  an  infant,  or  fome  other 
particular  circumftances  252 

Equity  will  not  relieve  againft  fuch  fecu- 
rides,  as  the  party  voluntarily  enters 

1  into. 
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into,  ihragh  it  will  aguaft  the  penally 

Fagi  266 

Eqtzity  will  reHere  asftinft  one  who 
ligreed  to  enter  into  bond  as  furety/ 
though  by  ffiiftake,  he  wa»  not  bonnd 
by  law  ^  *       J09 

Js  equity*  money  is  ibmetimes  confider- 
ed  M'kmd,  and  lands  as  money    400 

Vid.  543 

A  conrt  of  eqmty  will  not  only  gnuit  ixi 
injiiA^Uon  to  ftay  tenant  for  life,  with- 
(pnt  impeachnent  of  wafte«  from  de- 
iadn^  the  manikm^honre,  but  will 
Hkewife  oblige  him  to  pat  it  in  the 
fime  ^igbt  454 

Equity,  m  ibme  cafes*  wall  qniet  men  in 
their  pofieffions,  though  they  have  not 
cftaUilhed  their  right  5  3 1 


|»ands«re  devifed  to  tmftees  to  fell,  and 
oat  of  the  money  ariAng  by  the  fale, 
among  other  fonu,  to  pay  10  his  heir 
9K  law  100  A  and  no  difpofition  is 
made  by  the  tefiator  of  the  farplus  of 
his  eftate,  the  land  flull  not  be  torn- 
cd  into  perfonal  efiate,  nor  more  fold 

'  than  is  neceifary  to  pay  the  legacies, 
and  the  heir  iha|l  have  the  furplus  162 

Vid,  541 

Mortgage,  when  tP^  be  confidered  as  real, 
when  as  perfonal  efbtte  265 

^al  efbtte  made  liable  to  a  legacy,  the 
|)erfonal  not  proving  iuiBcient 

288,449 

^fottof  ji^aH^  ntihen  to  ii  appb^d  in  ^a/e 
o/tbei^eaL 

4*,  makes  J?,  his  executor,  and  devlfes 
to  him  20/.  and  his  real  cftate  to  J.  N. 
upon  condition  that  he  pay  his  debts 
and  legacies ;  in  this  cafe,  the  perfo- 
nal eilate  ihall  be  ^plied  in  eafe  of 
the  real,  in  difcharging  the  debts  and 
legacies  2 

ipiaretfaaus  of  the,  whole  eftate,  ihall 
have  thp  benefit  of  the  |>erfpn4  c4ft^« 


bat  a  devifee  •f  particular  lands  Aall 
not     ^  Pagi  J.  Vid,  477 

One  devifes  his  real  efbte  for  the  pay- 
'  ment  of  his  debts,  and  the  overphu 
he  Ktves  to  his  {iSatx^^  and  devifes  his 
perfonal  efUte  to  his  wife,  whom  he 
makes  exeCatrix  ;  the  wife  fhall  have 
the  perfonal  eftate  exempt  from  debts 

«o'*  457 

One  Witnefi  againfl  the  defendant's  an* 
fwer,  not  Efficient  to  groand  a  deciee 
on  ,  19 

Exemplification  of  pirt  of  a  patent  not 
fnflcred  to  be  read  in  evicbnoe        59 

One  having  order  to  prove  a  deed  mivm 
nfctf  at  the  hearing  not  allowed  to 
prove  the  witnefies  hands,  ^Ky  being 
dead,  bat  had  leave  to  examine  in  the 
office  to  prove  the  deed,  thoi^h  pnb- 
licatiott  was  pa£fed  6^ 

Counterpart  of  ^  fettlement»  admitted 
fafficient  evidence  of  the  fettlement, 
and  a  conveyance  deoeed  pofoaat  to 
it     ^  n6 

Depofitions  taken  in  a  caofe  wherein 
tenant  in  tail,  or  die  fadier,  is  onfy 
tenant  for  life,  remainder  to  the  foo^ 
cannot  be  read  againft  the  fon       21a 

No  proofs  to^  be  read  in  the  Hoofe  of 
Lords,  which  were  not  made  afe  of  in 
Chancery  21a 

The  anfwer  of  a  fnperannnated  peHon» 
put  in  by  guardian,  (hall  be  read 
againft  him,  as  an  anfwer  of  one  of 
full  age,  Jttis  of  as  infant  who  is  to 
have  a  day  to  fhewcaufe  229 

Parol  evidence  admitted  toalcertain  die 
perfon,  the  teftator  mtended  ffaoold 
take  a  legacy  229 

A  witnefs  incompetent  being  interefied, 
may,  on  a  rclcafc  given  lum,  whereby 
he  becomes  difinterefled,  be  examinea 
again  ;|fo  a  witnefs  at  the  hearing,  re« 
jedted  to  be  read  bacaufe  incerefted, 
yet  on  a  releafe  given,  was  examined 
again  on  the  account,  and  allowed 
good  on  ^ceptions  to  a  Mafler's  re- 
por^  234 

A  plainoff 
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A  pl^ntiff  in  «  caufe,  cannot  be  made  a 
witnefs,  but  a  defendant  may,  bccaufc 
he  is  forced  into  the  caufe    Fagi  41 1 

Six  hundred  pounds  allowed  for  fim^- 
rals,  in  reipeft  of  the  tcfkator's  qua- 
lily,  and  bemg  buried  in  his  own  coun- 

Anwccctttrix  harag  money  in  the  hands 
of  T.  S.  to  a  fliare,  whereof  ihe  was 
cndtKd  in  her  own  right,  intrufts  J.  S. 
to  put  it  out  at  intereft  for  her,  which 
he  doei,  and  the  fccurity  proves  dc- 
feaive,  Ihe  ftall  not  anfwer  the  Jols  to 
the  other  legatees  or  iharers  49 

Executor*  who  aU  join  in  a  fide,  ihaU 
be  aU  charged,  though  one  only  re- 
ceives tlMS  money.  Jtcus  of.  truftees 

>73 

Where  an  executor  may  ^$^^^,}J9 

After  a  bUl  and  tnfwcr  put  in,  the  cxe- 
cntor  voluntarily  paid  a  bond  debt, 
and  allowed  on  the  account,  becaufe 
he  might  by  confcffing  judgment,  have 
prcfOTed  him,  and  no  difference  m 
ieaibn  where  paid  without  fuch  ccm- 

fcffinff  * 

A  legacy  given  a  child  by  a  danger, 
at  die  duld's  death,  vefts  m  the  father 
by  the  Statute  of  Piftributions,  al- 
though he  took  not  out  adroiniftrauon 
.tofuchchUd  ^   ^        ^^ 

An  executor  or  overfc^r,  who  has  power 
by  the  will  to  aft  in  every  thing  for 
the  advanuge  of  an  infant,  may  lay 
out  part  of  wc  peribnal  eftate  in  the 
purdiafeoflands,inthcinfant'sname; 
but  if  he  lends  the  money  on  a  bad  fc- 
curity, he  muft  anfwer  it  out  of  his 
own  pocket  ^   .  .^  *7S 

An  executor  or  admmiftrator  paying 
iway  the  affcts  in  iatisfying  funplc- 
contraa  debts,  can  have  no  relief  in 
equity  againft  a  bond  debt,  although 
thcyhadnonodceofit  534* 

An  executor,  who  duly  admmiftratcs  the 
affets,  Ihall  not  be  prejudiced  by  an 
accident  which  happens  after        5  40 


Whm  mi  ExecKfsf  JkaU  ti  hii  it 

A.  by  will  gives  fevcral  legacies  to  his 
relations,  amounting  to  near  the  value 
of  his  efliate,  and  makes  B.  and  C.  his 
exectttoxs,  ao4  gives  thiem  v^L  and 
intreats  them  to  take  the  trouble  of 
getting  in  his  eftate ;   teftator  lives 
10  years  after,  a^d  actjuires  an  addi- 
tional e^te,  decreed  the  furviving  ex- 
ecutor, but  an  executor  in  tru&,  and 
that  the  new-acquired  eftate  (hould  go 
to  the  legatees  in  proportion  Fagt  iz 
I^ands  devitod  to  be  told  for  th^  payment 
of  debts*  and  thaft  the  £nrolus  ihould 
be  deemed  pact  of  the  uftator's  per- 
fonal  eftate,  and  go  to  his  executors, 
and  gives  his  executors  100  Z.  apiece 
as  a  legacy  ;   the  fiurplus  decreed  « 
truft  m  the  executors,  and  fubjeft  to 
diftribution ;  for  the  diredion  concern- 
ing the  furplus,  was  only  to  exclude 
the  heir,  not  to  |ive  it  to  the  execu- 
tors in  their  own  right  81,9s 
A  hufband  devifes  his  library  of  books 
to  J.  except  10  books,  fuch  as  his 
wife   ihould  choofe>  and  iqade   her 
executrix ;  this  exception  of  the  10 
books  held  not  fuch  a  devife  to  the 
wife,  as  ihould  exclude  her  from  the 
furplus  *3' 
J.  made  B.  and  C.  executors,  and  dp- 
viied  feveral  legacies  to  B.  but  made 
no  difpoiition  of  the  fiirplus  of  his 
perfonai  eftate;  the  executors  ihall 
c<Hne  in  equally  for  their  ihare  of  tho 
furplus,  notwithftmnding  the  legaciea 
devifed  to  one  of  them  ;  but  if  a  bill 
had  been  exhibited  by  the  next  of  kin, 
o^  whether  they  ihould  not  both  be 
Gonfidered  as  truftees,  as  to  the  furplus 
325.  Fid,  566 

Exemplification  of  part  of  a  patent,  W)t 
fuffcrcd  to  be  read  in  evidence,  not- 
withftanding  the  ftatutcs  of  3  and  4 
of  Ed'Uf.  VI.  and  iJ.-S/r*.  wh«re  the 

other 
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oilier  fide  have  no  time  to  confalt 
die  patent  foIU  and  fo  may  be  ftir- 
prized  by  an  imperfed  exemplifica- 
tion Page  5^ 

t,yi^tA\tiwi  of  iliaBotti04 

An  agreement  to  make  a  leafe  with 
ujuai  ctyvtnants,  fhall  be  intended  ufual 
all  over  England ^  and  not  thofe  in  that 
particular  county  where  the  lands  lie 

A.  devifes  to  B.  and  C  his  wife's  chil- 
dren, as  iie  called  them>  not  owning 
them  to  be  his*  10  j.  apiece,  and  no 
more,  aild  gave  the  {Jiildren  that  he 
owned  confiderable  legacies,  B,  and 
C.  fhall  come  in  fot  sl  ma^ e  of  the  un- 
difpofed  furplus,  for  the  words  of  ex- 
claiion  muft  be  taken  ftrifUv  169 

Words  of  reconunendation  ana  defire  are 
in  a  will  expounded  a  devife  202 

A  limitation  to  one  and  his  ifliie  procrea- 
i/'s,  takes  in  thofe  born  after ;  to  one 
and  his  i&Xit  procrtandis,  extends  to 
thofe  born  before  ^91 


able  there,  and  if  fet  afide*here,  ytf| 
the  Exchequer  might  carry  on  the  pro- 
cefs,  till  the  debt  cleared,  s^oording 
to  the  courfe  of  the  court      P^^i  i  r  » 

<lirtinguil&tttenn 

A.  on  his  marriage  gave  a  bond  of  600  /. 
with  a  warrant  of  attorney,  to  confefs 
judgment  thereon,  defeafanced  on 
payment  of  300/.  to  his  wife,  if  ih« 
lurvived;  afterwards  fhe  joined  with 
him  in  a  conveyance  by  fine  of  his 
real  eftate ;  held  that  this  extingoifh- 
ed  her  fight  or  any  lien  created  by  this 
judgment  on  the  real  eftate  333 


By  an  Extent  in  Aid,  taken  out  by  a  fim- 
ple-*contra&  creditor  againft  himfelf, 
and  the  debt  found,  he  preferred  him- 
felf to  bond  creditors,  who  had  reco- 
vered judgment  againft  the  executor, 
the  executor  not  releafable  in  equity. 
Sed^  ^    ly 

An  Extent  in  Aid  is  taken  out  by  the 
king's  receiver,.againft  his  own  debt- 
or, againft  whom  a  commiffion  of 
bankruptcy  was  before  awarded;  and 
the  affignees  under  the  commiffion  of 
bankruptcy,brought  their  bill  in  Chan- 
cery to  fet  afidc  the  Extent  in  Aid,  and 
after  1 5  years  pendency  of  the  fuit, 
at  the  hearing  the  bill  was  difmiffcd, 
for  that  the  court  of  Chancery  had  no 
jurifdiftion  in  cafes  of  this  nature, 
which  were  only  proper  for  the  Exche- 
quer, being  the  court  of  the  king's 
revenue,  and  from  which  the  Extent  in 
Aid  iffued,  and  therefore  only  examin- 


JFine  anb  i^oit^ttaim^ 

FINE  fraudulently  obtained  and  ra- 
fures  in  fevcral  parts  of  It  to  maka 
it  correfpond  throughoat,  a  crime  in 
the  officers  w]^  did  it,  but  no  caufe  £or 
fetting  afide  the  fine,  or  for  a  recon- 
veyance of  the  eftate  in  equity,  and 
the  examination  proper  only  in  the 
court  where  the  fine  was  levied     15a 

Devlfee  fof  life,  reminder  over,  coih- 
mits  a  forfeiture  by  levying  a  fine, 
and  msiking  a  mortgage,  for  which, 
on  ejeflmcnt,  the  remainder-man  re- 
covered, yet  the  moftgagee  having  no 
notice  of  the  will,  £id  a  decree  to 
hold,  during  the  life  of  the  mortgagor, 
and  the  rather,  for  that  the  mortgagor 
had  made  an  affidavit,  that  there  waa 
no  will,  and  that  he  was  heir  at  law 

icS 

Hulband  and  wife  by  marriage  fcttJe- 
ment,  are  made  tenants  for  life,  re- 
mainder to  their  firft  and  other  fons 
of  the  marriage  fucccflivcly  in  tail 
male  ;  after  the  birth  of  their  eldeft 
fon,  and  feven  other  children,  they  by 
Icafc  and  relcafe  and  fine,  mortgage 

the 
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Ae  Uiids ;  dus  it  t  fbrfdtiirej  and  the 
mortgagor  muft  lofe  his  money 

Ph^  591 
Forfeitare  by  a  copybold.    Fidi  Copp^ 

iforeigtt  ^Att9^ 

An  agreement  made  at  Pans^  on  the 
marriage  of  two  French  people,  toach- 
ing  the  wife's  fbrtane,  decreed  here 
to  be  executed  accordinc^y  207 

A  native  of  Holland,  poiTcfled  of  a  per- 
fi>nal  eftate*  b6th  there  and  in  Eng* 
land,  and  making  his  will  in  Hollsmd^ 
how  it  muft  be  conibrtted*  fo  as  to  take 
effsfk,  notwithftandbg  the  difference 
between  the  laws  of  ^ck  country  577 

jI,  being  to  procure  1000  A  for  B.  bor- 
rows It,  and  pays  B.  onlv  300/.  and 
takes  other  300/.  himfelf,  and  the 
ren^aining  400  /.  in  goods  which  prove 
worth  little  or  nothmg ;  and  for  fe- 
curing  the  whole  1000/.  both  gave 
recognizance,  yet  that  being  fued 
againft  B,  he  brought  his  bill,  and 
had  a  perpetual  injundion  againfl  the 
recognizance,  on  payment  of  300/. 
only,  and  intereft,  by  reafon  of  fome 

*    circumflances  of  fraud  in  A.  80 

A  will  as  well  as  a  deed,  may  be  fet  afide 
in  Chancery,  for  fraud  or  circumven 
tion  1 23 

One  being  poor,  drawn  in  to  -fell  an 
eftate  at  a  great  undervalue;  yet  if 
no  fraud,  cannot  be  relieved  206 

If  a  fine  be  obtained  by  fraud  from  a 
feme  covert  under  age  who  dies,  and 
her  heir  buys  in  a  prior  mortgage, 
and  then  levies  a  fine,  and  iive  years 
pafs,  and  thole  who  claim  under  the 
fine  bring  a  bill  to  redeem,  equity 
will  not  afiid  thwm  claiming  under 
(bch  fradulent  title,  and  aifo  by  rea- 
fon of  the  fine  and  non.claim         216 

A  copyholder  by  his  will,  intending  to 
give  the  greateft  part  of  his  eftate  to 
bis  godfon,  and  the  other  part  to  his 


wife ;  the  wife  perfuades  hini  to  ild- 
minate  hei^to  the  whole,  and  that  ihe 
would  gitre  the  godfon  the  part  de- 
figned  him,  decreed  againft  the  wifet 
notwithftandingthe  Statute  of  Frauds* 
Vc.  Page  3 

A  fon  and  heir  apparent,  jperfuades  his 
father  not  to  make  a  will,  which  he 
intended  to  have  made,  and  whidt 
was  to  contain  provifions  for  hie 
younger  children,  promifing  to  do  for 
^them  himfelf ;  equity  decreed  fuck 
provifion  4 

Tenant  in  tail  is  prevented  by  the  iflue 
in  tail  from  fuffering  a  recovery,  in 
order  to  provide  for  nis  younger  chil- 
dren, by  his  promifing  to  do  for  them 
himfelf;  equity  decreed  agatnft  him  5 

If  a  conveyance  be  fraudulent  as  to  cre- 
ditors, equity  can  fet  it  afide,  without 
fending  it  to  be  tried  at  law     14,  15  ^ 

ji.  tenant  in  tail,  remainder  to  B.  in  * 
tail.  J.  not  knowing  of  the  intail, 
makes  a  fettlement  on  his  wife  for 
life,  for  her  jointure,  which  B.  who 
knew  of  the  intail,  engrofiTes,  and  after 
the  death  of  J.  recovered  on  ejed- 
ment  againll  his  widow ;  but  in  Chan- 
cery relieved,  and  perpetual  injunc- 
tion granted  for  this  fraud  in  B,  in 
concealing  the  intail,  which,  if  it  had 
been  diiclofed,  the  fettlement  might 
have  been  made  good  35 

Fraud  in  obtaining  a  feme  covert  to 
enter  into  articles  for  fupplying  the 
furrender  of  copyhold  lanos,  not  car- 
ried into  execution  76 

J.  brings  an  adkion  againft  B.  for  lying 
with  his  wife,  after  which  B,  affigns 
his  eilate  to  truflees,  in  trud,  to  pay 
the  ieverat  debts  mentioned  in  the 
fcheduic,  and  fuch  other  debts  as  he 
fhould  name,  within  todays;  then  jf, 
recovers  5000  /.  damage,  and  brings 
a  bill  to  let  afide  this  deed  as  fraudu- 
lent, and  made  to  defeat  him  of  his  re- 
covery ;  but  held  not  to  be  fraudulent, 

'  the  plaintiff  being  no  creditor  at 
making  of  the  deed,  and  his  debt  re- 
covered afterwards  founded  in  male" 
ficio,  but  the  others  were  real  creditors, 
which  it  was  confcientious  to  prefer  ; 

but 
II 
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bat  fi>r  die  iiuplnty  the  plaintiff  may 
come  in  .  Fm  loc 

Laii^s  in  mortgage,  ranning  uroagh 
three  defcenu^  and  the  peribn  entitled 
to  redeem  not  knowing  hotir  moch  was 
due  for  the  incereft,  is  informed  by 
the  heir  of  the  mortgagee^that  it  was 
confidcrably  leis  thmi  really  it  was ; 
whereapon  heiettles  it,  upon  his  majr- 
rmge>  as  fobjed  only  to  ib  mach : 
thofe  who  derive  under  this.iettle- 
finent,  ihall  redeem  accordingly,  with* 
OQt  being  obliged  to  pay  the  inm  con* 
cealcd  for  the  fraud  131 

What  ihall  be  a  ftaodnlent  and  yolnn- 
tary  conveyance  as  to  creditors    275 

Where  a  bond  ihall  be  deemed  volun- 
tary and  fraodttlent  as  to  creditors 
37O'  377*  5*Q 


MO  W  a  guardian  is  to  be  appointed 
106 
irdian^during  theixifant'sminority, 
may,  mthout  the  dire^on  of  a  court 
of  equity,  pa^  off  a  mortgage,  and 
the  intereft  of  any  other  real  incum- 
brance 137 
A  guardian  fuffered  a  dowrefs  to  recover 
at  law,  by  not  fetting  up  a  term, 
which  was  created  for  prote6ting_a 
purchafer,  and  the  infant  was  relieved 

Father  guardian,  by  nature,  of  his  child 
/  597 


ycMiuger  cMdien,  by  hs  \ 
do  for  them  Umfrlf  ;  eqmty  will  i 
pel  him  to  do  it  after  his  fiahcr^s 
death  j^^  ^ 

A  decree  a^aiuft  tenant,  wte  had  ^reed 
to  fell  Ins  efiate,  he  Aaads  out  all  pio- 
cefs  of  contempt  for  not  obeying  i^ 
yet  his  iflue  not  bound  by  it         ajS 


l^Hr  ftiift  aitcrfnr^ 


4 


Where  one  fhatt  take  by  the 

heir,  Aoi^h  not  heir  generd 

Tid.  ^*«,^ 
Where  Portmos  ihall  fink  in  the  inlkeri 

tance  far  the  benefit  of  the  hcv  at  Imr 

140,  i95»  290 

What  ihall  be  a  neceflaiy  implication  to 

difinherit  an  heir  at  law  381 

An  heir  at  law  cannot  be  difinherited,  b«t 

by  a  flrong  and  neceflaiy  implicatiQa 


IJfui  in  Tail. 

E  N  A  NT  in  tail  is  prevented  by 

the  iffue  in  uil  from  fuffering  a 

recovery,   in   order  to  provide  for 


T 


ILeres  faffus  of  the  whole  efiate  fhall 
have  the  benefit  of  the  perfonal  efbte 
in  difcharging  incumbrances;  bat  n 
'devifee  of  particular  lands  fhall  not  3 

Heir  of  the  mortgagor  fhall  have  the 
perfonal  efiate  applied,  in  the  fiiil 
place,  to  pay  off  the  mortgs^  mo- 
ney,  though  no  covenant  in  die  mart- 

£ge  deed  for  payment  of  it»  thooch 
:  peribnal  efbte  is  devifed  away  bf 
the  mortgagor  to  his  telatiom,  be« 
caufe  it  is  a  debt  6x 


^tttcB^n   Vide  HMIten  Plus. 

Where  a  perfon  died  intefiate  fmmd  a 
furplus  of  his  perfonal  eilate,  a  daugh- 
ter, advanced  by  him  in  the  maniage, 
need  not  bring  in  the  portion  into 
Hotchpot,  to  entitle  her  tQ  a  difbibn- 
tive  ihare  170.  Fid*  184 

Bringing  into  Hotchpot  according  to  the 
cuftom  of  L9iidm  269 


SJnftiit. 
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Blnfant« 

AN  infant  (hall  have  no  day  given 
him  to  ihew  caufe  againft  a  decree, 
where  the  lands  are  devifed  to  truftees 
to  be  fold  Fagt  \%i 

*rhe  manner  in  which  infant  truftees  are 
to  convey  the  eftates  devolved  on  them> 
purfuant  to  the  ad  of  parliament  284 

An  infant  male  may  make  a  will  of  his 
perfonal  eftate  at  14,  a  female  at  12 

316 

Any  per&n  may,  as  Prochein  Amy^  exhibit 
a  bill  in  the  name  of  an  infant,  bat 
cannot  in  the  nanie  of  a  feme  covert, 
without  her  confent  376 

An  infant,  who  neelefb  fix  years  after 
he  comes  of  age,  is  as  much  barred  by 
the  Statute  of  Limitations  from  bring- 
ing a  bill  for  an  account  of  profits,  as 
he  is  Irom  an  adlion  pf  account  at 
common  Uw  518 

Jlti^titutiom 

Terpetual  injundtion  not  to  be  granted, 
though  the  party  has  had  iivt  verdi^ls 
in  ejefhnent  261 

An  injunftion  granted  to  flay  tenant  for 
life,  without  impeachment  of  wafle, 
from  defacing  the  manfion-houfe  454 

3lnfutanct^ 

A  policy  of  infurance  being  made  an  ill 
ufe  of^  the  court  decreed  it  to  be  de- 
livered up  20 

3!n»reff  of  ^onept 

A.  mortgages  to  B,  and  after  to.C.  then 
B,  enters,  and  after  futfcrs  the  mort- 
gagor to  receive  the  profits  for  feveral 
years,  without  requiring  intereft  ;  this 
intcrefl  fhall  not  be  charged  on  the 
lands  to  keep  out  C  30 

Mortgagee  enters,  and  the  profits  are 
jDOt  faffident  to  anfwei  the  intfreH^ 


yet   the   arrears  fhall  not  carry  in* 
terefl,  but  the  coft  and  charges  mufl 

Page  116 

A  bond  made  in  England,  and  lent  over 

to  the  obligee  in  Ireland,  the  money 

to  be  paid  there,  held  it  fhould  carry 

iri/^  intereft  128 

3titerr90atone0» 

A  new  fet  of  interrogatories  allowed  to 
be  fettled  before  a  Malter,  the  former 
being  fupprtfled  as  leading  493 

loint^tenanrs,   mttv  Ceuanttf 
iit  Comttuut. 

One  joint^tenant  makes  a  deed  of  gift 
of  his  moiety  to  his  wife,  as  a  provi- 
fion  for  her,  and  with  intent  to  fever 
the  jointure,  y«t  being  made  to  the 
wife  herfelf,  and  fo  void  in  law,  and 
without  confideration,  equity  cannot 
relieve  1 24 

One  afligns  a  term  to  truftees  in  trnil* 
to  permit  himfelf  to  receive  th"  pro- 
fits during  his  life,  and  after  his  death 
in  trufl,  to  permit  his  two  daughters 
B,  and  C.  their  executors  and  adminif- 
trators,  to  receive  the  profits  during* 
the  r-efidue  of  the  term^  equally  to  be 
divided  between  them,  they  paying  fo 
much  within  two  years  to  his  other 
two  daughters  :  B.  dies,  C.  mortgages 
to  Z).  held  that  B,  and  C.  were  te- 
nants in  common,  and  not  joint- 
tenants  by  the  intention  of  the  father> 
which  was  to  make  diitind  proviflons 
for  them  164 

One  devifes  lands  to  trullees  and  their 
heirs  in  truil,  that  the  profits  fhall  be 
equally  divided  between  E,  the  wife, 
and  M,  the  daughter  and  heir  of  the 
teftator,  during  the  natural  life  of  the 
faid  E.  and  after  her  death»  /  gi'fft 
and  de-j:fc  the  lands  to  my  faid  trujiees , 
and  their  heirs,  to  the  ufe  of  the  faid 
M.  and  the  heirs  of  f>er  body,  wtb fe^ 
<veral  remainders  infer,  and  dies,  Af» 
dies  without  iiTue,  and  E.  is  ftill  living. 
<i.q  By 
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By  the  opinion  of  til  the  Jafticet  of 
C.  B.  E*  and  AT.  were  bat  tenants  in 
common,  and  E,  (hall  have  a  moiety 
of  the  profits  during  her  life,  and  the 
other  moiety,  by  the  Statute  6f  Frauds, 
belongs  to  the  executors  or  adminif- 
trators  of  M,  as  before  that  ftatute  it 
would  have  belonged  to  the  heir  of 
M,  and  of  the  tefhttorr  as  profits 
ttndifpofed  of,  and  refulting  to  him 

Page  167 

A,  having  a  mortgage  for  years,  devifes, 
after  his  debts  paid,  all  hb  perfonal 
cfta^  to  his  two  daughters,  equally 
to/'oe  divided  between  them.  After 
the  debts  paid,  the  daughters  pur- 
^afe  the  equity  of  redemption,  and 
inheritance  of  the  mortgaged  premifTes, 
m  them  and  their  heirs  ;  this  is  a  te- 
«ncy  in  common,  and  not  a  joint- 
tenancy  332 

A  devife  of  a  leafehold  intereft  to  A. 
and  her  three  fons,  equally  amongfl 
them,  creates  a  tenancy  in  common, 
though  there  is  no  mention  of  any  di- 
viiion  to  be  made  491 

JariCMoioiu    Vide  Courtftt 


A  articles  with  B.  to  make  him  a  leafe 
^-  with  ufual  covenants,  B,  brings  a 
bill  to  have  the  leafe  made,  he  ihall 
be  at  the  charges  of  the  repairs, 
though  ufual  in  that  county  for  the 
lefibr  to  be  at  thofe  charges  ;  fecus 
forfan^  if  A.  had  been  plaintiiF,  to 
have  enforced  the  taking  of  the  leafe 

Leflee  of  a  prebend  makes  an  under- 
leafe,  and  the  leafe  being  far  fpent, 
and  the  lefiee  refufing  to  furrender, 
in  order  to  enable  him  to  renew, 
though  he  offered  fecunty  to  make  up 
lh«  tenant's  leafe  again»  the  leffee 


brinp  his  bill  to  comoel  a  fvrreftdtfv 
but  IS  difmilTed,  diere  being  no  agree- 
ment in  the  leafe  for  that  pnrpofe  P.  1 24. 
Power  to  make  leafes^  how  to  be  exe- 
cuted 257 

Leflbr  fulFers  the  leflee  to  hold  the  landa 
after  the  leafe  is  determined,  equity 
will  not  compel  the  tenant  to  account 
for  the  mefne  profiu,  unlefs  the  XtSkst 
was  hindered  m>m  entering  by  liaiid» 
or  fome  extraordinary  accident      516 

One  denfoa  to  A.  500/.  to  B.  500/. 
and  to  five  others  tho  like  fnm,  emi 
if  any  to  ivhom  J  have  given  any  mmey^ 
legacy  happen  to  Jie,  then  bit  ur  ber 
legacy  ^  and  all  the  refiine  of  my  perfinal 
efiate^  to  go  to  fiuh  ofthtm  as  Jball  be 
then  living  ;  decreed  that  it  (hoold  be 
taken  living  at  the  death  of  the  tef- 
tator,  and  not  at  any  time  after,  b 
that  the  death  of  any  of  the  legatees 
after  could  not  carry  it  to  the  fur- 
▼ivors  Tft 

Where  a  fum  of  money*  given  by  tke 
teflator  in  his  life-time,  mall  go  m  di- 
minution of  the  legacy  263 
Fide  Aati^fBttion* 

A,  by  will  gives  his  children  feveral  le- 
gadesj  and  gives  his  eldefl  fon  2000/. 
afterwards  gives  him  400/.  to  go  to 
Italy^  and  being  a  merchant,  enter» 
his  fon  debtor  400  /. ;  afterwards,  upon 
a  calculation  of  his  eftate,  not  finding 
it  fufEcient  to  pay  the  whole,  he,  by  a 
codicil,  retrenches  400/.^  out  of  the 
younger  children's  legacies,  without 
taking  notice  of  this  400 /.  .*  the  400/. 
ihall  not  be  deducted  ont  of  tike  2000  /• 
to  the  eldeH  fon  298 

A  devHe  of  all  a  man's  perfonal  efbte  at 
fuch  a  place,  a  fpecific  devife  thereof, 
and  not  to  be  brought  in  to  make  up 
other  pecuniary  legacies  392. 

4  legatee,  who  has  no  notice  of  his  le- 
gacy till  the  executor  publiflies  it  is 
the  Gazette^  ihall  have  no  interefl  for 
it  11 

Ale- 
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Jk  legaef  pajrable  at  a  certain  time,  fhall, 
notwithftanding,  carry  inter  eft  only 
from  the  time  it  is  demanded  Pa^e  1 6 1 

Ligaciis  nnfitd  or  lapftd. 

A,  devifes  300/.  to  B,  which  he  wills  to 
give  C  his  daughter  at  his  death,  or 
fooner,  if  there  be  occaiioa»  for  her 
better  preferment :  B.  dies  before  the 
teftator,  but  C.  furvived  and  died  at 
the  age  of  16  years  ;  this  is  not  a  lapf- 
cd  legacy,  but  (hall  go  to  the  repre- 
fentative  of  C,  B.  being  only  in  the 
nature  of  a  truftee  200 

A  legacy  devifed  to  an  infant,  payable 
or  to  be  paid  at  the  age  of  21,  is  an 
intereft  veiled  fo,  that  it  fhali  go  to 
the  executors  or  adminiftrators  of  the 
in^nt,  though  he  dies  before  that  age  i 
otherwife,  if  devifed  to  one  at  21,  or 
if  or  when  he  fhall  attain  the  age  of 
21  317 

A  legacy  devifed  to  an  infant  to  carry 
intereft  at  a  certain  rate,  vefts  in  him 
fo,  as  to  go  to  his  executor  or  adminif- 
trator  318 

But  a  legacy  to  be  raifed  out  of  the  real 
eftate,  (hall  fink  in  the  inheriunce  3 1 8 

A,  devifes  500  /.  apiece  to  his  two  erand- 
children  by  name,  sind  if  ei£er  of 
them  die^  his  (hare  to  ^  to  the  farvi- 
vor ;  one  of  them  dies  m  the  life-  time 
of  the  teftator,  his  (hare  (hall  go  to  the 
Xurvivor,  and  is  not  a  lapfed  legacy 

471*483 

l^tmttation  of  &uttsi  anb  SDt^ 
mantui^ 

What  win  revive  a  debt,  and  bring  it  out 
of  the  Statute  of  Limitations        385 

A  debtor,  who  pobliihes  an  advertife- 
ment  in  a  news-paper,  that  all  debts 
due  from  him  (hould  be  paid,  by  this 
a  debt  barred  by  the  Statute  of  Limi- 
tations  (hall  be  paid  385 

One  who  by  hb  will  diredls  that  his 
debts  (hall  be  pa.d,  or  who  makes 
provi(ion  for  the  payment  of  thcm> 

I 


thereby  revives  a  debt  birred  by  the 
Statute  of  Limitations,  and  makes  hit 
executors  liable  Pagt  38c 

A  promife  to  pay  a  debt  which  is  barred 
by  the  Sutute  of  Limitations,  fuffi- 
cient  to  maintain  an  aflumpfit,  but  s 
bare  acknowledgment  of  it  not     386 

An  infant  who  negfeds  to  enter  iix  yeara 
after  he  comes  of  age,  is  as  much 
barred  by  the  Statute  of  Limitations 
from  bringing  a  bill  for  an  account  of 
profits,  as  he  is  fix>m  an  action  of  ac- 
count at  common  law  5 1 8 

A  by  will  devifes  to  B,  400  /.  which 
was  the  (urn  lent,  in  full  fatis&^on  of 
all  the  monies  which  he  owed  B,  and 
fubjefts  his  real  e(bte  to  the  payment 

^  of  his  debts  :  the  debt  which  A,  owed 
B,  amounted,  by  reafon  of  intereft,  to 
800  /.  but  was  barred  by  the  Statute 
of  Limitations  ;  court  will  fuppofe  the 
teftator  miftaken  in  his  computation* 
and  the  whole  debt  (hall  be  paid       9 

JLotttion* 

A  voluntary  judgment  given  by  a  free- 
man of  London,  payaSle  three  months 
after  his  death,  to  be  poftponed  to 
debu'by  iimple-contrad,  and  to  the 
widow's  cufbmary  part,  but  will  bind! 
the  freeman's  legatory  part  1 7 

Freeman  of  London  gives  bond  to  his 
mother,  to  be  paid  alter  His  death,  this 
(hall  go  out  of  the  whole  eftate,  and 
not  out  of  his  cuftomary  part  only    50 

If  an  orphan  Ton  dies  before  2 1 ,  his  (hare 
furvives,  and  if  a  female  dies  unmar- 
ried, and  within  the  age  of  21,  her 
(hare  furvives  likewife,  and  the  orphan 
cannot  give  it  away  by  will  207 

Where  the  wife's  portion  in  the  cham- 
ber of  London  (hall  furvive  to  her,  not* 
withftanding  a  fettlement  made  by  the 
hufband  ^  209 

A  freeman  of  London  being  defirons  to 
make  a  difference  between  his  chil^ 
dren,  in  point  of  fortene,  devifed  to 
two  of  them  a  bond  of  3000/.  after- 
wards,  by  advice  of  his  lawyer  (whom 
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he  confulted  about  the  beft  method  of 
fecuring  it  to  them)  the  claufe  in  the 
,  will  was  obliterated^  and  the  will  re- 
publifhed,  and  the  bond  was  altered, 
and  new  fecurity  given  in  the  name  of 
J.  B,  in  truft  kr  thefe  two  children  ; 
yet  held,  that  this  3000/.  muft  be 
•broagbt  into  Hotchpot,  if  they  would 
entitle  themfelves  to  any  farther  (hare 
of  the  perfonal  eftate  Pagt  26^ 

A  freeman  of  London^  in  confideration  of 
600/.  covenants,  tliat  if  }us  wife  far- 
vived  him,  his  execators  or  adminif- 
trators  (hould  pay  her  600/.  out  of 
his  perfonal  eftate  ;  this  is  fuch  a  com- 
pofition,  as  will  exclude  her  from  any 
part  of  the  cuftomary  (hare  325 

The  wife  of  a  freeman  of  London  ihall 
not  take  by  her  hufband's  will,  and 
likewife  by  the  cuftom,  unlefs  it  be  fo 
declared  in  the  will  35 1 

If  a  lo(s  happens  to  a  freeman  o^ London* & 
eftate  'by  the  infolvency  of  his  exe- 
cutors, fuch  lofs  ftiall  be  bom  out  of 
the  teftamentary  part  of  his  eftate 
only,  and  not  out  of  the  whole  perfonal 
eftate  409 

A  grandchild  of  a  freeman  of  London 
cannot  come  in  for  a  ihare  by  the  cuf- 
tom  470 

Though  a  freeman  of  London  by  will  de- 
clares that  he  had  given  ibme  of  his 
children  1000  /.  apiece,  in  full  of  their 
orphanage  part,  yet  this  very  declara- 
tion, upon  bringing  the  advancement 
into  Hotchpot,  entitles  them  to  their 
full  cuftomary  ihare  ;  but  whether 
proof  will  be  admitted  to  fhew  that 
the  advancement  was  more  than  de- 
clared by  the  father,  J^^  ?  470 

An  after- born  child  of  a  freeman  of  Lon- 
don fhall  come  in  with  the  others 
for  a  cuflomary  (bare  499 

The  third  part  of  a  freeman  of  London^ % 
perfonal  eftate,  which  he  has  a  power 
of  difpofing  of,  fliall,  upon  his  dying 
inteftate,  go  according  to  the  Sutute 
of  Diftributions  499 

A  freeman  of  London,  on  his  intermar- 
riage, agrees  with  truftees  to  add 
1500/.  to  the  wife's  portion,  which 
was  1500  /.  morei  to  be  laid  out^  within 


two  years  after  the  marriage,  in  a  |Nnr' 
chafe  of  lands,  and  fettled  on  the  huf« 
band  for  life ;  remainder  to  the  wife 
for  life,  in  lieu  and  bar  of  ber  dower 
and  jointure,  remainder  to  their  iflue  ; 
this  is  no  bar  of  the  wife's  cuftomary 
(hare  -P^gf  505 

A  city  orphan  cannot  by  will,  before  2 1» 
difpofe  of  his  orphanage  part,  (b  as  to 
prevent  furvivorfhip  537 

Whether  a  releafe  given  by  one  who  mar- 
ries the  daughter  of  a  (reeman  of  Lou* 
don  (hall  bar  the  hu(band  and  wile  of 
their  cuftomary  (hare  544 

A  man  who  marries  a  freeman  of  JLmi- 
don*^  daughter,  without  his  confent, 
joins  with  the  wife  in  a  releafe  to  the 
father,  in  confideration  of  100/.  of  all 
their  right  to  his  perfonal  eftate  after 
his  deadi ;  this  (hall  bar  them  of  their 
cuftomary  (hare  594 

Xnwmu 

If  one  marries  a  lunatic,  who  b  under 
the  care  of  the  conmittee  of  the  court, 
this  is  a  contempt,  for  which  the  per- 
fon  marrying  may  be  committed,  and 
marriage  is  no /uper/edeas  of  the  com- 
mitment, fo  as  to  take  him  or  her  out  of 
the  cuftody  of  the  committee  203 


Carriage  ZxtiiXtHi^ 

BY  marriage  articles,  agreed  that 
500/.  the  wife's  portion,  (hould  be 
invefted  in  a  purchafe  of  lands,  to  be 
fettled  on  the  hu(band  and  wife  for 
their  lives ;  remainder  to  the  heirt 
of  their  two  bodies ;  remainder  to  the 
heirs  of  the  body  of  the  wife  $  remain- 
der to  the  plaintiff,  the  wife's  brother, 
in  fee :  the  wife  dies  without  iffue, 
and  then  the  huft>and  dies,  the  500/. 
not  being  laid  out;  fer  Trrvor  and 
Ra^linfony  this  money  is  not  to  be 
confidered  as  lands,  but  ptr  Huttbins 
it  is>  and  to  go  to  the  per&mto  whom 

the 
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the  fee  is  limited,  and  not  to  the  exe- 
cutors of  the  hufband  Fagt  23 

fi«nd  given  before  marriage  to  leave  the 
wife  fo  much,  though  extinguifhed  at 

^  law  by  the  intermarriage,  yet  fupport* 
ed  in  equity  as  a  marriage  agreement 

237 
Where  a  court  of  equity  will  carry  mar- 
riage articles  into  execution,  though  to 
the  defeating  of  creditors        22,  loi 

Marriage  Brokage  Bonds, 

Marriage  brokage  bond  ordered  to  be 
delivered  up  267 

A  bond  obtained  in  fraud  of  a  marriage 
agreement,  though  afterwards  alligned 
to  a  creditor  fox  a  juft  debt«  fhall  be 
fet  afide  in  equity  522 

gaffer  anb  derliann 

A  fervant  befpeaks  things  for  his  mafter, 
and  alfofor  himfelf,  of  the  fame  tradef- 
man,  how  far  he  fhall  be  liable  for 
thofe  goods  he  befpoke  for  his  mailer 

45 
A  fervant  to  king  James  II.   relieved 

againft  a  judgment  at  law  for  lace, 
iSc,  delivered  for  the  king's  ufejuft 
before  his  abdication,  on  thecircum 
fiances  of  the  cafe,  whereby  it  ap- 
peared the  defendant  never  took  the 
plaintifFin  his  own  perfon  to  be  liable, 
but  had  always  been  paid  out  of  the 
privy  purfe  45 

A  mortgage,  though  forfeited,  and  though 
the  heir  buys  in  the  equity  of  redemp- 
tion, and  though  no  defe£l  of  afTets, 
yet  fhall  go  to  the  executor :  but  had 
the  heir  been  in  by  defcent  of  fuch 
forfeited  mortgage,  when  he  bought 
the  equity  of  redemption,  and  no  de- 
feft  of  affets,  equity  would  not  take 
k  from  him  1 1 

Mortgagee  having  received  8  /.  per  cent. 
decreed  to  account  for  the  2  per  cent. 
ever  value  to  fink  the  prinppalj  but  if 


the  principal  and  interefl  had  been 
overpaid  at   that  rate,  no  refunding 

Page  50 

Heir  of  the  mortgagor  fhall  have  the 
perfonal  eUate  applied,  in  the  firft 
place,  to  pay  off  the  mortgage  money, 
though  no  covenant  in  the  mortgage 
deed  for  payment  of  it,  though  the 
petfonal  eftate  is  devifed  away  by  the 
moit^agor  to  his  relations^  becaufe  it 
is  a  debt  6 1 

A  devifee  for  life  of  mortgaged  lands, 
mufl  pay  his  proportion  of  the  mort- 
gage money  62 

Decree  againft  a  mortgagee  in  pofTeffion 
to  redeem,  but  before  the  account 
taken,  a  church  becoming  void,  mort- 
gagee prefents,  yet  a  petition  ordered 
to  revolce  his  prefentation  7  x 

One  fells  his  eitate  of  14/.  per  ann.  for 
an  annuity  of  26 1,  per  ann.  during 
his  life,  with  claufe  of  re-entry  for 
non-payment  j  and  the  annuity  being 
in  arrear,  and  the  purchafer  being  un- 
able to  pay  it  any  longer,  the  grantee 
re-enters,  and  devifes  thofe  lands  to 
defendant,  and  dies  about  a  year  af« 
ter ;  and  the  plaintiff  having  in  af- 
fignment  from  the  purchafer  of  all  hit 
intereft,  brought  his  bill  to  redeem,  on 
pretence  of  its  being  in  nature  of  a 
mortgage^  but  was  difmiffed,  no  re- 
demption being  fought  during  the  life 
of  the  grantee,  whilll  it  was  uncertain 
whether  the  bargain  would  be  a  good 
or  a  bad  one,  and  it  was  only  a  condi* 
tional  purchafe,  and  not  a  mortgage 

95 

A  mortgagee  lends  money  at  6/.  per 
cent,  and  in  the  deed  agrees  to  take  5  /. 
per  cent,  if  it  be  paid  within  fix  montha 
after  it  became  due  ;  if  the  mortgagee 
fail  to  pay  at  the  orecife  time,  he  m oil 
afterwards  pay  6/.  per  cent,  L6e 

An  executor  (hall  not  redeem  a  mort- 
gage term,  without  paying  a  debt 
contracted  after  1 8 

Mortgagor  borrows  more  money  on  bond, 
the  vendee  of  the  heir  of  the  mort- 
gagor (hall  redeem  the  land,  williout 
paying  the  bond  debt  89 

A,  feized  in  fee,  in  right  of  hit  wife^ 
Qji  3  Jo»^ 
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joiits  !n  a  fine,  and  declares  the  afes  to 
£.  by  way  of  mortgage,  for  fecuriog 
15,000/.  and  fubjed  thereto  to  the 
vie  of  A.  for  life ;  remainder  to  the 
wile  in  fee ;  then  4.  acknowledges  a 
fbitute  to  C.  for  500  /.  then  the  wife 
dies,  and  A.  fells  his  e^te  for  life  for 
3000/.  to  />.  the  ion  and  heir  at  law 
of  the  wife,  who  had  no  notice  of  the 
Hatnte,  and  the  mortgage  is  ailigned 
to  a  third  peribn,  who  paid  oft  the 
15000/.  and  advanced  the  3000  /.  then 
I>.  acknowledges  a  ftatute  to  E.  who 
had  no  notice  of  C.'s  ftatute,  makes 
Ins  will,  and  devifes  theie  Iannis  to  J. 
and  dies  ;  as  to  the  3000  /.  held  clear- 
Jy  that  ihould  be  preferred  to  C.'s 
llatme;  held   alio,  that  £.'s   ftatute 

/  ihould  be  preferred  to  C^s^  becaufe 
the  mortgagee  was  but  in  nature  of  a 
truftee  for  the  fon  Page  158 

A  mortgagee  in  fee  in  poiTeflion,  devifes 
it  to  hifl  4W0  daughters,  and  their  heirs ; 
one  of  the  daughters  marries  and  dies ; 
held  that  her  (hare  ihould  not  go  to 
her  hufband,  as  perfonal  eftate,  but 
ihould  defcend  to  the  heir  of  the  wife 

265 

A  mortgagor,  who  bprrows  more  mo- 
ney from  the  mortj^agee  on  his  bond, 
ihall  redeem,  without  paying  the  bond 
debt,  but  his  heir  cannot,  neither  can 
the  devifee  of  the  equity  of  redemp> 
tion,  fince  the  iUtute  againft  fraudu- 
lent devifes  407 

Jl.  borrows  200/.  on  the  pawn  of  fomc 
jewels;  afterwards  he  borrows  three 
feveral  fums,  for  each  of  which  he 
gives  his  note,  without  taking  notice 
of  the  jewels ;  his  executors  ftall  not 
redeem  the  jewels,  without  paying 
the  money  doe  on  the  notes  419 

A  mortgage  in  fee  is  made  redeemable 
on  payment  of  300/.  andintercft,  up- 
on any  Michatlmas-day  ;  mortgagor 
dies,  having  devifed  his  perfonal  eftate 
to  his  wife ;  there  being  no  covenant 
for  payment  of  the  mortgage  money, 
whether  the  perfonal  eftate  in  the  wife's 
hands  (hall  be  liable  423 

'A  man  mortgages  lands,  and  after  bor- 
ravf  more  money  of  the  mortgagee  on 


bond,  the  alienet  of  the  heir  of  the 

mortgagor  not  obliged  to  pay  both 

the  mortgage  money  and  the  bond  debt 

Fagt  ^\\ 


lie  ryeat  Hegno^ 

A  Solicitor's  bill  beine  taxed,  and 
reported  overpaid  00/.  the  cli- 
ent, on  motion  and  affidavit  of  his  be- 
ing about  to  go  beyond  fea,  had  a  Ne 
exeat  regno^  though  no  bill  in  court 
whereon  to  ground  this  writ  171 

A  furety  in  a  Ne  exeat  regno  not  to  be 
difcharged  after  answer  put  in  by  the 
defendant,  nor  even  after  decree 
againft  the  defendant,  and  commit- 
ment for  19000/.  decreed  aeainft 
him ;  for  if  (as  urged)  there  is  no 
danger  of  the  defendant's  going  be- 
yond fea,  being  in  prifon,  then  the 
furety  is  in  no  (knger  230 

J.  fells  to  B.  who  has  notice  of  an  in* 
cumbrance  on  the  eftate,  B.  fells  to 
C.  who  has  no  notice,  and  he  to  Z). 
who  has  notice  ;  whether  this  revives 
the  ftrft  notice  to  B.  51 

Notice  muft  be  denied  po£tively«  not 
eyailvely.  226 


jDbHgattoiu    Vide  ]Bmi6(»« 
£>£ftce  anti  £)fft»r0« 

TH  E  ftatute  of  £</.  6.  does  not  ex. 
tend  to  military  offices,  and  the 
7  IV.  and  M.  only  to  horle^  foot,  and 
dngoona  199 

The 
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"The  natareof  the  Serjeant  at  Jmu*  office, 
that  he  mufl  return  a  Nan  eft  in*ventu$^ 
before  a  feqaeilration  can  go  Fage  549 

The  attorney-general  of  the  dutchy  court 
exhibits  an  information,  in  behalf  of 
part-owner  of  coal  mines,  againfl  the 
other ;  outlawry  in  the  relator  is  a  good 
plea  13 


parapB^rnalia^ 

JEWELS  and  chamber  plate  boueht 
out  of  pin-mdney,  allowed  the  wi^as 
her  paraphernalia  27 

Where  the  wife's  paraphernalia  will  be 
liable  to  the  hnfband's  debts        295 

^artieji  tDanting^ 

Two  executors*  and  a  bill  by  a  refiduary 
legatee  a^inft  one  onl^,  to  have  au 
account  of  his  own  receipts  and  pay- 
ments, yet  at  the  hearing  the  objec- 
tion, for  want  of  the  other,  difallowed, 
unlefs  in  the  procefs  of  the  caufe  it 
ihottld  appear  necefTary  { ib  where  two 
factors  are,  a  bill  has  been  allowed 
againfi  one,  the  other  being  beyond 
fea  83 

If  a  neceflary  defendant  be  prdecuted 
regularly  to  a  fequeftration.  the  plain- 
tiff may  go  on  without  1dm  a^ainft 
the  other  defendants,  but  ferving  a 
fuhfoena  at  a  place  where  he  lodged 
but  once»  and  that  two  years  before 
fuch  fervice,  is  not  eood  99 

A  Ceftnique  Trmft  mm  in  all  cafes  be  a 
party,  but  the  truftee  needs  not,  ef- 
pecially  if  Ceftuique  Truft  undertakes 
for  him  275 

.  fart  of  the  proprietors  of  an  undertaking, 
may  bring  lome  otliers  of  them  to  an 
iCcount  J  without  making  all  the  mem- 


bers pirties,e(ipecially  if  they  fue  on 

behalf  of  thexmelves  and  all  the  reft 

Page  59a 

^att{ier. 

Where  the  plaintiff,  a  pauper,  had  a  de- 
cree for  the  duty  and  cofb,  and  the 
Mailer  taxed  full  cofts ;  yet  on  mo* 
tion,  ordered  plaintiff  and  his  folicitor 
to  make  oath  before  a  Mailer,  of  what 
they  had  paid,  or  were  to  pay/  and 
that  to  be  allowed,  but  no  further  219 

t^apmetm 

Voluntary  payment  by  an  executor,  in 
what  cafes  good  1 89 

What  fort  of  payment  to  a  fcrivencr 
good  209 

A  peerefs  ordered  to  produce  deeds,  eon- 
feffed  in  her  anfwer,  on  honour  only, 
not  on  oath  9a 

fleat 

The  attorney*  general  of  the  dutchy 
court,  exhibits  an  information  in  be- 
half of  one  part-owner  of  coal  mines» 
againft  the  other ;  outlawry  in  the  rela. 
tor  is  a  good  plea  1 3 

If  plaintiff  replies  to  the  defendant's 
plea,  he  thereby  admits  the  plea  to  be 
good,  if  it  be  true,  and  the  validity  h( 
the  plea  can  never  after  be  coniider* 
ed,  but  only  the  truth  of  it,  as  he 
proves  it,  or  the  plaintiff  diipxoves  it 

portion; 

Where  the  ordinary  profits  of  a  term 
are  not  fuffident  to  raife  a  portion, 
timber  may  be  felled,  or  a  mine  work- 
ed for  it  againfi  the  heir  27 

A  portion  devifed  to  a  daughter  out  c  f  a 
Qjl4  real 
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real  and  pcrfonal  effete,  to  be  paid  at 
«i,  without  faying,  or  marriage  ;  the 
daughter  marries  and  dies  bctore  21, 
yet  by  rcafon  of  the  marriage  it  was 
then  due,  marriage  being  the  caufe  of 
portions  Page  109 

A  portion  of  4000  /.  devifed  out  of  lands 
to  a  daughter,  if  ftie  married  with  the 
confent  of  A.  and  B,  to  be  paid  at  her 
age  of  2 1 ,  or  day  of  marriage,  which 
fliould  firft  happen  ;  but  if  (he  mar- 
ried without  inch  confent,  then  (he 
was  to  have  100c  /.  only  :  the  daugh- 
ter dies  about  fix  vears  of  age,  decreed 
the  portion  Ihonld  fink  for  the  benefit 
of  the  heir,  and  not  be  fubjedl  to 
diftribution,  though  ftrongly  infilled 
it  was  a  legacy,  and,  as  fuch,  recover- 
able in  the  Spiritual  Court  140,  290 
A  term  is  created  by  marriage  fettle- 
ment,  to  raife  3000/.  for  daughters 
portions  within  two  months  of  the 
death  of  the  furvivor  of  the  hufband 
«nd  wife  ;  there  being  one  daughter, 
the  father  devifes  the  truli  lands  to 
make  good  his  wife's  jointure,  and  to 
raife  3000/.  for  his  daughter's  por- 
tion; the  daughcer  fiiall  not  have 
two  portions  of  3000  /.  and  (he  dying 
at  the  age  of  five  years,  and  the  por- 
tion to  be  raifed  out  of  land,  it  (hall 
not  be  raifed  for  her  adminiftrator, 
but  the  intereft  or  maintenance  the ! 
child  was  entitle  J  to  (liall  195 

Portions  provided  by  marriage  fettle- 
ment  for  younger  children,  to  be  paid 
at  fuch  time  as  the  trudees  ihall  think 
proper ;  one  o£  ilic  children  dying  at 
17,  before  any  appointment,  his  por- 
tion fhall  fink  in  the  inheritance ;  but 
maintenance,  and  a  lum  paid  in  plac- 
ing him  out  apprentice,  to  be  allo^ved 
out  of  the  trull  ellate  2 1 3 

Conditions  annexed  to  the  payment  of 
portions,  and  that  they  fhall  marry  by 
confent,  i^c,  227,  541,562 

'A.  dcvifcs  to  his  two  younger  fons  and 
a  daughter,  out  of  lands,  portions  of 
600/.  apiece,  payable  at  21,  with 
maintenance :  the  daughter  marries, 
and  dies  under  age>  having  two  Chil- 
dren ;  held  that  this  was  not  fuch  an 


intereft  vefted  in  her  as  (houU  go  €9 
her  hu (band  as  adminiftrator  Page  267 

A  portion  given  by  a  father,  payable  at 

a  future  time,  ihall  carry  mtereft,  if 

no  other  provifion  is  made  for  the 

child  ;/iffiw,  if  given  by  a  flranger  337. 

Fide  367,  405,  503 

A.  devices  500/.  apiece  to  his  three 
daughters,  at  their  ages  6f  21,  or  mar- 
riage, to  be  paid  out  of  his  flock  ;  and 
devifes  the  rents  of  his  real  eftate  to 
his  wife  for  life,  in  lieu  of  dower, 
and  for  the  maintenance  of  his  chil- 
dren, and  towards  making  up  their 
portions ;  and  after  his  debts  and  le* 
gacies  paid,  devifes  his  lands  to  his 
(on,  who,  together  with  his  wife,  he 
made  executors.  The  ftock  was  but 
100/.  value;  the  wife  being  dead, 
and  the  two  eldeft  daughters  having 
had  their  portions' paid  them,  held, 

*  that  the  lands  were  liable,  in  the  hands 
of  the  fon,  to  the  youngeil  daughter's 
portion  397 

A.  iei7.ed  of  an  ef^ate  in  poffeflion,  and 
of  a  reverfion  expeftant  on  the  death 
of  y*  S,  devifes  the  eflate  in  pofifeiiioa 

•  to  hio  wife  for  lif  ,  and  having  a  ton 
and  a  daughter,  he  devifes  the  cdate 
in  pofTefiion,  after  his  wife's  death, 
and  likewife  his  reverfion,  to  his  fon, 
upon  condition  that  he  paid  the 
daughter  1000/.  within  12  months  af- 
ter the  death  oij.  Z>.  and  on  default, 
that  (he  may  enter ;  J.  D,  died,  liv- 
ing the  wife  and  y.  S. :  on  a  bill 
brought  by  the  dauj^htcr  and  her  huf- 
band,  drcrecd  the  portion  to  be  railed, 
though  ncitiier  of  the  particular  edatet 
were  dctt  rmined  500 

On  a  marriage-fcttlement,  on  failure  of 
ififuc  male,  a  term  for  years  is  created 
and  veiled  in  truftees,  for  raifing  a 
fum  of  money  for  daughters,  though 
there  is  no  particular  time  appointed 
for  raifing  it,  and  the  words  of  the 
power  are,  that  the  truftees  (hall  raife 
It  out  of  the  rents,  iffues,  and  profits 
of  the  lands,  as  well  by  leafing  or  dc- 
mifing  of  the  fame  for  2 1  years,  or  three 
lives;  yet  may  the  truftees,  if  there  be 
occafion,    by    way  of  anticipation, 

mor^» 
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mortgage  the  lands^  or  raifc  the  money 
any  other  way  Page  583 

Jl.  conveys  a  term  for  years  in  truft  to 
raifc  1500/.  for  fuch  child  or  chil- 
dren as  fliould  be  living  at  his  death  ; 
a  poUhumous  child  held  a  child  living 
at  his  death,  to  take  within  the  meaning 
of  that  trull,  which  was  not  to  be  con- 
ftrued  fo  ftri£Uy  as  a  limitation  at  law 

SO 

If  a  man  gives  his  wife  power  to  divide 
liis  eftate  amongd  his  three  children, 
(he  mull  do  it  equally  2c6 

^Tenant  for  life,  with  power  to  make 
leafes  of  all  land  anciently  demifed, 
reftrving  the  ancient  rents,  and  of  the 
other  lands,  referving  the  bed  im- 
proved rents,  makes  a  general  leafe 
of  all  the  lands,  rei'erving  rent  in  the 
very  words  of  the  power.  Leaic  ad- 
judged void  by  the  Lord-Keeper  and 
Chief  Juftice  Trevor ,  againft  the  opi- 
nion iA  Holty  Chief  JulHcc  257 

By  marriage-fettlement  there  is  a  pro- 
vifo,  that  if  the  wife  (hall  happen  to 
furviye  her  hufband,  not  having  iffue, 
^  or  without  iffue  lawfully  begotten  be- 
tween them,  the  wife  to  have  power  to 
difpofe  of  fuch  lands ;  the  hufband 
dies,  leaving  iffue  ;  fome  years  after, 
that  iffue  dies  without  iffue,^  and  then 
the  wife  fells  thofe  lands  i  held  (he  had 
fufiicient  power  293 

If  a  man  by  will  impowers  his  wife  to 
difpofe  of  his  perfonal  eftate,  with  the 
confent  of  the  truftees,the  wife,  with- 
out fuch  confent,  cannot  by  her  will 
devife  it,  and  therefore  the  hufband, 
as  to  that,  part,  is  dead  inteflate  4c  2 
One  makes  a  fettlement,  with  power  by 
deed  to  revoke  it,  and  by  the  fame 
deed,  or  any  other  from  time  to  time, 
to  limit  new  ufes ;  he  revokes  the  fet- 
tlement, and  limits  new  ufes,  but  re- 
USTfe^  no  farther  power  to  himfelf ; 


he  cannot  by  vixtne  of  the  firft  povver 
limit  any  other  ufes  Page  474 

If  one  be  taken  ap  on  an  attachment^ 
either  in  procefa,  or  in  execation  after 
a  decree,  yet  in  both  cafes,  on  his  ap« 
pearing  before  the  regilier,  he  is  to  be 
difcharged,  and  to  anfwer  the  inter- 
rogatories at  large,  not  in  cuftody  ; 
and  if  he  be  continued  in  cofiody ,  tha 
court  on  motion,  and  appearing  before 
the  regifter,  will  difcharge  him     iid 

By  an  infant's  coming  of  age,  admini-* 
fbation  durante  minori  atatt  ceafes^ 
and  fuit  by  fuch  adminiftrator  is  there- 
by determined,  fo  that  the  infant  can- 
not go  on  therewith,  bat  muft  begin 
anew,  unlefs  a  decree  to  account  were 
had,  in  which  cafe  the  infant,  on  a 
bill  brought  for  that  purpofe,  may  be 
allowed  to  go  on  therewith  1 7X 

Upon  an  appeal  from  the  Rolls,  or  to  th  J 
Houfe  of  Lords,  no  new  matter  to  be 
infilled  upon  .  .  29$ 

The  fheriff  cannot  take  a  bail-bond  upoit 
an  attachment  for  not  payine  cofts» 
but  in  fuch  cafe  a  meffenger  is  to  go 
to  bring  in  the  party  331 

On  appeal  from  the  rolls  to  my  Lom 
Chancellor,  the  caufe  is  open,  and  de 
party  is  at  liberty  to  read  new  proof, 
and  offer  what  he  can  againff  the  de- 
cree '  496 

^urcj^are  attt»  f^utcj^areir; 

A  particular  in  writing  for  the  purcbafe 
of  an  eftate,  no  writing  within  the 
Statute  of  Frauds,  nnlefs  the  part/ 
purchafed  by  it,  or  that  it  was  (hewn 
him  at  the  time  of  the  porchafe ;  fo 
that  if  that  contains  more  than  the 
words  in  the  conveyance  will  in  ftrid. 
nefs  carry,  the  purchafer  cannot  com- 
pel a  fpecific  execution  of  the  refidne 
on  the  particular  09 

The  wife  joins  with  her  hafoand,  in 
letting  in  an  incumbrance  oh   her 

joincttro 
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jobtft^  lAAdBj  umL  barriAg  the  cf. 
tate  t^,  and  then  limits  the  ufes  to 
the  huiband  for  life  ;  remainder  to 
their  daughters  :  the  dauehters  are 
act  purchafersy  (o  as  to  mut  out  a 
jadgment  creditor  of  the  hufband's 
•ntecedent  to  the  barrifig  of  the 
cilate  tail ;  but  the  limitation  to 
them  voluntary,  nnlefs  the  coniide- 
rscion  of  the  wife's  parting  with  her 
jointure  had  extended  aifo  td^the 
Umiution  to  the  daughters    Page  1 1 3 

A  limiution  to  a  fecond  fon  in  remain- 
der in  tail,  on  a  fettleme^t  on  the  mar- 

^  liage  of  the  firfl:  fon,  and  in  coniide- 
rntiOQ  of  the  wife's  portion,  makes 
ttot  the  fecond  fon  a  porchafer       224 

^  man  parchaiing  an  eftate  by  a  parti- 
calar,  bat  in  the  conveyance  itfelf 
part  of  the  land  is  left  out,  equity  will 
mitafide  307 


Htfofietp  ttt  Common^ 

A  Common  recovery  no  bar  of  a 
remainder,  that  is  limited  as  a  fe- 
cHrky  for  die  taifiag  a  fum  of  money 

435 

Feme,  CeJtuiqueTruft  of  2,  bond,  marries 
the  ptmcipal  obligor,  and  after  his 
death,  the  bond  being  put  in  fuit 
j^ainft  the  farety,  he  could  not  be  re- 
lieved in  equity,  becaufe  like  the  cafe, 
where  the  hufband  before  marriage 
joins  in  aflijg;ning  the  woman's  per- 
ibnal  eftate  in  truft  for  herfelf*  though 
urged  it  was  a  releafe  in  equity,  as 
the  obligee  marrying  the  obligor  is 
a  releaf<^  at  law  41 

Whether  a  releafe  given  by  one  who 
'    jnarries  the  daughter  of  a  freeman  of 
L^ndons  ihall  bar  the  hufband  and  wife 
of  their  coitomar^  Ihare  j  44 


Siemaitt^; 

Devife  of  chattels  for  life,  with  remain- 
der over,  good ;  but  if  of  frnall  value, 
and  the  ca&  require  it»  it  may  be 
otherwife  ^H^7^ 

Devife  of  a  perfbnal  eflate  to  one  and 
his  ifliie,  or  to  one,  and  if  he  die 
without  iffde,  remainder  over,  the  re« 
mainder  is  void  3 2 3 ,  42 1 

Where  the  mean  remainders  determine, 
the  efbite  for  life  and  reverfion  being 
in  the  fame  perfonj  fhall  coniblidate 

Hettt; 

Dcvifee  of  a  rent-charge  of  100/.  fer 
arm,  to  be  ifliiing  out  of  the  rents  and 
profits  of  lands,  which  were  worth 
but  50  /.  with  power  of  difh-efs^  en- 
ters into  the  lands,  and  by  will  de^ 
vifes  the  arrears  of  the  faid  rent- 
charge,  the  devifee  fhall  recover  in 
equity  122 

One  having  gr!anted  a  rent-charge,  with 
claufe  of  diflrefs,  and  covenanted  that 
the  land  fhould  be  liable  to  the  difb-efs» 
dies,  and  the  rent-charge  being  great* 
ly  in  arrear,  and  no  difh-efs  to  be 
had,  and  the  land  ontenanted,  yet 
the  court  would  not  decree  the  gran-* 
tor  to  fet  out  a  diftrefs,  or  that  the 
grantee  fhould  hold  the  land  till  fa. 
tified,  nor  vary  the  agreement  of  the 
parties  126 

Tenant  for  life  makes  a  leafe  fer  years, 
referving  rent  at  LaJj-^aj  and  3fi-. 
chaelmas,  and  dies  on  micbaelmai^Jay 
about  12  o'clock  at  nocm,  the  rent 
fhall  go  to  his  executor,  and  not  to 
the  remainder  man  ;  but.if  fuch  tt^ 
nant  had  a  power  of  leafing,  and  had 
died  in  the  manner  afurefaid,  iJie 
rent,  in  refpedl  of  the  continuance  of 
the  leafe,  mufi  have  gone  to  the  re- 
mainder-man«  as  incident  to  the  rt^ 
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9letatner» 

Xxecator  of  an  executor  majr  retain  to 
wards  fatisfadUon  of  the  debt  owing 
by  the  £rft  teftator,  becaufe  he  is  exe- 
cutor of  the  iiril  teflator  ;  but  if  one 
be  indebted  by  bond  to  J^  and  makes 
ji.  and  B.  executors,  and  dies,  and 
then  J.  'makes  C.  executor,  and 
dies,  in  this  cafe  C  cannot  retain, 
becaufe  he  is  not  executor  of  the  firfl 
teilator;  but  B.  is  his  executor  by 
furvivorihip,  and  the  only  reafon  of 
allowing  reuiner  is,  becaufe  the  exe- 
cutor  cannot  fuc  hunfe|f       Page  179 


IdtlKiraHoin 

One  makes  his  wiU,  and  thereby  de- 
vifes  certain  lands,  which  he  after- 
wards mortgages,  this  no  total  revo- 
cation of  the  will  33 

One  by  will  devifes  lands  to  truftees  in 
truft,  to  pay  200  /.  per  anu.  rent-charge 
to  his  wife  for  life  for  her  jointure, 
and  other  legacies  and  charges  there- 
out; after  which  he  and  his  wife 
join  in  a  mortgage  for  raifing  8000  /. 
and  levy  a  fine  accordingly,  and  he 
executes  a  deed  of  trufl,   to  fell  ibr 

eyment  of  debts,  and  jthe  fuiplus  to 
to  him  and  his  heirs,  yet  after  his 
death  all  this  held  no  revocation, 
but  only  pro  tanto,  fo  that  the  wife  al- 
lowed to  come  in  for  her  zoo  L  per 
ann,  and  the  other  legacies  and  charges 
to  take  pla^  if  fumcient,  if  not  in 
proportion  32 

A  portion  pven  to  a  child  fubfequent  to 
the  makmg  of  a  will,  a  revocation  of 
the  will  pro  tanto  183 

One  devifes  his  land  by  will,  attefled 
by  three  witneifes,  and  afterwards 
makes  another  will  of  hi$  land,  which 
revokes  all  former  wills,  but  this 
^ill  idf  not  duly  executed;  tht  laft  will 


being  no  will ,  and  void,will  not  x 

to  a  rrvocation  of  the  former  Page  4^9 
Lands  devifed  to  one  in  fee,  and  after^ 
wards  mortgaged  to  the  fame  ^^on, 
is  a  revocation  in  mo^  bat  if  moit» 
gaged  to  a  ftranger,  a  revocatioft 

5H 


q^uoeid  the  mortgage  only 


ON  £  fettles  his  edate  on  truSees^tft 
be  fold  for  payment  of  his  debts, 
with  power  of^  revocation ;  then  he 
marries  a  daughter,  gives  her  a 
portion,  and  covenants  that  the  huC* 
band  (hall  have  the  efiate  1500/. 
cheaper  than  any  other ;  after  he  bjr 
will  revokes  the  fettlement,  ogives  the' 
hufband  1 500  A  and  dies :  this  legkcf 
held  to  be  in  fatisfadtion  of  the  1500/. 
fecured  by  the  fettlement  138 

A,  before  marriage,  covenants  to  fettle 
lands,  in  confideration  of  2000  /.  por- 
tion, on  himfelf  for  life;  remainder 
to  their  firfb  and  other  fons  in  tail ;' 
remainder  to  the  daughter  in  tail  ; 
remainder  to  himfelf  in  fee,  with  a 
power  of  revocation  referved  to  the 
wife's  father  then  beyond  fea :  the 
marriage  is  had,  and  a  daughter 
born,  and  the  hufband  being  taken 
fick,  devifes  1500/.  to  his  daughter* 
and  if  his  wife  (being  enfient)  Should 
have  a  pofthumous  daughter,  (he  to 
have  500/.  of  the  1500/.  and  if  either 
died  before  21,  or  marriage,  the  fur- 
vivor  to  have  the  whole ;  and  gave 
all  his  lands  to  his  wife  and  her 
heirs,  and  the  furplus  of  his  perfonal 
eflate,  after  debts  paid,  p  his  wife,  her 
executors,  and  makes  her  executrix ; 
then  another  daughter  is  born,  and 
the  hufband  dies  without  any  altera- 
tion of  his  will,  or  an^  fettlement 
made ;  decreed  that  a  (ettjement  be 
madQj  with  a  power  of  revocation  to 

the 
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the  father ;  and  that  legacies  be  like- 
udfe  paid  the  children,  the  youngeft 
daaghter  being  a  pofthumous  child, 
within  the  intent  of  the  will  Page  175 

Where  a  portion  given  a  daughter  after 
the  father  had  made  his  will,  Hiall  be 
in  fatisfadion  of  a  legacy  given  her  in 
the  will  183 

A  legacy  of  150/.  given  by  a  collateral 
anceilor  to  the  daughter  of  A.  which 
was  paid  A.  and  who  after  gave  her 
1000/.  portion,  fettled  a  church - 
leafe  on  her,  and  maintained  her  and 
ker  hufband  foorteen  years,  yet  held 
BO  fatisfaftion  228 

A,  gives  bond  to  B.  of  300  /.  conditioned 
to  pay  20  A  /rr  ann,  for  life  quarterly, 
without  any  dedudiion  ;  the  like  an- 
nuity of  ao/.  per  ann.  afterwards 
fiven  by  A.  by  will  to  B.  payable 
alf  yearly,  and  with  fuch  dedudUon, 
ield  no  fatisfa^on.  236 

A  wife  parts  with  \\l.  per  atm.  of  her 
jointure,  and  the  hulband  gives  her 
a  note  that  his  executors  (hould  pay 
her  that  fum  during  life,  and  he  after 
by  will  gives  her  i^Lper  ann.  out  of 
certain  lands  for  life,  held  a  fatisfac- 
tion  of  the  note  240 

A,  by  will  gives  75©/.  to  his  fon,  and 
afterwards  buys  him  a  cornetcy  of 
horfe  for  650/.  which  fum  was  proved 
he  intended  to  ftrike  out  of  his  will ; 
held  that  the  650  A  fliould  go  in  dimi- 
nution of  the  750/.  263 

Where  a  devife  fhall  be  a  fatisfeftion  for 
what  is  due  to  the  devifee  314 

A  debtor,  without  taking  notice  of  the 
debt,  deviies  a  fum  as  great,  or  greater, 
than  the  debt  to  his  creditor,  this 
fhall  be  afatisfa^^ion  ;  /ecuSf  if  it  were 
dcvifed  on  a  contingency,  or  it  were 
lefs  than  the  debt  304 

By  marriage-articles,  700/.  being  the 
wife's  portion,  together  with  700/. 
to  be  added  to  it  by  the  hufband,  was 
agreed  to  be  laid  out  in  the  purchafe 
of  lands,  to  be  fettled  in  fbidl  fettle- 
ment,  with  the  remainder,  in  the  ufual 
form,  to  the  heirs  of  the  hufband  ;  be- 
fore any  purchafe  made,  the  hun)and 
dies  without  iffue,  having  firddevifcd 


his  perfonal  eftate,  which  was  of 
greater  value  than  the  1400/.  bat 
without  taking  notice  of  it  to  his 
wife,  and  his  real  eflate  to  his  two 
nephews,  one  of  whom  was  his  heir 
at  law;  this  money  fhall  in  a  court 
of  equitv  be  looked  upon  as  land, 
and  the  devife  to  the  wife,  which  was 
of  greater  value,  as  a  fatisfadion  there- 
of Page  40a 

A  fcrivener,  who  was  employed  to  exa- 
ncLine  into  a  title,  fails  in  his  duty,  by 
ne^le£ting  to  make  a  thorough  en- 
aniry,  -^c.  whereby  his  <:Hent  is  a  fof- 
terer ;  afterwards  the  fcrivener  agrees 
to  make  him  fatis^flion  another  way; 
this  agreement  decreed  in  J^cie, 
though  urged  that  there  was  no  con£- 
deration  *  19 

Scrivener  or  attorney  putt  out  his  client's 
money  on  a  fecurity,  which  he  might 
on  the  leafl  inquiry  have  found  to  be 
defedive,  or  even  where  he  had  notice 

.  of  an  ejedment,  delivered  on  a  prior 
mortgage,  yet  could  not  be  charged 
in  equity  to  anfwer  the  money       146 

If  one  trufts  his  fcrivener  (who  puts  out 
money  for  him)  with  the  cufbdy  of 
his  bond,  and  the  fcrivener  receives 
the  money  and  delivers  up  the  bond, 

•  the  obligee  is  barred  as  aeainfl  the  ob- 
ligor for  ever ;  /ecus,  m  cafe  of  a 
mortgage,  becaufe  a  legal  eftate  is 
vefbd,  which  cannot  be  divefied  with- 
out affignment  109 

i»m\tmmt. 

A  fettlement  after  marriage,  recited  to 
be  in  confideration  of  a  portion  fc- 
cured,  fhall  be  prefumed  to  be  in 
purfuance  of  an  agreement  previous 
to  the  marriage,  though  no  proof  of 
it,  and  fo  good  againfl  bond  creditors 

lOI 

A  &ther,  in  confideration  of  2600/.  to 
be  paid  him  on  his  fan's  marriage,,  as 

tho 
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Uie  wife*!  portion,  articles  to  fettle 
tfoo/.  a  year  on  the  marriage,  and  it 
being  after  difcovered  that  Ihe  had 
only  1600/.  the  father  was  decreed 
to  make  a  fettlement  for  the  1600/. 
only,  in  proportion  to  what  he  was 
to  have  made  for  the  2600/.  and  not 
to  dcdud  out  of  the  600  /.  per  ann. 
1000/.  worth  of  land,  i;i«.  t^oLper 
ann,  as  was  urged  he  (hould ;  for  then, 
by  the  fame  reafon,  if  fhe  had  no- 
thing, it  might  have  been  urged,  that 
only   2600  A  (hould  have  been   de- 
duced out  of  the  fettlement,  and  he 
be  obliged  to  fettle  the  reft  for  nothing 

Fage  186 
A  father  makes  a  voluntary  fettlement 
to  truftees  and  their  heirs,  in  truft,  to 
receive  the  profits,  and  put  them  out 
for  the  increafc  of  the  fortunes  of  his 
daughters  A,  and  B,  and  alfo  exe- 
cutes a  bond  to  the  fame  truftees,  to 
pay  them  1000  /.  at  a  certain  day,  in 
truft  for  the  faid  daughters,  but  kept 
both  deed  and  bond  by  him  till  his 
death,  and  received  the  profits;  and 
then  by  will,  taking  notice  of  the 
bond,  gives  legacies  to  A,  and  B,  in 
fetisfaftion  thereof,  and  the  furplus 
of  his  pcrfonal  eftate  to  his  faid  two 
daughters,  and  his  four  younger  chil- 
dren ;  yet  A,  and  B.  elefting  to  have 
the  benefit  of  the  fettlement  and  bond 
decreed  for  them,  and  an  account 
of  the  profits  from  the  date  of  the 
fettlement,  and  1000/.  with  intcreft, 
from  the  time  it  was  payable  by  the 
bond  ^  210 

A  limitation  to  a  fecond  fon  in  remain- 
der, in  tail,  on  a  fettlement  made  on 
the  marriage  of  the  firft  fon,  and  in 
,  confideration  of  the  wife's  portion, 
makes  not  the  fecond  fon  a  purchafer 

224 
A  father,  1684,  makes  a  voluntary  fet- 
tlement on  his  eldeft  fon,  and  his 
heirs,  without  any  power  of  revoca- 
tion ;  and  after  made  another  fettle- 
ment of  the  fame  lands  to  die  fecond 
fon  for  lire,  with  remainder  to  his  firft 
and  other  fons  in  tail,  and  dies ;  the 
irft  deed  comes  to  the  heir  of  the 


eldeft  fon,  and  the  other  to  the  fecond 
fon,  who  brought  a  bill  to  fet  afide 
the  firft;  but  per  Cur*,  both  deeds 
being  voluntary,  the  provifion  for  x 
younger  fon  is  no  fuch  confideration^ 
as  to  induce  the  court  to  fet  afide  the 
firft  deed  Page  232 

A  fettlement  made  by  a  perfon  goin|r 
beyond  fea,  though  voluntary,  not  to 
be  controuled  by  a  letter  wrote  by 
him  afterwards  to  the  truftees       30c 

Where  a  fettlement  fliall  be  good  and 
take  effeA,  though  not  according  to 
the  intent  of  the  parties  480 

Serving  z/uhpana  at  a  place  where  th« 
party  lodged  but  once,  and  that  two 
years  before  fuch  fervice,  is  no^  good 

A  miftak^  in  the  title*  of  an  order 
amended,  though  to  charge  a  furety, 
who  gave  a  recognizance  to  abide  the 
order  of  hearing         •  1 1  j 

A  furety  made  liable  in  equity,  who  by  a 
miftake  was  not  bound  by  law       309 

Devife  of  100  /.  to  A,  and  B,  fviz,  50  /. 
to  A.  and  50/.  to  B,  payable  at  (uch, 
a  time,  and  if  either  die  befbre  the 
time,  than  the  100/.  to  the  furvivor; 
the  whole  1 00  /.  decreed  to  the  fur- 
vivor, notwithftanding  the  fevering 
claufe,  which,  holds  only  in  cafe  both 
live  to  the  time  of  payment  37 

A,  devifes  portions  to  his  four  children, 
payable  at  their  refpeflive  ages  of  ai 
years,  or  marriage,  and  in  cafe  any 
of  them  ftiould  die  before  the  time  of 
payment,  or  fhould  die  without  liTue^ 
then  his  or  their  ftiare  to  the  furvivor 
or  furvivors  of  them  ;  one  of  them 
died  under  age,  and  without  ifiue  ; 
this,  though  a  limitation  of  a  perfonal 

efiate« 


Jf  TABLE  of  the  frincipal  Matteri. 


«bte»  is  good,  but  liable  to  the  ooo- 
tinffency  9f  forvivorfhip,  till  it  comes 
to  Se  lafl  of  the  Ibnr  children  Fagt  528 


VE;RDICTS  being  recovered  in^^- 
folk  by  the  fa^rs  againft  the  Lon- 
don chee&mongers,  they  brought  their 
Ul!  for  a  new  trial  in  an  indifferent 
coiinty>  bat  the  bill  difioifled        193 

A  leafe  made  by  tenant  for  lift,  pur- 
^  fiiant  to  his  power,  but  for  a  marriage 
brokage,  aqa  (b  an  unlawful  confide- 
ration ;  decreed  after  his  death  to  be 
iet  afide,  and  to  be  no  trufl  for  his 
executors,  as  it  was  urged  it  fhould, 
the  confideration  being  as  none     1 65 

Devife  by  Ctftuique  Trujt  in  tail,  fuffi- 
cient  to  bar  the  intail  a 28 

The  trufl  for  a  fatisfied  term  removed 
againd  the  heir  at  law,  in  favour  of 
a  dowrefs  241 

Where  the  trufl  of  a  term  (hall  attend 
the  inheritance  252 

Truftees  in  a  fettlement,  to  fupport  con- 
tiogent  remainders,  joining  with  the 
tenant  for  life  in  any  conveyance  that 
will  deiboy  fuch  remainders,  are 
guilty  of  a  breach  of  truH,  and  equity 

.     will  fetit  aiide  308 

,    atlerultiiig  Cruff* 

Pevife  of  lands  to  his  coufin  A.  and  his 
heirs  in  truft,  to  be  fold  for  payment 
of  his  debts  and  legacies,  and  makes 
A,  executor ;  the  furplus,  alter  d^bts 
and  legacies,  no  pcfulti ng  truft  for 
the  heir,  as  it  would  have  been  on 
a  like  cafe  oi|  a  conveyance  executed 


A  grant  of  the  next  avoidance  of  a 
church  to  one  without  his  privity,  held 
a  refulting  trufl  for  the  grantor,  no 
other  truft  being  declared       Page  80 

Where  lands  axe  devifed  to  the  execu- 
tors, to  be  fold  for  feveral  purpoftj, 
and  the  furplus  is  exprefsly  devifed  to 
them,  there  can  be  no  refulting  troK 
for  the  benefit  of  the  heir  94 

An  executor,  by  the  very  words  of  the 
will,  impowered  to  purchafc  lands  for 
the  heir,  yet  the  purchafe  being  in 
his  own  name,  and  he  dead  Infblvent 
as  to  the  other  affets,  the  heir  coold 
not  follow  the  land,  to  make  it  a  traii 
for  him,  though  the  executor  had  told 
the  mother  of  the  purchafe  he  wsj 
about  to  make,  and  had  her  confent; 
and  £q  the  executor's  heirs  went  away 
with  the  land  for  want  of  exprefs  proof 
of  the  application  of  the  truft-money 

i69 

A.  purchafes  a  copyhold  in  his  pwo,  his 
wife,  and  daughter's  names,  andafter- 
wards  furrenders  it  for  fecuring  a  debt 
to  y.  S. ;  J.  S.  not  intitled  to  any  part 
of  the  lands,  it  being  an  advancement 
for  the  wife  and  daughter,  and  the 
hufband  and  wife  taking  one  moiety 
thereof  by  intireties  i 

Mort;gage  in  fee  for  700  /.  paid  by  J- 
but  half  of  the  money  was  B.%  yet 
for  want  of  a  declaration  in  writing, 
B,  was  not  admitted  to  read  to  the 
proof  of  it,  fo  as  to  create  a  trufl  for 
him,  being  againA  the  Sutate  of 
Frauds  103 

A,  diredb  that  his  eftate  fhould  be  fold, 
after  his  death,  for  feveral  purpofcs, 
and  amongft  others,  that  200/.  inoald 
be  difpofed  of,  as  he  by  a  note  fhould 
appoint,  and  dies  intefbue,  having 

fiven  no  diredions  ;  this  100  /.  fhall 
e  a  refulting  truft  for  the  heir  at  law 

A  truftee  purchafes  lands  out  of  the  pro- 
fits received  out  of  the  truH  cftatc, 
and  ukes  the  conveyance  in  his  own 
name,  though  poffible,  if  he  be  un- 
able to  make  other  fatisfa£tion  forthc 
profits  fo  milapplied,  thofe  lands  inay 
be  fequeilercd,  yet  they  cannot  be  dc- 
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creed  to  be  a  tnift  lor  the  dfiuique 
Tru/i,  joo  more  than  if  ^.  bonrows  money 
of  B.  and  therewith  porchafes  laad$> 
thefe  purcbafod  laads^  are  no  trofi ;  for 
it  is  not  a  traft  in  writing,  and  a  refnlt  • 
ing  truft  it  cannot  be,  becaofe  that 
woald  be  to  contradict  the  deed  by 
parol  proof,  directly  a^ainft  the  Sxsl- 
tute  of  Frauds ;  but  if  the  purchafe 
had  been  recited  to  have  been  made 
with  the  profits  of  the  truft  eftate»  this 
appearing  in  writing,  might  ground 
a  refulting  troft  Page  84 

Truftee^  who  readily  fubmits  to  accoont, 
though  found  in  arrear,  ihaU  pay  nei- 
ther intercfi  nor  cofis  254 


^oltttttatpt  Vide  SLutttmmt^* 

DJfcretionary  in  a  court  of  equity, 
whether  it  will  aid  voltintary  con- 
veyancesj  when  there  is  no  remedy  at 
law  84 


AN  injundion  granted,  not  only  to 
day  tenant  for  life,  without  im. 
peachment  of  wafte,  from  ddacing  the 
manfion-houTe ;  but  likewife  the  court 


obliged  him  to 
pUgIt 


put  it  in  the  fint 


As"  to' forfeitures  for  waft»  of  copyhSd 
lands,  fee  title  €<q^|i&Ql6  ,ni  f^ 

Will  anil  ^tttammt;; 

Prolate  of  a  feme  covert's  will  (who  hit 
power  given  her  by  her  hniband  to 
make  one)  is  good  fir  ttfiu  84 

Mating  a  codiol,  and  annexincr  it  to 
the  will^  09  republication  of  tte  will 

mivM9t%  to  tie  Win; 

Will  of  lands  m»k  before  the  Statule 
of  Frauds,  had  but  two  witnefles,  and 
the  teftator  died  after  the  ftatute,  yet 
the  will  being  made  before,  held  good 

n 

A  will  of  land,  wrote  by  the  teftator# 
and  publiihed  in  the  prefence  of  three 
feveral  wimeffes,  at  three  feveral  times. « 
and  attefted  by  all  at  the  faid  re« 
^dtve  times,  in  the  prefence  of  the 
teftator,  fufficient  within  the  Statute 
of  Frauds;  but  whether  the  man's 
owning  the  writing  to  be  his,  in  the 
prefence  of  the  witnete,  be.fufficient» 
^f  184 

Will  wanling  witnelTes  will  not  operate 
as  an  appointment  to  a  charity  by  the 
43  -£■/'»•  ajo 


FINIS. 


ERRATA  in  the  above  TABLE. 

Vnder  title  Baron  and  Feme,  fedion  i  Si  fir  225,  read  256. 
Under  title  Bondi,  ftc.  -  -  fcftion  5,  /or  313,  rtaJ  513. 
Under  |itk  Condition,   •   •  Icftioa   hfir  511,  nad  56a. 


ADDENDA* 

Since  the  feregmag  Sheets  were  printed,  Mt.  Brown  has  favoured  the  Public 
with  a  further  Colledion  of  Reports  of  Cafes  determined  in  the  Court  of  Chan- 
cery daring  the  26  Geo.  III.  in  which  are  contained  the  following  Determi- 
sutions ;  and  -which  being  applicable  to  the  ander-mentioned  Cs&s  in  this 
Volam^»  the  Reader  is  requeued  to  add  to  the  References  alieady  prefixed  to 
them. 

Cafe    5t|    Page  509    vide  %  Brown's  Rep.  38,  Pierfon  v.  Garnet* 

«•  —  63,  Cooper  «f.  Forbes. 

97,          ■  1099  I  75}  Benyon  v,  Maddiibo.  ' 

145,  Mi.—*  173,  •— ^  J  14a  Sadler  V.  Hobbs. 

163,  —  200y  ■  38,  Pierfon  v.  Garnet* 

S02,  —  240,  •— *  95»  Kirkman  v.  Kirkman. 

3I0|  mmmmi  2561  •— —  aiy  Rob'uifon  t/.  Hirdcaftlc* 

«M.              •.-•  '  I        I                 51,  Pitt  I/.  Jacklbn. 

'3499  —  3»Sf  ■      ■  95,  Kirkman  v.  Kirkman* 

2(5g^     >i    ■  j92y  ■      ■  loSy  Aiburnor  v,  Macguirt* 

289,  -i^—  451,  ■■     ■  60,  Webb  V.  Jones. 

300^  — *«  477,  mm^^  57,  Tankenririe  v,  Fawcet. 

—  ..  1 01,  Tweddell  V.  TweddelU 

3039  »wi«  4^3*  •>— ^               75>  Benyon  v«  Maddifoa* 


E    tl    R    A    T    A. 

Pagt  fty  in  margin,  Tor  Poft  99,  rc^  Poft  ioi« 
9d'|  line  %^f*  ragnum»  r«  regno* 
•     9a,  in  marg.  after  %  Vern.  361,  r.  Ante  IS* 
136,  line  ult.yi  ia  executory  r.  is  not  executor* 
164,  In  the  references,y.  Poft  421,  r.  491* 
167,  in  ref.y*  Anti  169,  r.  Ant2  164*. 
283,  in  marg*/.  Poft  213,  r.  Poft  ad)* 
185,  in  marg./.  Burrows,  r.  3  Burrow* 
^ly  in  ref./.  Ante  95,  r*  97. 
250,  in  marg./*  1  Wms*  64a,  r.  7i«* 
271,  (N.)/,  vol.  iii.  r.vol.  ii. 
378,  line  5,/*  for  1798,  r.  1698* 
414,  i|>  maig.  /.  Ante  68,  r.  Ante  63* 
4199  line  7,/.  in,  r*  upon. 
461,  In  ref./.  Ante  186,  r.  Ante  443* 
562,  in  ref.  /•  Anti  290,  r*  226* 
5939  in  icf^/.  ^  Domat,  r*  j  DooMt* 
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